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The reader is requested to correct with a pen, the following errors: 

Page 10, line 18, for “ Power” read “ Persons.” 

Page 16, line 5, after “ necessary” insert a comma. 

Page 17, note, for “4 Wend.” read “ 4 Cond.” 

Page 92, for *§ 159” read “§ 169.” 

Pago 107, line 2, for “ their” read “ these.” 

Section 1939, line 2, for “ form” read ‘* power.” 

Page 144, at the end of note (5), add “ vid. 11 Pet. 175.” 

Pego 167, line 14, for ‘* receive” read “ recover.” 

Section 321, line 4, for 11807” read ** 1809.” 

Section 350, line 1, for * 1772” read * 1792.” 

Section 431, line 13, for “« Scotland” read “ scattered.” 

Page 250, lino 16, after libellant, insert “to appear,” and for “' notice” read “ mo- 
tion.” 

Page 266, line 2, dele * to.” 

Page 274, line 11, dele “to.” 

Section 575, line 14, for “ but” read “ best.” 

Page 481, line 9, from the bottom, for “ and” read “ or.” 

Page 558, form No. 145, the words “ as within commanded,” in the title are a part 
of the return. Read “ as within commanded, I attached,” &c. 

Page 571, at the end of form No. 172, insert ‘Sworn, &c.” 


PREFACE. 


Tue Practice of the Admiralty Courts of this country, not- 
withstanding the very considerable attention which has been 
sometimes given to it, has been so generally neglected, that, with 
the exception of a few lawyers in the larger commercial cities, 
the whole bar make no secret of their ignorance of this branch 
of legal learning. Having imbibed the English notions on the 
subject, they have supposed the jurisdiction to be confined to 
a small class of cases, not worth the labor of leaning a new 
course of proceeding. They do not seem to have adverted to 
that American view of the subject, which, springing out of the 
peculiar character of our institutions, considers the jurisdiction 
of that class of cases, as a most important branch of the na- 
tional sovereignty, given to the General Government for the 
wisest purposes. 

Every day gives new cause to admire the profound sagacity, 
the practical wisdom and forecast of our fathers, in providing 
for an unknown future, and a territory to be extended indefi- 
nitely, under the forms of our double government. In the judi- 
cial and commercial grants in the Constitution, that wisdom is 
especially apparent, at this time, when the Commercial Era, with 
its new means and its new discoveries, is opening before us a 
most conspicuous and responsible career among the nations. To 
me, it is quite clear, that those grants, in all the plenitude of their 
simple and comprehensive phraseology, convey to the General 
Government, only what is necessary to secure the equality and 
fraternity of the States, and the strength and respectability of the 
Union. With fifty thousand miles of coast and shore of naviga- 
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ble waters, no one can estimate the extent of our futtre com- 
merce, or the value to us, of a system of commercial law, with 
its course of procedure, uniform throughout the nation, and 
harmonious with that of the rest of the world. 

The following work, is but an attempt to present the American 
view of the subject, in such a light as to exhibit its proper im- 
portance and to make it practically useful. If it comes up tg the 
intention of the author, it will take a place left unoccupied by 
the highly useful works on Admiralty Practice, which have 
previously appeared. His purpose was, so to exhibit the subject, 
that the most inexperienced learner, as well as the riper profes- 
sional student, could not fail, in reading it, to have his mind in- 
terested in the subject, and be directed to the means of settling, 
to his satisfaction, its general principles as well as its practical 
details. 

He has endeavored to avoid a common error in elementary 
books of practice, of writing for those only who already under- 
stand the subject—leaving the beginner, to pick up by experience 
and observation, those rudimental principles and directions, 
which to him, are of the first necessity. This has led to the in- 
sertion in each portion of the work—the Jurisdiction—the Prac- 
tice—and the Forms—of many things which to some may seem 
unimportant. 

In a practical matter, nothing can well supply the place of 
that emphasis and distinctness which come from visible illustra- 
tions. The practical forms, are for that reason, very full and 
various—they commence with the entire proceedings in an ad- 
miralty suit, consecutively arranged, and embrace numerous and 
important classes of maritime cases, presented under various as- 
pects. As precedents from actual practice, they are intended 
to inculcate and illustrate principles, as well as to serve for 
practical forms—and, it is believed, they may be read with profit, 
if not with interest. 

In offering the work to the profession, the author makes no 
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apology for some obvious departures from the common standard of 
excellence, which professional, as well as literary criticism, may 
find occasion to censure. They were adopted as a part of his 
plan, and, in general manner and substance, the book is what he 
intended to make it. If it fails to give to the reader, a theoretical 
and practical view of “ Cases of Admirally and Maritime Ju- 
risdiction,” and of the Practice of “ Courts of Admiralty, as con- 
tradistinguished from Courts of Common Law,” the author has 
not accomplished his purpose. 

In printing a new work from manuscript, verbal and typo- 
graphical errors seem to be unavoidable—a few of them are no- 
ticed in the Errata, and the reader is requested to make the 
corrections with a pen. 

E. C. B. 

New York, 1850. 
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CHAPTER I. 


General View. 


$1. As the commerce of the world has increased, so have 
the laws regulating its transactions, and prescribing the rights 
and duties of its agents, and the proper jurisdiction of the tri- 
bunals authorized to hear and decide causes arising out of those 
transactions, increased in importance. Not the least important 
of these, are causes connected with maritime commerce, which 
30 often brings together in interest and in conflict, the people of 
different nations, speaking different languages, and familiar 
with different codes and usages. Most especially is this true in 
our country, where from the peculiar form of our institutions, 
there are two governments, with separate and independent judicial 
establishments, extending over the same territory and the same 
individuals, that territory acquired from other nations and 
originally subjectto their laws ; and those individuals consisting, 
in large part, of the citizens and subjects of the other great com- 
mercial nations of the world, domiciled among us. 


§ 2. The character and pursuits of sea-faring life, and of 
maritime commerce, have in all countries been considered as of 
a peculiar nature. Their agents and instruments, animate and 
inanimate, have rights, privileges and liabilities which do not be- 
jong to those of the land, and there are rules of conduct and in- 
tercourse, and courts of justice, and codes of law, and modes of 
administering them, which are espccially devoted to the rela- 
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tions of maritime affairs : and the encouragement of navigation, 
and the proper regulation and employment of ships have al- 
ways been favorite -objects of the laws of all commercial na- 
tions.(a) 


§ 3. In the earlier history of nations, when absolute rule and 
stong executive powers have exercised most of the functions of 
government, the affairs of the sea and of the navigable waters 
of the nation, have becn usually administered by a naval officer 
of the highest dignity and station, holding his authority directly 
from the sovereign power, subordinate to the monarch alone, 
and clothed with many of the prerogatives of royalty. Almost 
all nations possessed of any maritime commerce, have thus had 
an officer, known sometimes by one name and sometimes by 
another in a greater or less degree similar to the English word 
admiral, and, originally, admiralty jurisdiction was but another 
phrase for the power of the Admiral. The mild and equitable 
system of admiralty law, thus derives its descent through a long 
line of modifications and meliorations from the absolute and 
irresponsible rule of naval command, as the peaceful law of real 
estate, and the common law generally, have descended from the 
iron despotism of military conquest and dominion carried to its 
perfection in the feudal system.(d) 


§ 4. The declaration of the great Roman orator, cedant arma 
toga, uttered when Rome was the military mistress of the 
world, was then true only in the forum; the lapse of eighteen 
centuries has made it the law of society, and the truth of his- 
tory, wherever civilization has shed its light on organized gov- 
ernment. The administration of the law of the sea has passed 
into the hands of properly constituted courts of justice, while 
the admiral has been left in possession of the power and pre- 
rogatives of naval command alone, and has become judicially 


(«) Zouch's Jurisdiction of the Admiralty, Ass. l. Ibid. Aw. 9. 2 Brow. Civ. 
and Ad. Law, chap. 2. 3 Kent's Com. 1 to 21. Edw. Ad. Jur. 33. Abbott 
Bhip. 93. 

(4) Hall's Ad. intro. 7, 8 Godolphin’s View of the Admire! Jurisdiction, chap. 
1,2 Zouch, Aes. 2, 3. 
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subject to the courts which exercise, with less show, more quiet- 
ly and usefully, the functions which he considered his most 
homely attributes, and the system of law which is thus adinin- 
istered in maritime transactions, retains the name of admiralty 
law, after the name and power of the admiral have ceased to be 
known in its execution. As maritime commerce came to be 
extended, and international commerce and intercourse became 
more frequent, the sea was considered the common highway of 
nations, where, for the purposes of business, all nations must be 
equal in right, and the common convenience, as well as the 
common right, rendered necessary, and ultimately establish. 
ed general rules, as the law of the sea, to which all submitted 
as to a sort of maritime law of nations, and the courts of each 
nation enforced it. This is now called the general maritime 
law, and sometimes the general admiralty law. 


§ 5. The admiralty law is indebted for many of its characteris- 
tics to the circumstances of the countries in which it was first ad- 
ministered. The countries that earliest reduced the law of the sea 
to a system, and adopted codes of maritime regulations, having 
been countries in which the Roman or civil law prevailed, the 
principles of that great system of jurisprudence, were incorporated 
with, and gave character to the maritime law, and so much 
Were pure reason, abstract right and practical justice mingled 
in that system, and so important was it that the general mari- 
time law should be uniform and universal, that in England, 
where the common law was the law of the land, the civil law 
was held to be the law of the admiralty, and the course of pro- 
ceedings in admiralty, closely resembled the civil law practice.(a) 


§ 6. A court thus proceeding according to the course of the civil 
law, and withont a jury, in England, was looked upon with jeal- 
ousy by the judges of the courts of common law, who considered 
theinselves the proper judicial guardians of English subjects, 
They professed to look upon the admiralty as an intruder, ad- 
ministering a foreign code, and under a pretence of justice, seek- 


(2) 2 Bro, Civ. and Ad. Law, 34 
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ing to steal away the hearts of the people from the trial by jury, 
and the sterner proceedings of the common law, and a con- 
certed and vigorous effort was made to deprive the Court of Ad- 
miralty of a large portion of the jurisdiction, which it exercised ; 
and the jurisdiction of that court was for a long time a vexed 
question. The bench and the bar, on both sides, were char- 
acterized by great learning and talent, and the contest was 
managed with much ability. Itis not easy, now, to see how 
a candid mind could fail to yield to the argument of the admi- 
ralty judges. The numerical strength, however, of the party 
of the common law, was vastly superior to the other, and was 
led by Lord Coke, then chief justice of the King’s Bench, as 
unscrupulous and tyranical, as he was leamed, and as that 
court was supcrior to the court of admiralty, having the power 
to control its proceedings by the writ of prohibition, it is easy 
to see that what the common law lacked in right, was more 
than made up in might, and the result could not long be doubt- 
ful, The jurisdiction of the Admiralty was contracted to the 
narrowest limits in that country, and with some fluctuation has 
remained so till recent statutes have again extended it in a most 
beneficial manner.(a) 


§ 7. The contest between the two jurisdictions in England, 
and the triumph of the common law, came over to us in the 
English books, and did much to create in the minds of American 
lawyers, before, and even since the revolution, a prepossession 
in favor of a narrower jurisdiction of the English Admiralty, 
and occasionally, up to the present time, iawyers and judges 
of the most distinguished ability, have sought to transfer 
the English argument and authority to our country, and have 
insisted that the American Admiralty has not the liberal and 
beneficial jurisdiction which the English Admiralty anciently 
possessed, and which the continental courts still enjoy, but is 
confined to the exercise of those powers, which the sternest 
necessity had compelled the king’s bench, in the days of its 
most arrogant triumph, to tolerate in England. This has not 


— 


{a) Zouch, passim. Godolphin, passim. Prynne's Animadversions, passim. 
5 How. 453. 2 Gal. 348. 3 and 4 Vict. c. 65. 9 and 10 Vict. c. 99. 
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failed to keep unsettled the law of admiralty jurisdiction in this 
country, although in the clearest language, the constitution of 
the United States gives to the federal judiciary, cognizance of 
“all cases of admiralty and maritime jurisdiction,” and the 
act of congress in the same language, bestowed upon the Dis- 
trict Courts original jurisdiction of all civil cases of admiralty 
and maritime jurisdiction.(a) 


$ 8. Among the distinguished jurists:who have insisted that 
the grant in the constitution, embraces only those few cases of 
admiraity and maritime jurisdiction, which were admitted by 
the English common lawyers at the time of our Revolution, to 
be within the jurisdiction of the English Admiralty, is Chan- 
cellor Kent, who after the elaborate investigation which the 
subject had received in the courts of the United States, still says, 
“the argument for the extention of the civil jurisdiction of the 
admiralty beyond the limits known and established in the 
English law, at the time of the formation of the constitution, 
is not free from great difficulty.” And it is not to be denied, that 
decisions, arguments and judicial dicta, abound in our reports, 
on both sides of the general question and of many of its subordi- 
nate points, and have served to keep the whole question‘ 
open, so far as the decisions of the highest tribunal are concerned. 
But few cases, comparatively, involve a sufficient amount to 
give the Supreme Court jurisdiction, on appeal, and in the cases * 
which have been before that court, although it has been clearly 
and repeatedly, indeed uniformly, decided that the English rule 
of jurisdiction does not prevail here, still many cases seem to 
have been decided, even in that court, on purely English 
authority. It can hardly be doubted that at some future time, 
when the same questions shall be again presented in a different 
form, and discussed with a wider range, rules will be estab- 
lished entirely consistent with the early eleinentary cases, and 
with the fundamental principles of maritime law.(d) 


(a) 1 Kent's Com. 371, 377. 12 Wheaton’s Rep. 614. Baldwin's Rep. 544, 
5 Howard, 441. 6 Howard, 3°5. Const. Art. 3, § 2. Jud. Act of 1789, § 3. 

(b) 1 Kent’s Com. 371, 377. Conk. Treat. 2 Edit. 137. Ibid. 145. 1 Pet. Ad. 
105,113. 4 Gal. 426,429. 1 Paine, 111, 117, 2 Gal. 398. 5 How. 473. 5 
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§ 9. Till that is done, however, the whole question is in 
many minds involved in so much uncertainty, that any part of it, 
even what is now considered as settled, may be expected to come 
up again for review and settlement. This uncertainty is, in 
part, to be attributed to the fact that a portion of the more an- 
cient evidence of the admiralty law is not easily accessible. The 
commendable caution of the members of the Supreme Court in 
confining their written opinions to the points necessary to be de- 
cided, and the impracticability of giving, in the reports, the ar- 
guments of counsel at length, have deprived the profession of 
the benefit of the great learning and research, as well as of the 
broad and generous commentaries of the distinguished lawyers 
who have discussed this subject before the courts. The interests 
of the community will therefore, be promoted by bringing to- 
gether, in convenient form, documents connected with the sub- 
ject, which have either not been before published, or can only 
be found in an authentic form, in books which are procured 
with some difficulty, and by accompanying them with such 
suggestions, principles and authorities, as a somewhat extended 
and various practice in admiralty cases, and a careful exami- 

- nation of the subject have shown to be important. In doing 

‘ this, no apology will be considered necessary, for giving to the 
whole, the form of a brief, historical and elementary treatise on 
the admiralty jurisdiction of the United States, from which the 
simplest rudiments and the most familiar cominon places, will 
not be excluded, and where sometimes arguments and specula- 
tions will be mingled with decided cases, and with the dicta of 
judges and elementary writers. 


§ 10. The admiralty and maritime law consists of the princi- 
ples and rules which regulate the conduct the business, and the 
property of the citizen in matters of admiralty and maritime 
character. 

It is no part of the object of this work to treat of the elements 
of that system of law. They are to be found in the numerous 


Howard, 411. 6 How. 385. 5 How. 473. 7 Howard, 733. Opinion of Judge 
Wayne. 
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elementary works and books of decided cases to which refer- 
ence will be made in the following pages. 

It is after the law of the case is ascertained that the question 
of great practical importance arises, what is the remedy, and 
where and how can it be obtained? To this the answer is 
found in that- system of courts and officers, and of professional 
art and technical forms and proceedings, by and according to 
which justice is administered. This is Practice, in that sense 
which distinguishes it from Law, and it is in this sense 
that the practice of the American Admiralty is the subject of 
this work. This embraces the jurisdiction and organization of 
the Admiralty Courts, as well their forms, modes, and rules 
of procedure, and the rights, duties and responsibilities of their 
various functionaries. 


§ 11. The Practice of admiralty courts in that narrower . 
sense, which embraces only the course of procedure in courts, 
is established with more certainty and uniformity, but is even 
less understood, than the jurisdiction of the courts and the sys- 
tem of law, which is administered in them. That course of 
procedure was intended to be uniform throughout the nation, 
and in general harmony with the practice in the maritime 
courts of other nations, and the congress by an early statute 
prescribed such general uniformity, and in 1842, authorized: 
the Supreme Court of the United States, still further to per- 
fect a general and uniform course of procedure in admiralty 
and maritime cases, and in 1845, that court adopted rules, re- 
gulating the practice in civil causes. There have been several 
American works on the admiralty practice, of great merit and 
usefulness to the few lawyers who have hitherto cultivated 
this field of professional activity. Hall’s Admiralty Practice ; 
Dunlap’s Admiralty Practice ; Betts’ Admiralty Practice; and 
Conkling’s Admiralty Practice. Had either of those works been 
intended by their authors to meet what haslong seemed to me 
the greatest want in this department of law, this treatise, pro- 
bably would not have been written. They are well known 
and valuable auxiliaries to the well versed and experienced 
practiser in the admiralty courts, but those who were entering 
for the first time upon this unknown region of inquiry, have too 
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often complained of the want of rudimental simplicity and 
clearness of instruction and direction, which in subjects of this 
sort, are as convenient, if not as necessary to ripe and cultivated 
men, as they are to children in the elements of general educa- 
tion. The promulgation of those rules of the Supreme Court, 
seems to be a fit occasion for an attempt to exhibit the practice, 
in that simplicity and intelligibility which characterize it, and 
which, if properly exhibited, cannot fail greatly to facilitate and 
extend a knowledge of the subject. 


§ 12. The whole subject is invested with a new importance, 
by the recent act of congress extending the admiralty jurisdic- 
tion of the courts to the great lakes, the inland seas of this con- 
tinent, and the rivers connecting them—already the theatre of a 
maritime commerce, far outvaluing that of all antiquity ; and 
by the still more recent extension of our territory and settle- 
ments, embracing nearly twenty degrees on the Pacific ocean, 
thus adding to our coasting trade immense voyages of four to six 
months, constant sailing, and making us the nearest maritime 
neighbors of the oriental world, and of most of the islands of 
the sea. If my labors shall help to establish that uniformity 
of principle and decision which are necessary to the system, 
and which alone can give to this branch of the national judi- 
ciary, its greatest usefulness, I shall enjoy the highest reward of 
professional industry. 

The first question which presents itself in this inquiry, is 
what court has jurisdiction of the controversy. 


CHAPTER Il. 
Jurisdiction. 


$ 13. Jurisdiction, as applied to courts, is the power to hear 
and determine judicially the subject matter in controversy 
between parties to a suit or legal proceeding. The action of 
a court is either judicial or extra-judicial. If the law confers 
the power to render a judgment or decree in a case, then the 
court has jurisdiction, and its action is judicial. If the law does 
not confer such power, then the action of the court therein is 
extra-judicial. It has not jurisdiction.(a) 


§ 14. The jurisdiction of courts, is a branch of that which is 
possessed by the nation as an independent power. The juris- 
diction of the nation within its own sphere is necessarily ex- 
clusive and absolute. It is susceptible of no limitation not con- 
ferred by itself ; any restriction upon it, deriving validity from an 
externa! source, would imply a diminution of its sovereignty 
to the extent of the restriction, and an investment of that sov- 
ereignty, to the same extent in that power which would impose 
such restriction. All exceptions, therefore, to the full and com- 
plete power of a nation within its own territory, must be traced 
up to the consent of the nation itself. They can flow from 
no other legitimate source.(5) 


$ 15. The judicial power of the United States is limited, and 
of course, all the courts of the United States are of limited juris- 
diction. Limited by the grant of judicial power in the consti- 
tution, and limited by the acts of congress distributing that ju- 
risdiction to the courts, their action extends and must be 
confined to the cases, controversies and parties over which both 
the constitution and the laws have authorized them to act. As 
any proceeding is within or without the limits thus prescribed, 


(«) 12 Pet. 713. Dupon. on Jurisdiction, 21 
(5) 7 Cranch, 116. 
2 
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it is or is not judicial, valid and effectual. The constitution 
aod the law must both concur in conferring jurisdiction. The 
judicial power of the government is derived from the Constitu- 
tion. The disposal of it belongs to the Congress. Many sub- 
jects of jurisdiction which are clearly embraced in the consti- 
tution, lie actually dormant, because the Congress has never 
authorized their exercise by any of the courts.(a) 


§ 16. This power may be limited to places, to persons or to 
subjects of a particular kind or character. 

Place.—There are a variety of cases, offences and contro- 
versies, which are within the jurisdiction of certain courts, sim- 
ply, because they happen or are committed in particular places. 
If an offence be committed in a fort, arsenal, or dock-yard of 
the United States, or on the high seas, no matter what the of- 
fence may be, nor by whom committed, it is, by reason of the 
place alone, subject to the jurisdiction of the courts of the United 
States. In such cases, jurisdiction depends on place alone. 

Rower.—The judicial power of the United States extends to 
all cases affecting ambassadors and other public ministers and 
consuls, and in other nations wherever there are privileged or- 
ders in the state, there will usually be found tribunals specially 
devoted to controversies, to which ecclesiastics, or nobles, or 
other privileged persons are parties. In such cases, the jurisdic. 
tion depends solely upon the person. 

Subject Matter.—Other courts are confined in their jurisdic. 
tion to subjects of a particular character. Subject matter is aa 
various as the law itself, embracing any thing which properly 
comes within the sphere of legislation ; crimes and punishments, 
natural and social relations, contracts, obligations, duties, rights 
and wrongs ; these are distributed among different tribunals, as 
the convenient administration of justice may require. Hence 
there are civil courts, and criminal courts, ecclesiastical, mili- 
tary and testamentary courts, courts of equity, of revenue of 
international law, and courts of admiralty and maritime jurisdic 


(a) 12 Pet. Rep. 720 10 ibid. 474 1 Kent Comm. 314. 4Dal.8. 7 Cranch, 
804, 1 Paine, 433. 
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tion. Such courts have jurisdiction of their respective classes 
of cases, not by reason of the place where they arise, nor of the 
persons who may be parties to them, but by reason of the sub- 
ject matter of the controversy.(a) 


§ 17. Whenever a court has jurisdiction of a controversy, 
whether it depend on place, person or subject matter, it has the 
power, according to its own course of procedure, to administer 
justice between the parties, so far as that controversy extends. 
If it be a court, and have jurisdiction, then from the very force 
of these terms, it has the power necessary to enable it fully to 
adjudicate between the parties, and to enforce its decree. If it 
have power over the principal matter, it has it also over the in- 
cidents. If it have power to begin, it has power to finish, al- 
though in its course it may be called upon to consider and de- 
cide matters, which, as original causes of action, would not be 
within its cognizance, and the duty of a court is commensurate 
with its power. It is as much the duty of a court to exercise 
jurisdiction where it is conferred, as not to usurp it where it is 
not conferred.(3) 


$ 18. A peculiarity of our form of government, compels us 
to look at the question of jurisdiction of the courts of the 
United States, in two points of view, the political and the 
judicial. The political view of the question, involves the in- 
quiry as to what is the extent of the constitutional grant to the 
Government of the United States, asa political sovereignty, 
seperate and distinct from the State Governments. This ques- 
tion arises before and indepeudently of all courts and their or- 
ganization, and depends upon the Constitution alone. It was 
the question which was presented to the first congress, that met 
under the constitution, when they came to provide for the ju- 
dicial wants of the New Government, by organizing courts to 
exercise the judicial power conferred on that government, 
The judicial view involves only the question as to the extent of 
the legal jurisdiction of the tribunals created by the Congress, 


(a) Dupon. on Juris. 21 to 27. 5 Cranch, 6L 
{6) 5 Cranch, 61, 
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and upon which it bestowed the power to exercise certain ju- 
dicial powers of the National Government. The constitutional 
grant to the nation was fixed and inflexible the moment the 
constitution was adopted. On the other hand, the organization 
and jurisdiction of the courts, and the distribution of judicial 
powers was left to the Congress, and has been always subject 
to such changes as the wants or the wisdom of successive, pe- 
riods, may from year to year suggest. Thus the question of 
the American admiralty juriediction is not a question, as in 
England, between a Court of Admiralty, and a Court of Common 
Law, (for there is no court of admiralty proper in this country, 
nor is there any common law of the United States,) nor be- 
tween trial by jury and trial by a judge, but it is only a 
question between the General Government and the State 
Governments. If it had always been considered in this light, 
the argument would have been found to turn upon consid 
erations widely different from many of those which have been 
presented, and much of the difficulty which has been en- 
countered on the subject, would have vanished away. It is 
in this point of view that I shall first consider it, inasmuch 
as upon this, every thing elee depends, There is indeed a 
question as to what may be the proper court, but there lies 
behind it the more difficult and important question to what gov- 
ernment or sovereignty we must resort. If any contro- 
versy belongs to the judicial cognizance of the United States 
Government, there can be no doubt or difficulty in ascertain- 
ing the proper tribunal which must decide it.(a) 


$ 19. The cunstitution of the United States grants to the 
Federal Government, judicial power over * * “ all cases of admi- 
ralty and maritime jurisdiction.” This is the whole of the grant 
of that branch of judicial power, and brief and simple as it is, 
upon its true construction depends the whole of the American 
admiralty jurisdiction. It has received five different construc- 
tions. It has been contended, 

1. That this constitutional grant embraces only those few 


(©) Const. Act. 3,42. 98 Pet. 658. 12 Pet. 781. 12 Pet.72t. 8 Pot. 658 
3 Cransh, 32. 
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cases of which the English High Court of Admiralty, was per- 
mitted to take cognizance at the tine of the American Revo- 
lution. 

2. That it embraces all cases of which the English Admiralty 
anciently had jurisdiction, before the common law courts had 
by prohibition prevented the exercise of most of its powers. 

3. That it embraces only the cases which were within the 
acknowledged competency of the British colonial courts of Vice. 
Admiralty, as they existed at the time of the American Revo- 
lution. 

4. That the actual jurisdiction of the State Courts of Admiral. 
ty, which were in existence at the adoption of the constitution 
of the United States, was alone embraced in the grant. 

&. That the words admiralty and maritime, relate simply to 
subject matter, and were used in that general sense which em- 
braces all those cases relating to ships and shipping, which 
arise under the municipal maritime regulations of each nation, 
and those which arise under the general maritime law.(a) 

In endeavoring to ascertain which of these constructions 
ought to prevail, I shall in the first place recur to some general 
principles and well known facts connected with the constitution, 
which although their relation to this subject may not at first be 
apparent, cannot fail to aid us in our inquiry. 


(a) 5 How. 473. 


CHAPTER III. 


Constitutional Construction. 


$ 20. The Constitution is to be construed according to the 
obvious import of its own phraseology. We cannot by evidence 
from other sources of the views or intentions of individnals, in 
framing or adopting that instrument divert the language from its 
plain import. The intention of a people, or of a popular body, 
ean be known only from their corporate acts, or from the results 
in which the whole, by the legal majority, concur. 

The Constitution was fully discussed in the convention, and 
before the people, and there is no evidence that the people or 
their representatives, did not understand the constitution as it is 
written. Emanating from the people, its powers are granted 
by them, and it is the highest evidence of their wil! and inten- 
tion. Most especially is this so, since the constitution, in the 
whole and in its parts, was the result of compromises. The views 
of no party were there embodied, nor were the intentions of any 
set of men, there carried out ; but after full discussion and long 
deliberation, from patriotic motives, all yielded to it, and it was 
adopted as it was written.(a) 


§ 21. Its grants of judicial power, as well as of political sover- 
eignty, are brief, sententious and comprehensive. None of its 
words are to be disregarded, as without meaning, nor to be con- 
sidered as used to round a period, or to give fulness and eupho- 
ny toa sentence. Its phraseology was most carefully chosen, 
and all its words are significant, and introduced for the purpose 
of conveying their appropriate shades of meaning.(6) 


§ 22. It is a constitution, not a code. It hasindeed the force 
of law, but it is also still higher than a law, in the usual 


(a) 1 Wheat. 326, 341. 9 id. 187,196. Mad Pap. 1593 to 1604. 5 How. 441. 
(8) 12 Pet. Rep. 723, and cases cited. 
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sense of that word. It is an organic law, made by the people, 
and not by the legislature, and in a few brief secwons estab- 
lishes the frame of government, and fixes the general relations 
and inflexible guards of political society for a great nation, for 
successive ages. It is necessarily brief in its language, but far 
reaching and comprehensive in all its provisions. It was not 
intended to settle details, enumerate instances, or explain by il- 
lustration ; but to establish principles, describe outlines, and 
fix the landmarks of political power, in such general manner as 
to provide for an unknown future, and the circumstances of a 
territory indefinitely to be extended.(a) 


$ 23. It is a constitution of grants, and not of restrictions ; 
grants made under peculiar circumstances, and for character- 
istic purposes. In this it differs from other constitutions, Those 
of other constitutional governments, are limitations or restric- 
tions of that universal sovereignty or governmental omnipotence, 
which belongs to an independent state, and which makes the 
state, however organized, the irresponsible master of the life, 
liberty, property and conduct of the individual, except so far as 
the state has voluntarily limited its power.(5) 


§ 24. Of this latter class, were the Constitutions of the Indi- 
vidual States, before the Federal Constitution was formed. The 
American Revolution commenced in rebellions of separate colon- 
ies bounded on the great common highways of national inter- 
course, For a common purpose, they consulted together, and in 
1776, declared themselves “ free and independent states,” not a 
free and independent nation. They then separately, each in its 
own manner, adopted forms of government, under which as in- 
dependent nations, they had «ll the functions of good govern- 
ment. The prerogatives of the Crown, and the transcendent 
power of Parliament, all elemental and ultimate national supre- 
macy, devolved upon the states and the people thereof, in a 
plenitude unimpaired by any act, and controllable by no au- 
thority. Each State was in itself an Independent Nation, and 


(a) 4 Wheat. 316. Const. Preamble. ibid art. 4,§ 3 
(6) 12 Pet. Rep. 720. 7 Cranch, 33. 
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foreign to the other states of the Union, as well as to other na 
tions. It was competent for the people of the states, although 
thus foreign to each other and independent, to create by common 
consent, a General Government, and to invest it with all the 
powers which they might deem proper and necessary, to extend 
or restrain these powers according to their own good pleasure, 
and to give them a permanent and supreme authority.(a) 


$ 25. For mutual aid, these states, in 1777, formed a league 
or articles of perpetual union of feeble character, known as the 
Articles of Confederation, creating a sort of general government ; 
and finally, in 1789, to form a more perfect union, and especially 
to establish justice, the present General Government was formed 
by the Constitution of the United States, and to it was granted by 
that instrument a portion only of the powers previously existing 
in the states, and the people thereof. Itwas a government made 
by taking from the states, and the people thereof, and transferring 
to the United States, and the people thereof, certain portions of 
sovereignty ; so that while under most other constitutional gov- 
ernments, including those of the States of this Union, the legis- 
ature or supreme power may lawfully do any thing which is 
not forbidden in their constitutions, the government of the United 
Btates, having no powers except such as are granted to it di- 
rectly or indirectly in its constitution, can do nothing except 
those things for which it can show a constitutional authority.(b) 


§ 26. Some of these grants convey elemental powers of gov- 
ernment in all their fulness and force, while others are copvey- 
ed ina modified and restricted form. They were grants by 
governments already organized, and possessing and actually 
exercising, with few restrictions, unlimited sovereignty. They 
were made by the “ People of the United States,” but not by the 
people as a primary and unorganized mass solely, but by the peo- 
ple already formed into regular communities, and acting through 
or under their established constitutions; they were thus, direct 
grants by the people, of these primitive powers, which, on the 


{e) 1 Wheat. 324, 325, 8 Pet. 658. 
(d) 12 Pet. Rep. 720. 7 Cranch, 39. 
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theory of our governments, are supposed to emanate from the 
People,.and they were also grants, by established popular gov- 
eruments, of powers constituting a part of theirown acknowl- 
edged functions ; and while they were the act of the constituted 
authorities, in the name of the People, they were also ratified 
by the People as the ultimate source of political power. They 
are therefore, all of them, to their proper extent, and for the ac- 
complishment of their proper purpose, of the most uncontroll- 
able and irresistible character, and they are without any limit, 
except such as is prescribed by the constitution itself. Thus 
the power of peace and war, of international negotiation, of 
coinage, the judicial power over all cases affecting ambassadors, 
and over all cases of admiralty and maritime jurisdiction, and 
others are transferred to the general government, free from all 
restriction and limitation.(a) 


4 27. All the powers in the constitution were conferred upon 
the general government for purposes expressed in the constitu- 
tion, in view of which purposes they are respectively to be con- 
strued. The constitution was made “to form a more perfect 
union, establish justice, ensure domestic tranquillity, provide for 
the common defence, promote the general welfare, and secure 
the blessings of liberty,” to all the people of all the states. Its 
grand purpose was to unify the whole in the relations of in- 
ternationality, and all its minor purposes were subordinate and 
ancillary to this. Its grants therefore consist of great classes of 
powers. Those which should especially regulate our intercourse 
with foreign nations and their subjects, and with the sister 
states and their citizens, and those in the exercise of which we 
were ourselves to be emphatically one people, and to be clothed 
with equal rights, although in other respects we were to remain 
members of different communities, were granted to the General 
Government, that our intercourse with foreign powers, might be 
so regulated as to make us one of the great family of nations, 
acknowledging the laws and respecting and adopting the usages 
which constitute the mle of international intercourse, and that 


(©) 4 Waend 472. 4 Wheat, 316 Coat. Art. 1, § 8,10. Ibid Art 3,§2 
3 
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the separate States might not by jarring, inconstant and antago- 
nizing laws, destroy the harmony which could alone make 
us, and keep us the United States.(a) 


§ 28. This is especially evident in the constitutional grants 
of judicial power. They are not grants to this or that court of the 
United States. The Constitution does nothing but draw the 
line between the cases which belong to the United States Gov- 
ermment and those which belong to the State Governments. It 
transfers from the States and the people of the states to the 
General Government, the judicial sovereignty in great national 
classes of cases to be exercised, not necessarily by courts con- 
stituted like the British Admiralty, or the British courts of com- 
mon law or equity, but by such courts, and in such manner as 
the congress of the newly created Government should provide. 
When the Constitution was made, there were no courts of the 
United States of any sort, nor was it certain that there would 
be here, (as there never has been,) a purely Admiralty Court, 
but it was certain that in the multifarious transactions on the 
ocean, seas, lakes and rivers, which were to be the highways of 
our intercourse and commerce, between the several states and 
the various nations of the world, a thousand questions might 
continually arise, when the law of nations and the law of mari- 
time commerce—the maritime law of the world—ought to take 
the place of the numerous conflicting and changing rules which 
could not fail to result from the various legislation and adjudi- 
cation of the states, and in no manner could a uniform admin- 
istration of that great branch of the law of nations, known as 
the general maritime law, be secured, except by the transfer of 
all cases of admiralty and maritime jurisdiction, to the cog- 
nizance of the National Judiciary.(6) 


§ 29. A fruitful source of error in relation to the Government 
of the United States, is its supposed relation to the British Gov- 
ernment. The United States is sometimes said to be, and in 


(6) Conet. Preamble. Art. 1,§8,9,10. Ibid. Art.3, § 2, Aphseel Wheat. 
334, 335, 347, 348. 


(6) Const. Art. 3, §2. 5 Howard, 45) to 457. 
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a limited historical sense, is an offset from Great Britain, and 
most of the people of the colonies at the time of the Revolution, 
were the descendants of British subjects. And many of the 
states are really shoots from the Government of Great Britain, 
and as such were subject to the common law. It was therefore 
quite natural, that in matters relating to the foundation and 
powers of our Government, many would first look to the nation 
from which we had just been severed by a revolution, and whose 
language and literature were our own. Still, it is not to be for, 
gotten, that our people were not homogeneous, but consisted of 
persons from all civilized nations, and the English, Scotch, Irish, 
Welsh, Dutch, Swedes and French, some by conquest, and 
some by emigration, were mixed and united to make the Amer- 
ican Nation, and had all brought with them to some extent, a 
knowledge of and an attachment to, the institutions of their 
parent countries, and the creation or incorporation of other states 
from other conquered or revolted colonies, with other laws and 
usages, was also contemplated.(a) 

And in all these nations having ships and commerce as well 
asin England, causes of admiralty and maritime jurisdiction, 
had always arisen and such cases had been decided in different 
nations by courts of different names. In some nations courts 
were expressly devoted to such cases under the name of Consular 
Courts, Tribunals of Commerce, Maritime Courts and Courts 
of Admiralty. In other nations, as in England, cases of mari- 
time jurisdiction were in one form or another, entertained by all 
the courts of Jaw and equity in the kingdom, and decided ac- 
cording to that system of maritime Jaw, which derives its force 
from the universal consent of commercial nations. 


§ 30. These circumstances may not have been without their 
influence to induce the framers of our Constitution to make as 
they did, a new and original government. They did not in 
any manner address themselves to national prejudices or pre- 
dilections, nor adopt or even allude to any previously existing 
government, as a pattern or standard, nor re-enact any known 
code of laws, in wholc or in part, but they passed by in silence, 


te) Holmes Annals, passim. Art. of Conf. Art. 12, Const. Art. 4, § 3. 
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the institutions of the whole world, and invented a constitution 
and laws which had neither pattern nor prototype, in the actual 
and present state, or past history of the human race. When, 
therefore, they created or granted a power, it was a grant of 
that power, not as it existed in one government or another, but 
a grant of the power in the abstract. It was a creation of the 
mere governmental function, to be exercised by the new Govern- 
ment in its own prescribed manner, without any regard to the 
manner in which it had been exercised before or elsewhere.(a) 


$31. The Government and Laws of the United States as es- 
tablished by and under the Constitution, cannot in any proper 
sense be called an offset from those of Great Britain, nor have 
they any relation or similarity to them. Our Constitution was 
a new creation made after the Revolution—after twelve years of 
actual independence under the Confederation, and made, not 
from any parent state, but from ourselves, and nothing else. The 
existence of such a state as Great Britain, (to say nothing of 
her peculiar laws, courts or institutions,) is not even remotely 
hinted at in the Constitution or in the Articles of Confederation, 
and her institutions cannot, justly, be considered, as in any 
manner, the exponents of our own. Indeed, in the convention 
that formed the Constitution, the institutions and example of 
Great Britain were, with singular consistency, referred to only 
that they might be avoided ; and in the Constitution itself every 
thing is studiously omitted which might even recall to mind 
those institutions. The common law of England has never 
been by adoption, by inheritance, or by re-enactment, the law 
of the United. States, although it has been of some of the 
states.(b) 


§ 32. Our Constitution and laws are written in the English lan- 
guage, and of course to that language we must look for the 
proper meaning and force of their terms, and this is the only 
link that connects the laws and institutions of the General 
Government with those of any other nation. When, therefore, 


(e) Mad. Pap passim. 1 Wheat. 331,2. 12 Pet. 729, 730. 
(6) I Pain. Rep. 117. Mad. Pap. passim. Supra, § 36. 6 Pet. 591. 7 Cranclf, 32. 
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the constitution or laws uses the words equity—common law— 
admiralty—maritime law—civil law—trial by jury—felony, &c., 
it is to the English law and to English dictionaries that we must 
resort for the meaning of those terms, but it by no means fol- 
lows, that we must look to the same source for the structure 
and jurisdiction of our national courts, or for the rules of decision 
which they are to follow. The force of a common language 
even added to that of our historical connection, was altogether 
too feeble, properly, to give to our new made and original political 
institutions any transatlantic odor, much less to characterize 
them by strong English analogies. 


- $33. In view of these considerations, it may be further ob- 

served that the grant in the Constitution of admiralty and 
maritime jurisdiction is confined solely to the judicial power 
properly so called—‘‘ The judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior courts 
a3 the Congress may from time to time establish.”—“ The judi- 
cial power shall extend * * to all cases of admiralty and mari- 
time jurisdiction.” —The Admiral, in many countries, had nume- 
rous powers, duties and rights which sprang from and related 
to his military or naval character, and to his dignity and station 
as a high executive officer, clothed with many of the preroga- 
tives of royalty, rather than to his judicial character. He was 
a high naval commander and nothing else, a commander-in- 
chief, subordinate only to the king, and some of his mere per- 
quisites and privileges have been subjects of the jurisdiction of 
the admiralty court. All those portions of the power of the 
Admiral which may be properly called executive or adminis- 
trative are unknown to the American Admiralty. The trap- 
pings, perquisites, prerogatives and droits of the admiralty are 
left to governments with which they are in harmony and a 
parely judicial function, to be exercised only in cases of maritime 
character, between party and party, by judges and courts, and 
not by the admiral nor his deputies, was thus granted to the 
United States in the simplest and most comprehensive language. 
It provides for nothing but “ cases” in courts.(a) 


(a; § 34, 21, 38, 39. 6 Wheat. 264. 
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$34, As it embraces nothing but cases, so it embraces all 
cases of admiralty and maritime jurisdiction, nothing can be 
more full, simple, clear and unquestionable than the words of 
the grant, “all cases.” It is subject to neither condition, excep- 
tion nor limitation.(a) 


$35. There are two classes of cases granted to the Federal 
Judiciary. In one the nature of the case is every thing, and . 
the character of the parties nothing—in the other the character 
of the parties is every thing, and the nature of the case nothing—. 
a distinction springing naturally out of the purpose and char- 
acter of the constitution, to which allusion has already been 
made. “ All cases affecting ambassadors and other public min- 
isters and consuls,” “ Controversies between citizens of different: 
states,” d&c.; in these, every thing depends upon the character 
of the parties, ; 

“ All cases in law and equity arising under this constitution.” : 
“ All cases of admiralty and maritime jurisdiction ;” in these 
every thing depends upon the nature of the case, the subject 
matter of the suit, and nothing upon the character of the 


party.(b) 


§ 36. In none of these cases does the jurisdiction depend upon 
the question what British court, or what court of any other 
country, had jurisdiction of the case—and as jurisdiction in 
cases in law and equity, depends simply on the question whe- 
ther they arise under the constitution and laws of the United 
States, so jurisdiction in cases of admiralty and maritime juris- 
diction, depends upon the admiralty or maritime nature of the 
case, and in no manner upon the question whether in England 
the cause would be heard in the High Court of Admiralty, the 
Court of King’s Bench, the Court of Exchequer, or the Court of 
Chancery, with or without a jury. 


§ 37. We are not at liberty to say that in an instrument so 
well considered and so carefully drawn, any words are not signi- 


(a) Ante, § 21. 
(d) Ante, § 26, 27, 28. 6 Wheat. 264. 
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ficant, much Jess can we reject such a word as all, or deprive it 
of its proper significance. It cannot be construed to mean a 
small, unspecified and debateable portion. Norcan we add a 
condition or limitation to it. All cases of law and equity aris- 
ing under this constitution, &c., all cases between citizens, &c., 
all cases affecting ambassadors, &c. In these clauses, limita- 
tions are carefully inserted and as cautiously they are omitted 
‘in the one under consideration. It would have been easy to say, 
“ all cases of which the Court of King’s Bench in England 
shall] permit the English High Court of Admiralty, from time 
to time, to take jurisdiction,” if it had been intended to leave a 
portion of our legislative and judicial power, to be exercised or 
regulated in Great Britain through all time.(a) 


(e) Ante, § 21. 5 How. 457.; 


CHAPTER IV. 


Admiralty and Maritime Law. 


$38. The word admiraity, in the constitution, cannot be de- 
prived of any of its proper force. The word is of frequent use 
in the maritime systems of many countries, and refers, especial- 
ly, to that class of cases which originally came within the 
proper cognizance of the admiral. It is not necessary here to 
repeat the ingenious and fanciful etymologies of the word, nor 
even the more sound and rational ones. It is sufficient to say, 
that they are but so many modes of showing the relation be- 
tween his title and his duties. Godolphin devotes the first 
chapter of his View of his Admiral Jurisdiction to “the etymon 
or true original of the word, with the various appellations there- 
of,’ in which, and the authorities there cited, the curious will 
find all they desire.(a) 


§ 39. Every maritime nation has certain rules or laws in re- 
lation to ships, shipping and maritime matters, which are pecu- 
liar to itself—such as its navigation acts—its municipal regula- 
tions of its harbors, creeks, and bays, and navigable rivers, and 
of its own vessels—its rules in relation to drowned persons— 
wrecks—obstructions in rivers—prohibited nets—royal fisheries, 
and other droits of the admiralty, constituting its maritime police. 
These were originally enforced by the Admiral exercising in part a 
high executive and administrative function, which was a portion 
of the royal prerogative, and was in substance confined to the wa- 
ters and the vessels of his own nation. The Admiralty Court was 
the forum through which, and by the aid of whose process, 
when necessary, these local municipal and administrative laws 
were enforced, and their violators punished. These are, pro- 
perly, the admiralty law of any country. Cases arising under 
these laws, are cases of purely admiralty jurisdiction. Each 


(#) Ante, §21. Godelpbin, chap. 1. 
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nation has its own system of admiralty law, which it changes 
and modifies at pleasure. It bas been remarked, that the mere 
executive functions of the Admiral, his prerogatives and perqui- 
sites, have no existence here.(a) 


$40. So the word maritime is also to have its appropriate 
meaning—relating to the sea, The words admiralty and mari- 
time, as they are used in the Constitution and acts of the Con- 
gress, are by no means synonimous, although able lawyers, on 
the bench as well as at the bar, seem sometimes to have so con- 
sidered them. The word admiralty and the word maritime, 
were evidently both inserted to preclude a narrower construc- 
tion, which might be given to either word, had it been used 


alone.(6) 


§ 41. Maritime cases are more properly those arising under 
the maritime law, which is not the law of a particular country, 
and does not rest for its character or authority, on the peculiar 
institutions and local customs of any particular country, but 
consists of certain principles of equity and usages of trade, 
which general convenience and a common sense of justice 
have established to regulate the dealings and intercourse of 
merchants and mariners, in matters relating to the sea, in all 
the commercial countries of the world.(c) 


§ 42. This maritime law does not in the least depend upon 
the court in which it is to be administered, but furnishes the 
proper rule of decision in cases to which it applies, no matter in 
what courts they may be brought; and it has in fact, been ad- 
ministered in different countries, in different courts, each con- 


(«) Ante, $3, 4. Supra, § 43. Laws of Oleron, 35 to $7. Laws of Hanee 
towns, Art. 1. Mar. Ord. Fran. Lib. 1, passim. Nay. & Rev. Laws, U. S. Par- 
dessus Loix Mar., passim. Godolphin, 43. Zouch, 1to28. Sea Lawa,51, 54 

(b) Jad. Act, § 9. 1 Wheat. 335. 6, Id. 264. Gilp. 528. 12 Pet. 744, Ante, 


§ 21; 1 Wheat. 304 ; 
(c) 3 Kent Com. 3 edit. 1. Laws of Oleron, Art. 14,15. Laws of Wisby, Art. 


26, 27. Marine Ord. of France. Roccus, introd. Pardessus Loix Mar, 2 Valin. 
177, 188. Rhod. Law, 36. Coumlat, 18. Godolp. 43,155. Zouch, Ass. 9, Sea 
Laws, passim. Malynes, 110. Zouch, Ass, 6. 
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stituted in its own manner—some called Admiralty Courts— 
some Maritime Courts—some Consular Courts—some Tribunals 
of Commerce. In England, the Court of Admiralty, and the 
Court of Chancery, especially enforced it, while truth was re- 
quired in pleading, but when by the use of a fictitious venue, 
the facts might be laid as occurring in London, the King’s 
Bench took jurisdiction and prohibited the Admiralty, and thus, 
in the King’s Bench more than in the Court of Admiralty, and 
especially under Lord Mansfield, the maritime law was built 
up and extended. In like manner, that large portion of the 
admiralty law which relates to the royal revenue, is in England 
administered in the Court of Exchequer, instead of the Court 
of Admiralty.(a) 


§ 43. The jurisdiction of the Admiral and the administration 
of the admiralty law proper—the loca] maritime Jaw—as it be- 
came a judicial function has thus passed into the hands of the 
courts, and they now administer the admiralty law and the 
maritime law—both of which are sometimes called the admir- 
alty law, sometimes the Maritime Law, and sometimes the Ad- 
miralty and Maritime Law, and cases arising under them are 
cases of Admiralty and Maritime jurisdiction.(b) 


§ 44, In the different maritime nations, these two, the local 
admiralty law and the general admiralty law, have been codified 
for convenience, and are found united in the maritime codes 
and ordinances which those nations have compiled or enacted, 
and which will be further noticed in future pages of this work, 
when the actual maritime law as administered in the civilized 
nations of the world, will be more particularly the subject of in- 
quiry. 


§ 45. In further endeavoring to ascertain what the framers of 
the constitution meant by the words “ admiralty and maritime,” 
it is important to inquire more especially into the admiralty and 


(e) Spen. Eq. Juris. 1 Vern. 54. Gilb. Rep 227, 3 Myl. & Craig, 456 32 
Jur. 909. 3 Beav. 409. 


(b) Ante, § 4. Hall Ad intro. 11. Erskine’s Laws of Scot.32. 2 Gall. Rep. 398. 
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maritime systems of England—-of Scotland—of the British 
American Colonies—of the American States under the Confed- 
eration, and of France. At the time when the Constitution 
was formed, English, Scotch, American and French commer- 
cial enterprize, composed most of the maritime commerce of 
the world, and such was our relation to them all, that the great 
men who were laying the foundations of our government, while 
they did not adopt in detail, the institutions of any other people, 
cannot be presumed, in so important a matter, to have been ig- 
norant of, or to have overlooked the maritime courts of either of 
those jurisdictions, and they must have been, in some sort, his- 
torically acquainted with them all. 


CHAPTER V. 
THE ENGLISH ADMIRALTY. 


The Ancient Jurisdiction of the English Admiralty. 


$ 46. The jurisdiction of the English Admiralty, as actually ex- 
ercised in its earliest days, and for centuries afterwards, was most 
extended, various and ample, embracing all maritime causes of 
action, civil and criminal, of contract and of tort, and all causes of 
action arising on sea or beyond sea in foreign countries.a) In 
bringing together the proofs of this proposition, (which, perhaps, 
many will consider sufficiently evident without formal proof,)— 
the hazard of being considered prolix and common place, will 
not deter me from entering at length into the subject, and spread- 
ing before the reader the more important documents relating 
to it. 


347. There are no statutes granting jurisdiction to the En- 
glish Admiralty and other superior courts in England. The 
chancery, king’s bench, common pleas, exchequer and admi- 
ralty are all, in theory, branches of the royal prerogative. It 
is, therefore, in the acts and records of prerogative, in the com- 
missions and ordinances of the monarch, that we are to look for 
the grants of jurisdiction, and the proper evidence of its legiti- 
mate extent, except when they are limited by statute. 


§ 48. The commission of the Admiral of England, by the 
ancient and the later patents, conferred a most ample jurisdiction, 
in the most unequivocal terms. It was as follows:—“ Damus 
et concedimus, §c. We give and grant to N. the office of our 
great Admiral of England, Ireland and Wales, and the domin- 
ions and islands belonging to the same, also of our town of 
Calais and our marches thereof, Normandie, Gascoigne, and 


(a) 1 Gal. 574. 2 Gal.398 Stewart’s Ad. R. 396, 
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Aquitaine ; and we make, appoint and ordain him our Admiral 
&c., with all privileges, jurisdictions, &c., and power in civil 
causes, ad cognoscendum de placitu, to hold conusance of pleas, 
debts, bills of exchange, policies of insurance, accounts, charter 
parties, contractions, bills of lading, and all other contracts 
which any ways concern moneys due for freight of ships hired 
and let to hire, moneys lent to be paid beyond the seas at the 
hazard of the lender, and also of any cause, business, or injury 
whatsoever, had or done in or upon or through the seas or pub- 
lic rivers, or fresk waters, streams, and havens and places subject 
to overflowing, whatsoever, within the flowing and ebbing of the 
sea, upon the shores or banks whatsoever adjoining to them or 
either of them, from any the said first bridges whatsoever, to- 
wards the sea, throughout our kingdom of England and Ireland, 
or our dominions aforesaid, or elsewhere beyond the seas, or 
in any parts beyond the seas whatsoever,” &c.(a) 


$49. All the patents of the office of Lord High Admiral, from 
the beginning of Queen Mary’s time (1553) to the time of Charles 
the Second, are said by Zouch to have been conceived after one 
and the same form and tenor; and from his declaration and that 
of Selden, and from the commissions to the colonial vice-admi- 
rals and judges, hereafter set forth, which are said by Judge 
Story to be copied from them, I presume that, in the matter of 
judicial jurisdiction, the whole series of commissions, for many 
centuries, has conferred the same ample powers, and they will 
be found to be fully sustained by the other solemn royal acts 
relating to the same subject.(d) 


§ 50. By the commission of Oyer and Terminer, also granted 
to the Admiral, according to stat. 28, Henry 8, cap. 15, power is 
granted to hear and determine “Of all and singular treasons, 
robberies, murders, &c., as well in and upon the sea, as any 
river, port, or fresh water creek, or place whatever within the 
flowing of the sea to the full, beneath the first bridges towards 
the sea, or upon the shore of the sea, or elsewhere within the 
King’s maritime jurisdiction of the admiralty of the realm, &c., 


(©) Zouch Ass. 2. Stewart’s Ad. R. 394, (8) 5 How, 442. 
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as well against the peace and the laws of the land, as against 
the King’s laws, statutes and ordinances of the King’s Court of 
Admiralty ; and also touching all and singular other matters 
which concern merchants and proprietors of ships, masters, 
shipmen, mariners, shipwrights, fishermen, workmen, laborers, 
sailors, scavengers, or any others.”(a) 


$ 51. The judgments or laws of Oleron, made by King 
Richard I., on his return from the Holy Land, in the latter part 
of the twelfth century, (according to English judicial histories, (6) 
are among the earliest records of prerogative legislation on the 
subject, of which we have any proper evidence. That monarch 
is said to have remained some time in the Island of Oleron, 
then a part of his dominions, and to have pronounced the judg- 
ments, as they are called, of Gleron ; and which seem to be of 
the nature of the rescripts of the Roman Emperors, and being 
collected together, have now existed as a code of maritime law 
for nearly seven hundred years, as respectable for its universal 
authority, justice and equity, as venerable for its high antiquity- 
This code is accessible to all, and will only be referred to here 
as embracing in the most obvious construction of its sententious 
judgments, almost all the variety of maritime contracts, offences, 
and liabilities, occurring as well in ports and harbors, and on 
the coasts, as on the open sea. 

In the time of Henry the 8th, they were published as “ The 
judgment of the sea of Masters, of Mariners, and Merchants, 
and all their doings ;’ which is but a literal translation of the 
earlier French title of the same code. Later English publica- 
tions entitle them “The Naval Laws of Oleron, instituted by 
Richard I., King of England, on his return from the Holy Land 
in the end of the eleventh century, for the better regulation of 


(«) Zouch, Ass. 2. 

(b) I am not iguorant that Pardessus has clearly shown, that the laws of Oleron 
were not the prodaction of Richard I. ; but as affecting the question under couside- 
ration, the English view of their origin is alone important ; and the ableet English 
writers, including the learned Selden, have claimed them as the production of that 
monarch. 
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merchants, owners and masters of ships, and mariners, and all 
seafaring persons, in maritime affairs.”(a) 


$ 52. Zouch thus classifies their provisions in a very general 
manner : : 

1, Touching ships hired for sea voyages, and their proceedings 
in the same. 

2. Touching the safe keeping and delivery of goods received 
into ships. 

3. Touching the engaging (selling or hypothecating) of ships 
or goods, in case of necessity. 

4. Touching contributions to be made for loss, upon occasion 
of common danger. 

§. Touching damages done by or betwixt several ships. 

6. Touching the charge for hiring pilots, and their duty. 

Under each of these classes, he gives several specifications, 
and there are many matters of which he makes no mention, 
including mariner’s wages. 


$ 53. The Black Book of the Admiralty, is an ancient book or 
register of admiralty laws, decisions, ordinances, and proceed- 
ings and acts of the King, the Admiral, and the Court of Admi- 
ralty of England, from the earliest periods. It is not known 
with certainty when, or by whom, it was collected or compiled. 
It is of an ancient hand apparently, not written all at once, nor 
by one person ; but the first part in the reign of Edward IIL, 
or Richard II., and the latter part in the reigns of Henry IV., 
Henry V.,and Henry VI., long before the angry controversies 
between the common law courts and the court of Admiralty. 
It has been always considered, by all writers on maritime law, 
as a book of very great authority, containing the ancient rules 
or statutes of the English Admiralty. Mr. Selden styles it, 
Vetusti Tribunalis Maritimi Commentarii—and Codex Man- 
uscriptus de Admiralitatu ; and says, there are in it constitu- 
tions touching the Admiralty of Henry 1, Richard I, King 
John, and Edward I.(b) 


(a) Cleirac, 7. Pet. Ad. App. Zouch, Ass. 3. 1 Pardessus,320. Prynne, 107. 
Miege's Sea Laws, 3. Godolph. 163. Sea Laws, 120. 

(6) Zouch, Am. 3, Prynae, 115. 2 Brow. Civ. and Ad. 42, Zouch, Ass. 1. 
Seld. Dom. Mar. b. 2, c. 28. 2 Gall. 398. Seld. Dom. Mar. b. 2, ¢. 28. Notes 
to Fortescue, cap. 32. 
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$ 54, The records of the Black Book of the Admiralty make fre- 
quent reference to the laws of Oleron in maritime matters, and 
show clearly that they were the rule of decision in these 
early days, At that time, however, judicial as well as executive 
jurisdiction was a source of power and profit from the numerous 
forfeitures and other perquisites, and all courts were ingenious 
and grasping in their efforts to extend their power. The lords, 
in their liberties and franchises, by their bailiffs and other officers, 
encroached upon the proper jurisdiction of the Admiral, and the 
subject was brought before the king and his council in the second 
year of Edw. 1., and the following ordinances were the result of 
that resort to royal prerogative. ‘They are taken from the 
learned Prynne who says he transcribed them from the Black 
Book of the Admiralty.(a) 


§ 55. In the 2d year of Edward I. these two laws and ordi- 
nances were made and published by him and his lords at 
Hastings, registered in the Black Book of the Admiralty, page 29. 

item. It is agreed at Hastings by the King Edward the first 
and his lords, that as many lords had divers franchises to hold 
pleas in parts, their seneschals and bailiffs shall hold no plea 
if it touch merchant or mariner, as well by deeds as by obliga- 
tions or other deeds, whether the same amount to 20 or 40 
shillings, and if any one shall be indicted for doing the con- 
trary and shall be convicted, he shall have the same judgment 
as below provided. 


$56. Item. Every contract made between merchant and 
merchant, or merchant and mariner beyond sea or within the 
flood mark, shall be tried before the Admiral and not elsewhere, 
by the ordinance of the said King Edward and his lords. 

To which this 3d was added, 


$67. Item. Those who are indicted because they hold be- 
fore them hue and cry, or blood shedding in salt water or within 
the flood marks, if they are of this convicted, shall be im- 
prisoned for two years, and afterwards shall be fined at the 
pleasure of the king and the Admiral.(6) 


(«) Prynne Animad. 116. Prynne Animad. 111. 
(5) Prynne, 111. Anderson Rep. 89. 
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$58. The ordinances of Edw. I. were the foundation of a con- 
sistent usage for a long period of time. The entries in the 
Black Book of the Admiralty as quoted by Prynne, show 
clearly that the same usage prevailed in the time of Edward 
IHL He quotes case of prizes—mariners wages—demurrage— 
freights from and to several ports, and marine torts, in which 
constant reference is made to the laws of Oleron, and the ordi- 
nances of Edward I. as the ancient law of the admiralty. He 
also quotes from the same book to the same effect, the inquisi- 
tions following : (a) 


“ Black Book of the Admiralty. 

§ 59. Item. Let inquisition be made of all those who im- 
plead any merchants, mariners or other men at the common 
law of any thing pertaining to the ancient marine law, and if 
any one is indicted and convicted, he shall pay a fine to the 
King for his improper suit and vexation, and shall besides with- 
draw his suit from the common law, and bring it before the 
Admirafs Court, if he will further prosecute it.” Page 36. 

“Item. Let inquisition be made of those seneschals and 
bailiffs of lords having domains on the coasts of the sea, who 
hold a claim to hold any plea concerning merchants or mariners 
exceeding 40 shillings sterling. * ° * And this is the ordi- 
nance of Edward I. at Hastings in the second year of his 


Et nota. That all contracts began and made inter merchant 
and merchant beyond sea or within the flow and reflow com- 
monly called flood mark, shall be tried and determined before 
the Admiral, and not elsewhere, by the aforesaid ordinance.”(b) 


§ 60. And in the 49th year of Edward III. (4.p. 1376,) the 
inquisition at Quinborough, was taken by eighteen expert sea- 
Inen, “men of knowledge and experience in maritime causes,” 
before William Neville, Admiral of the North; Philip Courtney, 
Admiral of the West; and Lord Latimer, Lord of the Cingue 


(a) Prynne Ad. 116, 119. 
(b) Black B. Ad. 142, 147. And see pp. 38, 58 to 68, 66 to 73. Vid. Pryune, 
1400117. 4 Inst. 144 
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Ports, The verdicts there given were desired to be established 
by the King’s letters patent in the Cinque Ports and towns 
adjoining to the Thames to be observed by the owners, masters 
and mariners of ships under penalties. They were enrolled 
amongst the records of the tower, for the government of the 
Admiralty. They cover a very wide range of maritime causes 
of complaint and of actions. The heads of them are given by 
Zouch and are as follows :(a) 


$61. Heads of the Articles of the Inquisition taken at Quin- 
borow in the year 1376, in the 49th of King Edward the 
Third, by eighteen erpert seamen, before William Nevil, 
Admiral of the North, Philip Courteney, Admiral of the 
West, and the Lord Latimer, Warden of the Cinque Ports. 


L OFFENCES AGAINST THE KING AND KINGDOM. 


1. Of such as did furnish the enemy with victuals and am- 
munition, and of such as did traffic with the enemies without 
special licence. 

2. Of Traytors goods detained in ships and concealed from 
the King. 

3. Of Pirates, their receivers, maintainers and consorters. 

4. Of murthers, manslaughters, maimes and petty felonies 
committed in ships. 

5. Of ships arrested for king’s service; breaking the arrest ; 
and of sergeants of the admiralty, who for money discharge 
ships arrested for the king’s service; and of mariners who 
having taken pay, run away from the king’s service. 


, $62, II. oFFENCES AGAINST THE PUBLIC GOOD OF THE 
KINGDOM. 


1. Of ships transporting gold and silver. 

2. Of carrying corn over sea without special licence. 

3. Of such as tum away merchandizes or victuals from the 
king’s ports. 


(e) Zouch Ass. 1, 90. Malye, Cap. 17, 18 Hall Ad Int. xix. Zoneb, 
Ass, 3, 96. 
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4. Of forestallers, regrators, and of such as use false meas- 
ures, balances, weights, within the jurisdiction of the admiralty. 

5. Of such as make spoil of wrecks, so that the owners, 
coming within a year and a day cannot have their goods. 

6. Of such as claim wrecks, having neither charter nor pre- 
scription. 

7. Of wears, riddles, blindstakes, water mills, &c., whereby 
ships and men have been lost or endangered. 

8. Of removing anchors, and cutting of buoy-ropes. 

9. Of sach as take salmons at unreasonable times. 

10. Of such as spoil the breed of oysters or drag for oysters 
and muscles at unreasonable times. 

11. Of such as fish with unlawful nets. 

12. Of taking royal fishes, viz., whales, sturgeons, porpoises, 
&c., and detaining one half from the king. 


$63. TIL orrences AGAINST THE ADMIRAL, THE NAVY, AND 
DISCIPLINE OF THE SEA. 


1. Of judges entertaining pleas of causes belonging to the ad- 
miral, and of such as in admiralty causes sue in the courts of 
common law, and of such as hinder the execution of the ad- 
miral’s process, 

2. Of masters and mariners contemptuous to the admiral. 

3. Of the admirai’s shares of waifs or derelicts, and of deo- 
dands belonging to the admiral. 

4. Of Flotson, Jetson and Lagon. belonging to the admiral. 

5. Of such as freight strangers’ bottoms, where ships of the 
land may be had at reasonable rates, 

6. Of ship-wrights taking excessive wages. 

7. Of masters and mariners taking excessive wages. 

8. Of pilots, by whose ignorance ships have miscarried. 

9. Of mariners forsaking their ships. 

10. Of mariners rebellious and disobedient to their masters. 


§ 64. Chief Justice Anderson also, in 1664, declares that ac- 
cording to these ordinances of Edward I., which he sets forth, 
the admirals have used their authorities, to his time, for things 
done beyond the sea and on the sea, and detween high and low 
water mark, which proves that the space between high and low 
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water mark is to be taken as part of the sea, when the tide is 
in.(a) 


$65. These ordinances of Edward I. and Edward III., ap- 
pear to have so strengthened the Admiralty, that in its tum it 
encroached upon other jurisdictions, and usurped that which did 
not belong to it; and complaints were made to the King, not of 
the Admirals exercising their ancient jurisdiction in all maritime 
matters, but that within the bodies of the counties of the nation 
they took jurisdiction of trespasses, house breaking, carrying 
away goods on lands, of the King’s deodands and wrecks, of 
regulating the prices of provisions, the wages of labor, and 
other things of this sort, interfering with the every-day business 
of the common people on land. This produced the statute 13 
Rich. IL. cap. 5, re-enacting the proper maritime law, and the 
usage of the time of Edward III.(d) 


A. D.1389—-13 Rich. 2, cap. 6. 


§ 66. “ Jtem—-Forasmuch as a greatand common clamor and 
complaint hath been oftentimes made before this time, and yet is, 
for that the Admirals and their deputies hold their sessions with- 
in divers places of this realm, as well within franchise as with- 
out, accroaching to them greater authority than belongeth to their 
office, in prejudice of our Lord the King, and the common law 
of the realm, and in diminishing of divers franchises, and in 
destruction and impoverishing of the common people, it is ac- 
corded and assented, that the Admirals and their deputies shall 
not meddle from henceforth of anything done within the realm, 
but only of a thing done upon the sea, as it hath been used in 
the time of the noble Prince, King Edward, grandfather of our 
Lord the King that now is.”(e) 


§ 67. “ But only,” is but another phrase for unless or except, 
and if either of those words had been used, (the realm of En- 
gland including all the British seas), there would hardly have 


(a) And. &9. (4) Pryone, 83, 
(c) 4 Evans’ Stat. 271. 
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been any dispute about the meaning of this act. The Admiral 
“ shall not meddle of any thing done within the realm, except 
of a thing done upon the sea, as it hath been and in the 
time of King Edward I,” was evidently intended only to en- 
force the ancient maritime jurisdiction, and to cut off the new 
usurpations of the Admirals on the land, and not on the water, 
to the prejudice of the King’s perquisites, in diminishing the 
franchises of the lords, and impoverishing the common people, 
who were thus subject to double exactions.(a) 


§ 68. Between high and low water was, on all hands, held to 
be the sea when the tide was in, and the Admiral, it seems, 
took occasion, from his admitted right over the sea and between 
high and low water mark, to extend it to the land when the 
tide was out, and to claim the valuable perquisites of wrecks, 
always a droit of the King and not of the Admiralty, which 
were often on the land and the water alternately as the tide 
ebbed and flowed, and to the dams and wears in the small 
rivers and streams, and to the ponds—and in the franchises, liber- 
ties, cities and boroughs within the bodies of the counties, as 
well on land as on water, they usurped the perquisites and pri- 
vileges of the King and the Lords.(b) 


$69. Another statute was accordingly passed two years after 
the last, evidently intended to remedy this abuse, and to protect 
the common law jurisdiction in the bodies of the counties, that is, 
on the land, when the tide was out and above high water mark, 
and in the tideless rivers and streams and ponds; as Chief 
Justice Anderson says, “the rivers which were in the counties,” 
and to protect the King and the Lords in their perquisites. It 
was in these words : 


A. D. 1391.—15 Richard 2, cap. 3. 


$ 70. Item.—aAt the great and grievous complaint of all the 
commons, made to our lord the King in this present parlia- 


(se) Prynne, 86. 
(}) Aud. 89. Ante, art, 64. Coke Rep. part 5,106. Prynne, 116. 


38 STAT. 15, RICH. IL 


ment, for that the Admirals and their deputies do incroach to 
them divers jurisdictions, franchises, and many other profits, 
pertaining to our lord the King, and to other lords, cities and 
boroughs, other than they were wont, or ought to have of right, 
to the great oppression and impoverishment of all the commons 
of the land, and hindrance and loss of the King’s profits, and 
of many other lords, cities and boroughs, through the realm : 
It is declared, ordained and established, that of all manner of 
contracts, pleas and quarrels, and all other things rising within 
the bodies of the counties, as well by land as by water, and 
also of wreck of the sea, the Admiral’s Court shall have no 
manner of cognizance, power nor jurisdiction, but all such 
manner of contracts, pleas and quarrels, and all other things 
rising within the bodies of counties, as well by land as by 
water as afore, and also wreck of the sea, shall be tried, deter- 
mined, discussed and remedied by the laws of the land, and 
not before nor by the admiral, nor his lieutenant in any wise ; 
nevertheless of the death of a man, and of a mayhem, done in 
great ships, being and hovering in the main stream of great rivers, 
only beneath the bridges of the sam> rivers, nigh to the sea, and 
in none other places of the same rivers, the admiral shall have 
cognizance, and also to arrest ships in the great flotes for the 
great voyages of the king and the realm, saving always to the 
king all manner of forfeitures and profits thereof coming, and 
he shall have also jurisdiction upon the said flotes during the 
said voyages, only saving always to the lords, cities and boroughs 
their liberties and franchises.”(«) 


$ 71. This statute is not perfectly clear, and the obscurity 
arises apparently from the use of the phrase, “ within the bodies 
of the counties, as well by land as by water,” which by the com- 
mon law judges, in later times, has been considered as equiva- 
lent to “ within the territorial limits of the counties.” This can 
hardly be the proper force of the language, since all the coun- 
ties of England bounded upon the seas or the navigable rivers, 
include a large portion of the water within their territorial limits 
even beyond low water mark, and it has never been doubted 


(s) 4 Evan’s Stat. 271. 
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that the counties extend at least to low water mark, no matter 
what may be the state of the tide; yet it seems to be equally 
well settled, that, at high water, the space between high water 
mark and low water mark, is not within the body of the county. 
That phrase, apparently, must be considered as applying only 
to the land and to such water, (probably not navigable waters,) 
as could not be considered as a part of the sea, or did not con- 
nect with it. Such seems to have been the opinion of Chief 
Justice Anderson, and of Lord Coke himself. The Admiral’s 
jurisdiction extended only to what was done in the water, in- 
cluding the water between high water mark and low water 
mark, by the ordinary and natural course of the sea. “Where 
the sea ebbs and flows, every thing done on the land when the 
sea is ebbed, shall be tried at the common law, for it is then 
parcel of the county, infra corpus comitatus. Below the low 
water mark, the Admiral has the sole and absolute jurisdiction. 
Between the high water mark and the low water mark, the com- 
mon law and the admiral have divisum imperium, interchange- 
ably, as aforesaid, which seems to be proved by the statute 13 
Ric. IL, cap. 5, confirming the usage in Edward I.’s time—and 
15 Ric. IL, cap. 3, not mentioning this well known usage, does 
not take it away, but only new usurpations of things done in 
rivers which were in the counties.” This is declared by the 
learned Prynne, to be a most clear resolution of the thing in 
question, both in point of right, law and usage, from 2 Edw. L., 
to his (Ch. Justice Anderson’s,) time, with his genuine interpre- 
tation of the Statutes of 13 and 15 Ric. II. Indeed, by a fa- 
miliar rule of construction, the Statute 13 Ric. IL, recognizing 
and establishing as law, the usage of the time of Edw. 1, could 
not be held to be repealed by the Statute 15 Ric. IT., unless the 
act or the usage were expressly repealed or abrogated.(a) 


$72. This statute, however, though plainly not intended to 
limit the ancient jurisdiction of the Admiralty, but simply to 
secure to the king and the lords their perquisites, was, neverthe- 
less, the means of making the Admiralty subject to the same 
encroachments and usurpations as it had previously been, and 


{8} Zouch, Aw. 5. Coke’s Rep. part 5,106. Aud. Rep. 69. Prynne, 111. 
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which the statute was intended to prevent, and in the year 1400, 
the Statute 2 Hen. IV., was passed. It was in these words: 


A. D. 1400. 2 Henry 4, Cap. 11. 


§ 73. “ Item.— Whereas in the statute made at Westminster, 
in the 13th year of the Second King Richard, amongst other 
things it is contained that the Admirals and their deputies shall 
not intermeddle from thenceforth, of any thing done within the 
realm, but only of a thing done upon the sea, according as it 
hath been duly used in the time of the noble King Edward, 
grandfather to the said King Richard, our Lord the King, 
willeth and granteth that the said statute be firmly holden and 
kept and put in execution.” This statute was obviously passed 
for the sole purpose of precluding the narrow construction which 
has sometimes been given to 13 Rich. II. in connection with 15 
Rich. IL(a) 
a ae ee ee 

{e) § 65,66. 4 Evan’s Stat. 272. 


CHAPTER VI. 


The strife between the Common Law Courts, and the Ad- 
miralty, in the 16th and 17th Centuries. 


§ 74. Up to this period the strife between the two jurisdic- 
tions was a less hostile rivalry than at a later period, when the 
Admiralty Court was the subject of much irrational jealousy 
and strong controversy ; and in the 16th and 17th centuries 
suffered much from the violence of this jealousy. Jealousy, 
says Edwards, is perhaps a mild word to.apply to the passion 
with which the Superior Courts took up this question, for there 
appears to have been more greediness than emulation at the 
bottom of it. It was, says Prynne, for more jurisdiction, for gain, 
not for the public good, but that one jurisdiction might swallow 
up the other. It is to be regretted that to no less illustrious 
a personage than Lord Coke, is to be ascribed the origin of this 
jealousy; and that being the case, it is not wonderful that 
others should, from subserviency to the opinion of so great a man, 
have followed in the same track, or even have gone beyond it. 
Matters raged so high, that a war was declared between the two 
courts. Prohibitions were hurled from Westminster Hall, 
and without much order; serving, therefore, more to irri- 
tate than to subdue the Admiralty Court, which, though 
powerless and without tho means of attack, obstinately held out 
for its ancient and time honored privileges.(a) 


$ 76. In 1576, in the reign of Elizabeth, the judges of the 
Admiralty and the Common Law judges, before the controversy 
had assumed that angry character which it afterwards ex- 
hibited, entered into an agreement on the subject of probibi- 
tions. ‘fo this agreement, the Queen does not appear to have 
been in any manner a party, but it indirectly had the effect to 
keep the peace between the two jurisdictions; as, subsequently, 
during the reign of Elizabeth, no prohibition appears to have 


(a) Edweard’s Ad. Juris. 17. 3 T. BR. 348. 
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been issued against the Admiralty, except two or three, which 
are mentioned by Lord Coke in 4th Institutes. The agreement 
of 1575 is worthy of notice as an evidence that the Common 
Law Courts claimed a sort of legislative or prerogative power 
in matters of jurisdiction. They do not appear so much to be 
deciding principles and declaring the law, as granting requests, 
consenting to agreements, and making promises. It was indeed 
so—the law was on the side of the Admiralty—the power was 
in the hands of the Common Law judges.(a) 
The agreement of 1575 was as follows: 


The Request of the Judge of the Admiralty to the Lord Chief 
Justice of her Majesiy’s Bench and his Colleagues,and The 
Judges’ Agreement, the 7th of May, 1575. 


REQUEST. 

$76. That after judgment or sentence definitive given in the 
Court of the Admiralty in any cause and appeal made from the 
same to the High Court of Chancery; that it may please them 
to forbear granting of any writ of prohibition, either to the judge 
of the said court, or to Her Majesty's delegates, at the suit of 
him by whom such appeal shall be made, seeing by choice of 
remedy that way, in reason he ought to be contented therewith, 
and not to be relieved any other way. 


AGREEMENT. 

It is agreed by the Lord Chief Justice and his colleagues, that 
after sentence given by the delegates, no prohibition shall be 
granted ; and yet if there be no sentence, if a prohibition be not 
sued within the next term following sentence in the Admiral 
Court, or within two terms next after, at the farthest, no pro- 
hibition shall pass to the delegates. 


REQUEST. 

§ 77. Also, that prohibitions be not granted hereafter upon 
bare suggestions or surmises, without summary examination 
and proof made thereof, wherein it may be lawful to the Judge 
of the Admiralty and the party defendant, by the favor of the 


(e) Hall’s Ad. Intro. x. Prynne, 98. Edw. Ad. 21. 
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court, to have counsel, and to plead for the stay thereof, if there 
thall appear cause, 


AGREEMENT. 

They have agreed, that the Judge of the Admiralty and the 

party defendant shall have counsel in court, and plead the stay, 
if there may appear evident cause. 


REQUEST. 

$78. That the Judge of the Admiralty, according to such 
ancient order as hath been taken 2 Ed. I., by the king and his 
council, and according to the letters patents of the Lord Admiral 
for the time being, and allowed of by other kings of this land 
ever since, and by custom, time out of memory of man, may 
have and enjoy the cognition of all contracts, and other things 
arising as well beyond as upon the sea, without any let, or pro- 

* hibition. ‘ d 
AGREEMENT. 

This is agreed upon by the said Lord Chief Justice and his 

colleagues. 


REQUEST. 
$79. That the said Judge may have and enjoy the knowledge 
and breach of charter-parties made between masters of ships- 
and merchants, for voyages to be made to the parts beyond the 
seas, and to be performed upon, and beyond the sea, according 
as it hath been accustomed, time out of mind, and according to 
the good meaning of the statute of 32 H. VIII. c. 14, though 
the same charter-parties happen to be made within the 
Realm. 


AGREEMENT. 

This is likewisd ayreed upon, for things to be performed ei- 

ther upon, or beyond the seas, though the charter-party be made 
upon the land, by the statute of 32 H. VIII. c. 14. 


REQUEST. 

$80. That writs of corpus cum causa be not directed tothe . 
said Judge in causes of the nature aforesaid ; and if any,happen 
to be directed, that it may please them to accept the retun 
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thereof, with the cause, and not the body, as it hath always 
been accustomed. — 
AGREEMENT. 

If any writ of this nature be directed in the causes before 
specified, they are content to return the bodies again to the 
Lord Admiral’s goal, upon certificate made of the cause to be 
such, or if it be for contempt, or disobedience done to the court 
in any such cause. 


$81. The Admiralty jurisdiction, at that time, appears to have 
extended to all cases of freight, charter parties, bottomry, mari- 
ners wages, debts due to material men for the building and 
repairing of ships, and generally to all maritime contracts. When, 
however, the Queen was dead, as well as most of those who 
were parties to the agreement, and reference was made to 
it, Lord Coke denied its authority, because, as he said, the 
paper from which it was read to him, was not subscribed 
with the hand of any judge, and, on his own responsibility, 
he declared that the judges of the King’s Bench had never 
assented to it—and prohibitions were granted by him more 
than ever before. The learned doctors of the Admiralty, 
however, still endeavored to convince the higher powers, 
that their jurisdiction had no temptation to encroachment ; 
and that, without wishing to enlarge the limits of their courts, 
they were only actuated by a love of justice and respect for 
their native dignities ; but their outcries were little listened to by 
their rapacious invaders. The practisers in the Admiralty were 
not the only sufferers from this useless conflict. "The merchants 
—the people—caliled loudly for a cessation of hostilities, and 
the Crown was appealed to in 1611, when the agreement of 
1575 was read before the King, James I., as an agreement to 
which the judges of the common law and the Admiralty were 
parties. At that time a specification of grievances was submit- 
ted tothe King by the Lord High Admiral, and the Judge of 
the Admiralty. His Majesty ordered Dr. Dunn, the Judge of 
the Admiralty, to arrange the matters of complaint in specific arti- 
cles, and, it scems, to submit them to the common law judges, to 
be answered by them; and they are said, by Lord Coke, to have 
made the answers which he gives, and which breath his impe- 
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rious spirit. The irresolute James does not appear to have 
made any order in the premises, but to have allowed the agree- 
ment of 1575 and the Court of Admiralty, to defend themselves 
as they best could, and Lord Coke triumphed.(a) 

This list of grievances is known as Articuli Admiralitatis. 
They are as follows, with the caption of Lord Coke: 


Articuli Admiralitatis. 

$82. The complaint of the Lord Admiral of England to the 
Kings most Excellent Majesty against the Judges of the Realm, 
concerning Prohibitions granted to the Court of the Admiralty 
IL die Febr. ultimo die Termini Hillarii, Anno 8 Juc. Regis: 
The effect of which complaint was after by his Majesties 
commandment set down in Articles by Doctor Dun, Judge of 
the Admiralty ; which are as followeth, with answers to the 
same by the Judges of the Realm: which they afterwards 
confirmed by three kinds of Authorities in Law. 1. By Acts 
of Parliament. 2. By Judgments and judicial proceedings : 
and lastly, by Book cases.(6) 


Certain, Grievances, whereof the Lord Admiral and his Officers 
of the Admiralty do especially complain, and desire redress, 


$83. 1st Objection. That whereas the conusance of all con- 
tracts and other things done upon the sea belongeth to the 
Admiral jurisdiction, the same are made triable at the common 
law, by supposing the same to have been done in Cheapside, 
or such places. 

The Answer. By the laws of this realm the Court of the 
Admiral hath no conusance, power or jurisdiction of any man- 
ner of contract, plea or querele within any county of the realm, 
either upon the land or the water: but every such contract, plea 
or querele, and all other things rising within any county of the 
realm, either upon the land or the water, and also wreck of the 
sea ought to be tried, determined, discussed and remedied by the 
laws of the land, and not before, or by the Admiral nor his 
Lieutenant in any manner. So as it is not material whether 


(e) Hali’s Ad. Intro. x. Prynne,99. Edward’s Ad. 20. Heall’s Ad. Intro. xxi} 
(8) Zoueh Intro. 4 Test. 134 
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the place be upon the water infra furum and reflusum aque :- 
but whether it be upon any water within any county. Where- 

fore we acknowledge that of contracts, pleas and querels made 

upon the sea, or any part thereof which is not within any. 
county (from whence no trial can be had by twelve men) the 

Admiral hath, and ought to have jurisdiction. And no precedent 
can be showed that any prohibition hath been granted for any 

contract, plea or querele concerning any marine cause made or 

done upon the sea, taking that only to be the sea wherein the 

Admiral] hath jurisdiction, which is before by law described to 

be out of any:county. See more of this matter in the answer 

to the sixth article. 


§ 84. 2d Objection. When actions are brought in the Admi: 
ralty upon bargains and contracts made beyond the seas, 
wherein the common law cannot administer justice, yet in 
these cases prohibitions are awarded against the Admiral 
Court, 

The Answer. Bargains or contracts made beyond the seas 
wherein the common law cannot administer justice (which is 
the effect of this article) do belong to the constable afd mar- 
shal: for the jurisdiction of the Admiral is wholly confined to 
the sea, which is out of any county. But if any indenture, 
bond or other specialty, or any contract be made beyond sea for 
doing of any act or payment of any money within this realm, 
or otherwise, wherein the common law can administer justice, 
and give ordinary remedy ; in these cases neither the constable 
and marshal, nor the Court of the Admiralty hath any jurisdic- 
tion. And, therefore, when this Court of the Admiralty hath 
dealt therewith in derogation of the common law, we find that 
prohibitions have been granted, as by law they ought. 


$85. 3d Objection. Whereas time out of mind the Admiral 
Court hath used to take stipulations for appearance and per- 
formance of the acts and judgments of the same court: it is 
‘now affirmed by the judges of the common law that the Admi- 
ral Court is no Court of Record, and therefore not able to take 
such stipulations: and hereupon prohibitions are granted to the 
utter overthrow of that jurisdiction, 
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The Answer. The Court of the Admiralty proceeding by the 

Civil law is no Court of Record, and therefore cannot take any 
such recognizance as a Court of Record may do. And for 
taking of recognizances against the laws of the realm, we find 
that prohibitions have been granted, as by law they ought. 
And if an erroneous sentence be given in that court, no writ of 
error, but an appeal before certain delegates doth lie, as it 
appeareth by the statute of 8 Eliz. Regine, cap. 6, which pro- 
veth that it is no Court of Record. 


$86. 42h Objection. That charter-parties made only to be 
performed upun the seas, are daily withdrawn from that court 
by prohibitions. 

The Answer. If the charter-party be made within any city, 
port, town or county of this realm, although it be to be per- 
formed either upon the seas or beyond the seas, yet is the same 
to be tried and determined by the ordinary course of the com- 
mon law, and pot in the Court of the Admiralty. Aud there- 
fore when that court hath incroached upon the common law in 
that case, the Judge of the Admiralty and party suing there 
have been prohibited, and oftentinfes the party condemned in 
great and grievous damages by the laws of the realm. 


. ? 

§ 87. 5th Objection. That the clause of Non obstante Statuto, 
which hath foundation in his Majesty’s Prerogative, and is cur- 
rent in all other grants, yet in the Lord Admiral’s Patent is said 
to be of no force to warrant the determination of the causes com- 
mitted to him in his Lordship’s Patent, and so rejected by the 
judges of the common law. 

The Answer. Without all question the statutes of 13 R. 2, 
cap. 3, 15 R. 2 cap. 5, and 2 H. 4, cap. 11, being statutes declar- 
ing the jurisdiction of the Court of the Admiral, and wherein 
all the subjects of the realm have interest, cannot be dispensed 
with by any non obstante, and therefore not worthy of any 
answer: but by colour thereof, the Court of the Admiralty hath 
contrary to those Acts of Parliament incroached upon the juris- 
diction of the common law to the intolerable grievance of the 
subjects, which hath oftentimes urged them to complain in your 
Majesty’s Courts of ordinary justice at Westminster for their re- 
lief in that behalf. 
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$88. 6th Objection. To the end that the Admiral Jurisdiction 
may receive all manner of impeachment and interruption, the 
rivers beneath the first bridges,(a) where it ebbeth and floweth, 
and the ports and creeks are by the judges of the common law 
affirmed to be no part of the seas, nor within the Admiral Juris- 
diction: and thereby prohibitions are usually awarded upon 
actions depending in that court, for contracts and other things 
done in those places; notwithstanding that by use and practice 
time out of mind, the Admiral Court have had jurisdiction within 
such ports, creek and rivers. 

The Answer. 'The like answer as to the first. And it is fur- 
ther added, that for the death of a man, and of mayhem (in 
those two cases only) done in great ships, being and hovering 
in the main stream only beneath the points(a) of the same rivers 
nigh to the sea, and no other place of the same rivers, nor in other 
causes, but in those two only, the Admiral hath cognizance. 
But for all contracts, pleas and querels made or done upon a 
river, haven or creek within any county of this realm, the Ad- 
miral without question hath not any jurisdiction, for then he 
should hold plea of things done within the body of the county, 
which are triable by verdict of twelve men, and merely deter- 
minable by the common law, and not within the Court of the 
Admiraity according to the civil law. For that were to change 
and alter the laws of the realm in those cases, and make those 
contracts, pleas and querels triable by the common laws of the 
realm to be drawn ad aliud examen, and to be sentenced by the 
Judge of the Admiralty according to the civil laws. And how 
dangerous and penal it is for them to deal in these cases, it 
appeareth by judicial precedents of former ages. But see the 
answer to the first article. 


$89. 7th Objection. That the agreement made in Anno 
Domini, 1576, between the Judges of the Kings Bench and 
the Court of the Admiralty for the more quiet and certain exe 
cution of Admiral Jurisdiction, is not observed as it ought to be, 


(a) Pentes, pontidus, bridges—it will be perceived, are translated by Lord Coke, 
points, meaning the head lands at the mouth of the rivers—a gros perversion of 
language. 
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The Answer. 'The supposed agreement mentioned in this arti- 
cle hath not as yet been delivered unto us, but having heard the 
same read over before his Majesty (out of a paper not subscribed 
with the hand of any judge) we answer, that for so much there- 
of as differeth from these answers, it is against the laws and 
statutes of this realm; and therefore the Judges of the King’s 
Bench never assented thereunto, as is pretended, neither doth 
the phrase thereof agree with the terms of the laws of the 
realm. 


§ 90. 8h Objection. Many other grievances there are, which, 
in discussing of these former, will easily appear worthy also of 
reformation. 

The Answer. This article is so general, as no particular 
answer can be made thereunto, only that it appeareth by that 
which hath been said, that the Lord Admiral, his Officers and 
Ministers principally by colour of the said void non obstante and 
for want of learned advice, have unjustly incroached upon the 
common lawsof this realm,whereof the marvail is the less, for that 
the Lord Admiral, his Lieutenants, Officers and Ministers have 
without all colour, incroached and intruded upon a right and 
prerogative due to the crown, io that they have seized and con- 
verted to their own uses, goods and chattels of infinite value, 
taken by pirates at sea, and other goods and chattels which in 
no sort appertain unto his lordship by his letters patents, where- 
in the said non obstante is contained, and for the which he and 
his Officers remain accountable unto his Majesty. And they 
now wanting, in this blessed time of peace, causes appertaining 
to their natural jurisdiction, they n0w incroach upon the juris- 
diction of the common law, lest they should sit idle and reap 
no profit. And if a greater number of prohibitions (as they 
affirm) hath been granted since the great benefit of this happy 
peace, than before in time of hostility, it moveth from their 
own incroachments upon the jurisdiction of the common law. 
So as they do not only unjustly incroach, but complain also 
of the Judges of the Realm for doing of justice in these 
cases.” 


$91. The common law judges seem to have met with no 
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further check during the residue of the reign of James 
and the first seven years of the reign of Charles I. In that yi 
the Lord High Admiral and Sir Henry Martyn, the Judge 
the Admiralty, brought the matter again before the King ¢ 
Lords of his Council, before whom the matters between the . 
miralty and the Judges were several times heard and debater 
large, and at last these ensuing articles were drawn up, re 
agreed, and resolved at the Council board, by the King hims 
and all the Lords of his Council, twenty-three in number, 
cluding Lord Keeper Coventry and Lord Privy Seal Montag 
eminent lawyers, and. signed by all the twelve judges of 

common law courts, and by the “ grand lawyer, Mr. Willi 
Noye, Attorney-General, a great professor and pillar of the o 
mon law,” and by the Judge of the\Admiralty, entered in 

Council Table Register of Causes, and the original by his ] 
jesty’s command, kept in the Council chest.(a) 


At Whitehall, 18th of February, 1632. 


Present : 

The King’s Most Excellent Majesty. 
Lord Keeper, Lord V. Wimbleton, 
Lord Archb. of York, Lord Vis. Wentworth, 
Lord Treasurer, Lord ¥. Faukland, 
Lord Privy Seal, Lord Bishop of London, 
Earl Marshall, Lord Cottington, 
Lord Chamberlain, Lord Newburgh, 
Karl of Dorset, Mr. Treasurer, 
Earl of Carlisle, Mr. Comptroller, 
Earl of Holland, Mr. Vice-Chamberlain, 
Earl of Darby, Mr. Secretary Coke, 


Lord Chancellor of Scotland, Mr. Secretary Windebanke. 
Earl Morton. 


§ 92. “This day his Majesty being present in Council, 
articles and propositions following for the accommodating 
settling of the differences concerning prohibitions arising 
tween his Majesty’s Courts of Westminster and his Cour 


(a) Pryane Ad. 100. 
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Admiralty, were fully debated, and resolved by the Board. And 
were then likewise upon reading the same as well before the 
Judges of his Highnesse said Courts at Westminster, as before 
the Judge of his said Court of Admiralty, and his Attorney- 
General, agreed unto and subsigned by them all in his Majesty’s 
presence, and the transcript thereof ordered to be entered into 
the register of Council Causes and the original to remain in the 
Council chest. 


§ 93. “1. If suit shall be commenced in the Court of Admi- 
ralty upon contracts made, or other things personally done 
beyond the seas, or upon the sea, no prohibition is to be 
awarded, 


$94. “2. If suit before the Admiral for freight or mariners’ 
wages, or for the breach of charter-parties for voyages to be 
made beyond the sea, though the charter-parties happen to be 
made within the realm, and although the money be payable 
within the realm, so as the penalty be not demanded, a prohibi- 
tion is not to be granted ; but if suits be for the penalty, or if 
question be made whether the charter-partie were made or not; 
or whether the plaintiff did release or otherwise discharge the 
same within the realme, that is to be tried in the King’s Courts 
at Westminster, and not in the King’s Court of Admiralty, so 
that first it be denied upon oath, that a charter- partie was made, 
or a denial upon oath tendered. 


§ 95. “3. If suit shall be in the Court of Admiralty for build- 
ing, amending, saving, or necessary victualling of a ship, against 
the ship itself, and not against any party by name, but such as 
for his interest makes himself a party, no prohibition is to be 
granted, though this be done within the realm. 


§ 96. “4. Likewise the Admiral may inquire of, and redresse 
all annoyances and obstructions in all navigable rivers, beneath 
the first bridges, that are any impediments to navigation, or 
passage to, and from the sea, and also try personal contracts 
and injuries done there, which concern navigation upon the sea, 
and no prohibition is to be granted in such cases. 
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$97. “5. If any be imprisoned, and upon Habeas Corpus, if 
any of these be the cause of imprisonment, and that be 90 cer- 
tified, the partie shall be remanded. 


(Signed,) 
Thomas Richardson, William Jones, Robert Barkley, 
Ro. Heath, George Croke, Fran. Crawley, 
Humphry Davenport, Tho. Trevor, Henry Marten, 
John Denham, Geo. Vernon, William Noye. 
Rich. Hutton, James Weston, 


Ex. T. Meautys.” 


$98. I take these from Prynne, who was keeper of the re- 
cords, and had the means of securing the greatest accuracy, 
and who seems to have had them carefully examined and cer- 
tified, and sets them out at length, in form, and with the signa- 
tures. They may be found in one form or another published 
in many other places, but no two copies that I have seen, agree 
in all the important particulars, especially in the second and 
fourth paragraphs; and it is not a little remarkable that, having 
been preserved by Sir George Croke, (who himself signed them,) 
and published in two editions of his reports, without criticism 
or comment, as evidence of the law, and referred to in the 
index—word Admiralty—in the third edition of those reports, 
after the death of Sir George Croke, and of most, if not all, the 
Judges and Councillors who signed them, they should have 
been, without reason or apology, omitted, and their placo left 
blank on the page, while the original reference to them was 
allowed to stand in the index, and so remains in all subsequent 
editions of Croke, to this day. This very extraordinary muti- 
lation of a book, then of high authority in the courts, tends to 
show that the common law jurists, who did not themselves 
actually perpetrate, were still willing to connive at acts of fal- 
sification of documents and books, to accomplish a triumph 
originally attempted from unworthy motives, and pursued with 
persevering zeal, apparently, from pride of opinion or motives 
as discreditable as those in which the controversy had orig!- 
nated.(a) 


(a) Dunlap’s Ad. Prac, 13. Zouch, Ass. 7. Godolph. 158. Cro, Car. Lend. 
1657, first edit. and 167], second edit. ; and subsequent editions. Prynne, 100. 
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$99. These articles were not liable for the objection that they 
were not signed, and for a number of years they kept the peace 
between the courts. The troubles however between the King 
aod the Parliament and his people soon commenced, and re- 
sulted in the overthrow of the royal authority and the estab- 
lishment of the Protectorate. Little more is now known of the 
contest, except that it was probably rencwed as soon as the 
check of royal authority was withdrawn. ‘The Republican Par- 
liamnent was then called upon by the friends of trade and com- 
merce, to take sides with the Admiralty, and to secure to the 
pople the benefits of its more enlarged jurisdiction, and the 
ordinance of 1648 was the consequencce.(a) 

It was as follows: 


Extract frem Scobelfs Collection of the Acts and Ordi- 
nances of the Republican Government of England. Anno 
164S—page 147. 

Cnaprer 112. 
The Jurisdiction of the Court af Admiralty settled. 

§ 100, “The Lords and Commons assembled in Parliament, 
finding many inconveniences daily to arise, in relation both to 
the trade of this Kingdom, and the Commerce with foreign parts, 
through the uncertainty of jurisdiction in the trial of maritime 
causes, do ordain and be it ordained by the authority of Parlia- 
ment. That the Court of Admiralty shall have cognizance 
and jurisdiction against the ship or vessel, with the tackle, ap- 
parel and furniture thereof; in all causes which concern the 
repairing, victualling and furnishing provisions for the setting 
of such ships or vessels to sea; and in all cases of bottomry, 
and likewise in contracts made beyond the seas concerning 
shipping or navigation or damages happening thereon, or ari- 
sing at sea in any voyage; and likewise in all cases of charter 
parties or contracts for freight, bills of lading, mariners’ wages, 
or damages in goods laden on board ships, or other damages 
done by one ship or vessel to another, or by anchors, or want 
lying of buoys, except always that the said Court of Admiralty 
shall not hold pleas or admit actions upon any bills of exchange 
or accounts betwixt merchant and merchant or their factors. 


(@) Hall's Ad inwo. xxi. 
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§ 101. “And be it ordained, ‘That in all and every the mat- 
ters aforesaid, the said Admiralty Court shall and may proceed 
and take recognizances in due form, and hear, examine, and 
finally end, decree, sentence and determine the same according 
to the laws and customs of the sea, and put the same decrees 
and sentences in execution without any let, trouble or impeach- 
ment whatsoever, any law, statute or usage to the contrary 
heretofore made in any wise notwithstunding ; saving always 
and reserving to all and every person and persons, that shall 
find or think themselves aggrieved by any sentence definitive, 
or decree having the force of a definitive sentence, or importing 
a damage not to be repaired by the definitive sentence given or 
interposed in the Court of Admiralty, in all or any of the cases 
aforesaid, their right of appeal in such form as hath heretofore 
been used from such decrees or sentences in the said Court of 
Admiralty. 


§ 102. “Provided always, and be it further ordained by the 
authority aforesaid, that from henceforth there shall be three 
judges always appointed of the said court, to be nominated from 
time to time by both houses of Parliament or such as they shall 
appoint; and that every of the judges of the said court for the 
time being, that shall be present at the giving of any definite 
sentence in the said Court, shall at the same time, or before 
such sentence given openly in Court, deliver his reasons in law 
of such his sentence, or of his opinion concerning the same; 
and shall also openly in Court give answers and solutions (as 
far as he may) to such laws, customs or other matter as shall 
have been brought or alleged in Court, on that part against 
whom such sentence or opinion shall be given or declared res- 
pectively.” 

Provided also, That this Ordinance shall continue for three 
years and no longer. 

Passed, the 12th April 1648. 

Made perpetual by Ordinances of 2nd April, 1641. C.3.— 
1654. C. 21. and 1645. C. 10. 

Expired at the Restoration, anno 1660.(a) 


$ 103. Under this Ordinance the Admiralty was administered 


(2) Hall's Ad. intro. p. xziv. 
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till the Restoration by Dr. Godolphin, who had been one of the 
Judges of the Admiralty under Cromwell, and had written 
his View of the Admiral Jurisdiction, So great was his reputa- 
tion for integrity and knowledge, that at the Restoration he was 
made King’s Advocate, and he immediately published his work 
in which the actual jurisdiction of the Court is thus set forth.(a) 


§ 104. “ Within the cognizance of this jurisdiction are all af- 
fairs that peculiarly concern the Lord high Admiral, or any of 
his officers guatenus such; all matters immediately relating to 
the navies of the kingdome, the vessels of trade, and the owners 
thereof, as such ; all affairs relating to mariners, whether ship- 
officers or common mariners, their rights and privileges respect- 
ively ; their office and duty; their wages; their offences, whe- 
ther by wilfulness, casualty, ignorance, negligence, or insuffici- 
ency, with their punishments, Also all affairs of commanders 
at Sea, and their under-officers, with their respective duties, 
privileges, immunities, offences, and punishments, 


$ “105. In like manner all matters that concern owners and 
proprietors of ships, as such; and all Masters, Pilots, Steersmen, 
Boatswains, and other Ship-Officers ; all Ship-wrights, Fisher- 
men, Ferry-men, and the like; also all causes of seizures, and 
Cuptures made at Sea whether jure Belli Publici, or jure Belli 
Privati by way of Reprizals, or jure nullo by way of Piracy ; 
Also all Charter-parties, Cocquets, Bills of Lading, Sea-Com- 
missions, Letters of safe Conduct, Factories, Invoyces, Skippers 
Rolls, Inventories, and other Ship-papers ; Also all canses of 
Fraight, Mariners wages, Load-manage, Port-charges, Pilotage, 
Anchorage, and the like, 


$ “106. Also all causes of Maritime Contracts indeed, or as it 
were Contracts, whether upon or beyond the Seas; all causes 
of mony lent to Sea or upon the Sea, called Fenus Nauticum, 
Pecunia trajectitia, usura maritima, Bomarymony, the Gross 
Adventure, and the like; all causes of pawning, hypothecating, 
or pledging of the ship it self, or any part thercof, or her Lading, 
or other things at Sea; all causes of Jactus, or casting goods 
over board; and Contributions either for Redemption of Ship 


(4) Godolph. 43. 
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or Lading in case of seizure by Enemies or Pyrats, or in case 


of s damnified, or disburdening of ships, or other chances, 
with Average ; also all causes of spoil and depredations at Sea, 


Robberies and Pyracies ; also all causes of Naval Consort-shipe, 
whether in War or Peace ; Ensurance, Mandates, Procurations, 
Payments, Acceptilations, Discharges, Loans or Oppignorations, 
Emptions, Venditidhs, Conventions, taking or letting to Fraight, 
Exchanges, Partnership, Factoridge, Passage-money, and what- 
ever is of Maritime nature, either by way of Navigation upon 
the Sea, or of Negotiation at or beyond the Sea in the Way of 
Marine Trade and Commerce ; also the Nautical Right which 
Maritime persons have in ships, their Apparel, Tackle, Furni- 
ture, Lading, and all things pertaining to Navigation ; also all 
causes of Out-readers, or Out-riggers, Furnishers, Hirers, Fraight- 
ers, Owners, Part-owners of ships, as such ; also all causes of 
Priviledged ships, or Vessels in his Majesties Service or his Let- 
ters of safe Conduct; also all causes of shipwreck at Sea, 
Fiotson, Jetson, Lagon, Waiffs, Deodands, Treasure-Trove, 
Fishes-Royal; with the Lord Admiral’s shares, and the Finders 
respectively. 


§ 107. “ Also all causes touching Maritime offences or misde- 
meanours, such as cutting the Bouy-Rope or Cable, removal of 
an Anchor whereby any Vessel is moored, the breaking the 
Lord Admiral’s Arrests made either upon person, ship, or goods ; 
Breaking Arrests on ships for the King’s Service, being punish- 
able with Confiscation by the Ordinance made at Grimsby in 
the time of Rick. I. Mariners absenting themselves from the 
Kings Service after their being prest. Impleading upon a Ma- 
ritime Contract or in a Maritime Cause elsewhere then in the 
Admiralty, contrary to the Ordinance made at Hastings by 
Ed. 1. and contrary to the Laws and Customes of the Admiral- 
ty of England ; Forestalling of Corn, Fish, &c. on ship-board, 
regrating and exaction of water-officers; the appropriating the 
benefit of Salt-waters to private use exclusively to others with- 
out his Majesties Licence; Kiddles, Wears, Blind stakes, Water, 
mills, and the like, to the obstruction of Navigation in great 
Rivers ; False weights or measures on ship-board ; Concealing 
of goods found about the dead within the Admiral Jurisdiction, 
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or of Flotsons, Jetsons, Lagons, Waiffs, Deodands, Fishes Royal, 
or other things wherein the Kings Majesty or his Lord Admiral 
have interest ; Excessive wages claimed by Ship-wrights, Ma- 
Tiners, &c. Maintainers, Abettors, Receivers, Concealers or Com- 
forters of Pyrats; Transporting Prohibited goods without Li- 
cence; Draggers of Oysters and Muscles at unseasonable times, 
viz. between May-day, and Holy-rood-day ; Destroyers of the 
brood or young Fry of Fish; such as claim Wreck to the pre- 
jadice of the King or Lord Admiral; such as unduly claim 
privileges in a Port; Disturbers of the Admiral Officers in exe- 
cution of the Court-Decrees ; Water-Bayliffs and Searchers, not 
doing their duty ; Corruption in any of the Admiral-Court-Offt- 
cers; Importers of unwholesome Victuals to the peoples preju- 
dice; Fraighters of strangers Vessels contrary to the Law; 
‘Transporters of prisoners or other prohibited persons not having 
Letters of safe Conduct from the King or his Lord Admiral ; 
Casters of Ballasts into Ports or Harbours, to the prejudice there- 
of; Unskilful Pilots, whereby ship or man perish; Unlawful 
Nets, or other prohibited Engines for Fish ; Disobeying of Em- 
bargos, or going to Sea contrary to the Prince his command, or 
against the Law; Furnishing the ships of Enemies, or the 
Enemy with ships; All prejudice done to the Banks of Navi- 
gable Rivers, or to Docks, Wharffs, Keys, or any thing where- 
by Shipping may be endangered, Navigation obstructed, or 
Trade by Sea impeded; Also embezilments of ship-tackle or 
furniture ; all substractions of Mariners wages ; all defraudings 
of his Majesties Customes or other Duties at Sea; also all pre- 
judices, done to or by passengers a shipboard ; and all damages 
done by ope ship or Vesscl to another; also to go to Sea in 
tempestuous weather, to sail in devious places, or among Ene- 
mies, Pyrats, Rocks, or other dangerous places, being not ne- 
cessitated thereto ; all clandestine attempts by making privy 
Cork-holes in the Vessels, or otherwise, with intent to destroy 
or endanger the ship; also the shewing of false Lights by Night 
either on shore or in Fishing Vessels, or the like, on purpose to 
intice Sailers, to the hazard of their Vessels; all wilful or pur- 
posed entertaining of unskilful Masters, Pilots or Mariners, or 
sailing without a Pilot, or in Leaky and insufficient Vessels ; 
also the over-burdening the ship above her birth-mark, and all 
ill stowage of goods a shipboard ; also all Importation of Con- 
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trabanda goods, or Exportation of goods to prohibited Ports, or 
the places not designed ; together with very many other things 
relating either to the state or condition of persons Maritime, 
their rights, their duties, or their defaults.”(a) 


§ 108. This ordinance ceased to be in force at the Restoration, 
and the common law judges again prohibited the Admiralty. 
The merchants petitioned for a re-observance of the rules of 
1632; but neither their petitions, nor Judge Godolphin’s argu- 
ments and learning, were regarded ; and the civilians, tired of 
the struggle, appear to have preferred a peace, however disad- 
vantageous, to war, however justly it might be carried on. 
The violent opinions, first expressed by Lord Coke, and after- 
wards supported by others with more subserviency than reason, 
could not be resisted, and the Admiralty submitted, It is well 
remarked by Edwards—* Although so much of the ancient 
authority of the Admiralty Court has been rendered nugatory 
—in this nineteenth century that court may look back with 
pride and abserve how well it has survived the conflict—how 
the arguments which were put forth with force, by those learned 
civilians in the 16th and 17th centuries appear, at last, to be 
listened to; for now the rule of lotality, to which it was at- 
tempted to confine the jurisdiction of the Admiralty, has almost 
entirely given way to the more rational one of the subject 
matter to be adjudicated upon.” The wants of commerce, in 
this commercial age, have become too imperious to be disre- 
garded ; and even in England, in the stat. 3 and 4 Vic. c. 65, 
a great step has been taken towards restoring to the High Court 
of Admiralty those cases of admiralty and maritime jurisdiction 
of which the common law courts had deprived them.(5) 


$109. The commissions to the vice-admirals, issued from the 
Lord High Admiral, and to the vice-admiralty courts, issued from 
the High Court of Admiralty, during the next hundred years, 
while they furnish evidence of the extent of the jurisdiction of 
the courts to which they were issued, and also evidence of the 


(e) Godolph. Ad. Juris. 43:to 48. 
(b) Hall Ad. Intro. xi, 2 Brown Civ. and Ad. Law, 78. 
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jarisdiction of the High Court of Admiralty from which they is- 
sued, showing that, wherever prohibitions could not reach the 
Admiralty, there its ancient plenary and beneficial] jurisdiction 
was deputed and exercised, originally and on appeal, without 
restraint. 


$110. It cannot, therefore, rationally, be doubted by any one 
that has examined the subject, that the ancient jurisdiction of 
the English Admiralty was of a most extended and beneficial 
character, embracing all maritime causes of action. It is equally 
true, that by prohibitions, on most inconsistent and extraordi- 
nary grounds, “granted,” as Prynne says, “on sudden motions 
witbout solemn argument,” the exercise of that jurisdiction had 
been restrained within very narrow limits at the time our Con- 
stitution was formed. The mode and character of the opposi- 
tion to that jurisdiction, I have not gone into in detail. The 
curious inquirer will find all that he can desire on this subject 
in the great case of De Lovio v. Boit, 2 Gallison, 398, and the 
works and cases there quoted, and referred to and examined by 
Judge Story with an affluence of learning and a wisdom and 
acuteness of criticism which, in that early period in his judicial 
career, promised for him that fame which, afterwards, equalled 
his highest hopes, and shed a permanent lustre on the judicial 
history of the nation. 


CHAPTER VII. 


The English Admiralty at the time of the American 
Revolution. 


§ 111. It has been remarked, that our situation previous to the 
Revolution as British colonies, and the adoption of the English 
common law, as interpreted in the English books, did much to 
influence opinion in this country in favor of the narrow English 
tule of admiralty jurisdiction which prevailed at that time, and 
that that narrow platform of jurisdiction was only what was 
left after centuries of strife between the Courts of Common 
Law and the Court of Admiralty, which resulted in confining 
the Admiralty to the following very inconsiderable class of 
cases :— 

To enforce judgments of foreign Courts of Admiralty, where 
the person or the goods are within the reach of the court— 
Mariner’s Wages, where the contract is not under seal, and is 
made in the usual form—Bottomry, in certain cases and under 
many restrictions—Salvage, where the property was not cast on 
shore—Cases between part owners disputing about the employ- 
ment of the ship—Collisions and injuries to property or persons 
on the high seas—and droits of the admiralty. 

This was the whole of what was left of that large jurisdiction 
which it had before rightfully exercised for centuries, 

It is not easy to perceive any satisfactory reason why those 
few causes of action alone (having no peculiar odor of nation- 
ality) should be deemed of so much importance as to be with- 
drawn from the judicial power of the States, and made the 
subject of a constitutional grant to the National Government. 
Indeed it would seem more like puerile caprice than that ripe 
wisdom which we habitually look for in the fathers of the 
republic.(a) 


§ 112. The struggle between these courts originated in the 


(a) 5 Howard, 452, 3. 3 Black. Com. 106. 
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same spirit that attempted to break down the whole system of 
Equity—and none can deny that the courts of common Jaw man- 
ifested a great degree of jealousy and hostility, fostered by strong 
prejudice and a very imperfect knowledge of the subject. The 
English Admiralty bas always rightfully had jurisdiction over all 
maritime contracts, and the decisions of the courts of common law, 
prohibiting its exercise, are neither consistent in themselves nor 
reconcilable with principle. Had the common law courts had 
the power to issue writs of prohibition to the Chancellor, and 
had that high officer been any thing less than the highest judi- 
cial fanctionary, and the first subject in the realm—in those 
days when might was right, in courts as well as camps, and 
jalousy, and prejudice, and arrogance, to say nothing of the 
love of gain, influenced jndicial decisions of judges, the Court 
of Chancery would have met the fate of the Court of Admiralty, 
and have been stripped of the most useful portion of its juris- 
diction.{a) 


$113. The Court of King’s Bench has power to issue prohi- 
bitions, but it has no power to extend or diminish the jurisdiction 
ofthe Admiralty. ‘That jurisdiction is conferred by the King’s 
prerogative and royal commission, or by statute or immemorial 
usge, and not otherwise, and can be limited only in the same 
manner. If the King’s commission, or the proper exercise of 
the royal prerogative, or a statute, give the jurisdiction, the 
King's Bench cannot deprive the court of its jurisdiction—that 
is to say, of its right to take cognizance of causes—although by 
an improper exercise of irresponsible power, it can prevent the 
Admiralty from exercising the jurisdiction which properly 
belongs to it. The right of the Admiralty depends upon the con- 
struction of the grant of jurisdiction alone, no matter how often 
or for what causes, prohibitions may have been issued. The 
Court of King’s Bench has neither legislative nor executive 
powers, which enable it rightfully to dispense with the law, 
Whether the law be founded in parliamentary or prerogative 
legislation. 

If at the time of the American Revolution, and before the 


(a) 2 Gall. 348, 
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adoption of the Constitution of the United States, the King’s 
Bench had determined to carry out, to their legitimate extent, the 
rules under which the Admiralty jurisdiction had been so much 
restricted, then prohibitions must have issued in all cases of 
mariner’s wages—contracts under seal, (bottomry and respon- 
dentia bonds,)—contracts signed on shore, or within any county, 
including every port in the realm—the English Court of Admi- 
ralty would have been denied its entire jurisdiction. It will 
hardly be contended, that, in such cases, the English Court of 
King’s Bench would have annihilated all cases of admiralty 
and maritime jurisdiction throughout the world, so that the 
words used in the Constitution would have no force or signifi- 
cation whatever. That court surely has not now, nor could 
it have then had, any such power to affect the legislation and 
institutions of other nations. It had no such power in the days 
of Lord Coke. If it could not have abolished all cases of ad- 
miralty and maritime jurisdiction, how could it abolish any of 
them ?(a) 


(@) § 14, 28, 37. 7 Cranch, 116 


CHAPTER VIII. 


The Admiralty Jurisdiction of Scotland and Ireland. 


§ 114. The admiralty and maritime jurisdiction of the other por- 
tions of the Empire of Great Britain, and even of that island, by 
no means harmonized with this narrow jurisdiction of the High 
Court of Admiralty of the kingdom of England. In the king- 
dom of Scotland, and in the American Colonies, the Admiralty 
jurisdiction was of the most extensive and beneficial charac- 
ter.(a) 


$115. “It is true that in Scotland, before the creation of an Ad- 
miral, after the example of other nations, the Deans of the Gild 
were ordinarily judges in civil debates betwixt mariner and mer- 
chant, as the Water-Bailey betwixt mariner and mariner, like 
as the High Justice was judge in their criminals, Which ac- 
tions, all were (A. D. 1682,) falling forth betwixt the persons 
aforesaid, of due, appertain to the jurisdiction of the Admiral, 
and therefore his Judge Depute or Commissar, called Judge 
Admiral, and none other, should sit, cognosce, determine and 
minister justice in the aforesaid causes, As likewise upon all 
complaints, contracts, offences, pleas, charges, assecurations, 
debts, counts, charter parties, covenants, and all other writings 
concerning lading and unlading of ships, fraughts, (freights), 
hires, money lent upon casualties and hazard at sea, and all 
other businesses whatsoever amongst seafarers, done on sea, 
this side sea or beyond sea, not forgetting the cognition of writs 
and appeals from other judges, and the causes and actions of 
reprisals or letters of mark,” and also a most extended police 
and criminal jurisdiction.(b) 


The Scotch Admiralty Court has always had jurisdiction 


also in cases arising on Bills of Exchange and other mercantile 


(a, 2 Gal. Rep 468, 475. 
(}) The Collection of Sea Laws, a Scotch tract, in Malynes, chap. 2, 47, 48. 
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causes not maritime, and also jyrisdiction to arrest a debtor 
about to depart the country, and compel him to give security to 
pay the debt.(a) 


§ 116. The High Admiral is His Majesty’s Justice General up- 
on the Seas, and in all ports, harbors, creeks, and upon the na- 
vigable rivers below the first bridges and within the flood mark, 
he hath jurisdiction in all maritime and seafaring causes, foreign 
and domestic, whether civil or criminal within the realm. The 
jurisdiction of the Court of Admiralty is both civil and criminal. 
In civil matters, the Judge Admiral is judge in the first instance, 
in all maritime causes as in questions on charter parties, freights, 
salvages, wrecks, bottomries, policies of insurance, and all ques- 
tions relating to the lading and unlading of ships, or any act to 
be performed within the bounds of his jurisdiction. He has 
jurisdiction also in all actions for recovery of goods or their va- 
lue, where the goods have been sent by sea from one port to 
another. In criminal matters, he has the exclusive cognizance 
in the crimes of mutiny and piracy on ship board.(6) 


§ 117. There has also been in Ireland, from time immemorial, 
an Instance Court of Admiralty, and up to the year 1782, it also 
exercised the powers of a prize court. By the articles of Union, 
and by the act of 1782, its jurisdiction was confined to causes 
civil and maritime only.(c) 

I have not thought it necessary to inquire into the details of 
the actual jurisdiction of the Irish Admiralty, and give it this 
passing notice only, further to illustrate the remark which has 
been made before that, in the different portions of the British 
Empire, Admiralty jurisdiction was exercised in a widely dif- 
ferent extent, and that “ all admiralty and maritime cases” was 
mot necessarily confined to the small class permitted to the 
English Admiralty. 


(6) Boyd’s Proceedings of the Admiralty of Scotland, 67. Ibid. 69. 

(6) Danlap’s Prac. 35. Boyd's Proceedings, 4, 5,6. 2 Brown Civ. & Ad. 30. 
Bell's Dic. of the Laws of Scotland, 29—(words, Admiral and Court of Admiralty,) 
Erskine’s Lawe of Scotland, 32, 


(c) 2 Brown Civ. & Ad. 32. 


CHAPTER IX. 


The Admiralty and Maritime Jurisdiction of the British 


Colanies. 


§ 118. At the time of the American Revolution, in addition to 
the admiralty and maritime tribunals of England and Scotland, 
there existed the Admiralty Courts of the British Colonies. 

Under the British Constitution, the Statutes of the Imperial 
Parliament do not bind the colonies, unless they are expressly 
named, while the King’s commissions runs through his whole 
dominions. It is under the King’s commissions, that the colo- 
nial Vice-Admiralty Courts were created, and their jurisdiction 
remained as it had been originally granted. Those commissions 
were issued from the High Court of Admiralty, and thus fur- 
nished, at their respective dates, evidence not only of the juris- 
diction of the Colonial Courts to which they were issued, but 
also of the High Court of Admiralty at home, from which they 
emanated. They issued from time to time to the Governors, 
Vice-Admirals, and Judges of Vice-Admiralty in the colonies. 
They are of four kinds. 1st. The commission to the Gover- 
nor as Governor, which issued from the office of the Secretary 
of State. 2nd. The commission to the Governor as Vice-Admi- 
ral, which issued from the High Court of Admiralty. 3rd. The 
general commission to the Governor, and all the principal offi- 
cers of state, under the act for the more effectual suppression of 
piracy, which issued from the office of the Secretary of State, 
4th. The commission to the Judges of the Vice-Admiralty Court, 
which issued from the High Court of Admiralty.(a) 


§ 119. Many of these commissions may be found in the offices 
of the various Secretaries of State of the States ; but as they are 
not easily accessible, I shall insert one of each at full length, 
although some portion of their contents has no particular rela- 


(a) 2 Gell 470. 5 How. 461. 
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tion to the matter of the admiralty jurisdiction. They are in- 
serted without regard to chronological order, because from the 
imperfection of the records in the State of New York, they 
are not preserved in that order. The commission of the Gov- 
emor gave him power to create courts of admiralty according 
to the commissions which he should receive from the High 
Court of Admiralty at home.(a)e 


$ 120. A large portion of the commission of the governor, as the 
political head of the colony, has no further relation to this ques- 
tion than as showing how completely the organization and power 
of the courts was kept within the control of mere prerogative re- 
gulation. That portion of it will not be inserted here. The 
clauses giving the power to create courts are inserted, to show 
as well that the common Jaw and admiralty jurisdiction were 
created in the same manner, as that the admiralty jurisdiction 
was granted in very general terms. 


Commission of the Governor. 


§ 121. “Willliam the Third, by the grace of God, of England, 
Scotland, France and Ireland, King, defender of the faith, &c. 
To our right trusty and well beloved Edward Hide, Esq., com- 
monly called Lord Cornbury, greeting. * ° * And we do 
by these presents, give and grant unto you full power and 
authority, with the advice and consent of our said council, to 
erect, constitute and establish such and so many courts of judi- 
cature and public justice, within our said province and the ter- 
ritories under your government, as you and they shall think fit 
and necessary for the hearing and determining of all causes, as 
well criminal as civil, according to law and equity, and for 
awarding of execution thereupon, with all reasonable and ne- 
cessary powers, authorities, fees and privileges belonging unto 
them, as also to appoint and commissionate fit persons, in the 
several parts of your government, to administer the oaths ap- 
pointed by act of parliament, to be taken instead of the oaths of 
allegiance and supremacy and the test, unto such as shall be 
obliged to take the same, and likewise to require them to sub- 


(a) 5 Hew. 454. 
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scribe the forementioned association. And we do hereby autho- 
rize and empower vou to constitute and appoint judges and 
justices of the peace and other necessary officers and ministers 
in our said province, for the better administration of justice and 
putting the laws in execution, and to administer or cause to be 
administered such oath or oaths as are usually given for the 
due execution and performance of offices and places, and for 
the clearing of truth in judicial causes.” 
. e * * * 
§ 122. “ And we do hereby give und grant unto you, the said 
Lord Cornbury, full power and authority to erect one or more 
Court or Courts Admiral within our said province and territories, 
for the hearing and determining of all marine and other causes 
and matters proper therein to be heard, with all reasonable and 
necessary powers and authorities, fees and privileges, as also to 
exercise all powers belonging to the place and office of Vice- 
Admiral of and in all the seas and coasts within your govern- 
ment, according to such commission, authorities and instructions 
as you shall receive from ourself, under the seal of our admi- 
ralty, or from our High Admiral, or commissioners for executing 
the office of High Admiral of our foreign plantations for the 
time being.” 


$ 123. The commission to the Governor as Vice-Admiral was 
very full, granting, in language so clear that it cannot be mis- 
understood, an admiralty jurisdiction as wide and beneficial as 
the most zealous supporters of the English Admiralty ever 
claimed for it. 

The commission to Lord Cormbury as Vice-Admiral was as 
follows. The original commission is in Latin, and I have 
availed myself of the English translation of similar commissions 
given by Stokes and Du Ponceau.(2) 


Commission of the Vice-Admiral. 


§ 124. “Letters patent granted to the very noble and honor- 
able, Edward, Lord Cornbury, Governor of the provinces and 
colonies of New York, Connecticut, and East and West New 


(e) Danlap's Ad. Prac. 35. Stokes’ View of the Colonies, 166. Da Ponceau, 158. 
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Jersey, in America, and of the same Commander in Chief, for 
the time being, for the office of Vice-Admiral in the said pro- 
vinces and colonies of New York, Connecticut, and East and 
West New Jersey. 


“ William the Third, by the grace of God, of England, Scot- 
land, France and Ireland, King, and Defender of the Faith, 
to our well beloved, and liege Edward, Lord Cornbury, our 
Governor of our provinces and colonies of New York, Connecti- 
cut, and East and West New Jersey, in America, and Comman- 
der in Chief of the said provinces and colonies for the time being, 
greeting.: 


§ 125. “ We confiding very much in your fidelity, care, and cir- 
eumspection in this behalf, do, by these presents, which are to 
continue during our pleasure only, constitute and depute you 
the said A. B. Esq., our Captain General and Governor in Chief 
aforesaid, our Vice-Admiral, commissary, and deputy in the office 
of Vice-Admiralty in our provinces and colonies, aforesaid, 
and the territories depending thereon in America, and in the 
maritime parts of the same and thereto adjoining whatsoever ; 
with power of taking and receiving all and every the fees, pro- 
fits, advantages, emoluments, commodities, and appurtenances 
whatsoever due, and belonging to the said office of Vice-Admiral, 
commissary, and deputy in our provinces and colonies, and 
the territories depending thereon, and maritime parts of the same 
and edjoining to them whatsoever, according to the ordinances 
and statutes of our High Court of Admiralty in England. 


$126. “And we do hereby remit and grant unto you, the 
aforesaid A. B., our power and authority in and throughout our 
provinces and colonies, aforementioned, and the territories de- 
pending thereon, and maritime parts whatsoever of the same 
and thereto adjacent, and also throughout all and every the sea 
shores, public streams, ports, fresh water rivers, creeks, and 
arms, as well of the sea as of the rivers and coasts whatsoever 
of our said provinces and colonies, and the territories depending 
thereon, and maritime parts whatsoever of the same and thereto 
adjacent, as well within liberties and franchises as without. 
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“To take cognizance of, and proceed in, all civil and ma- 
ritime causes, and in complaints, contracts, offences, or suspected 
offences, crimes, pleas, debts, exchanges, accounts, charter-parties, 
agreements, suits, trespasses, injuries, extortions, and demands, 
and business civil and maritime whatsoever, commenced or to be 
commenced between merchants, or between owners and propri- 
etors of ships and other vessels, and merchants or others whom- 
soever, with such owners and proprietors of ships and all other 
vessels whatsoever, employed or used within the maritime juris- 
diction of our vice-admiralty of our said provinces and colonies, 
and the territories depending thereon, or between any other per- 
sons whomscever, had, made, begun, or contracted for any mat- 
ter, thing, cause, or business whatsoever, done or to be done 
within our maritime jurisdiction aforesaid, together with all and 
singular their incidents, emergencies, dependencies, annexed or 
connexed causes whatsoever or howsoever, and such causes, 
complaints, contracts, and other the premises above said, or any 
of them, which may happen to arise, be contracted, had or done, 
to hear and determine according to the rights, statutes, laws, or- 
dinances, and customs anciently observed. 


§ 127. “And moreover, in all and singular complaints, con- 
tracts, agreements, causes, and businesses civil and maritime, to 
be performed beyond the sea, or contracted there, howsoever 
arising or happening: and also in all and singular other causes 
and matters, which in any manner whatsoever touch or any 
way concern, or anciently have and do, or ought to belong unto 
the maritime jurisdiction of our aforesaid Vice-Admiralty in our 
said provinces and colonies, and the territories depending there- 
on, and maritime parts thereof, and to the same adjoining what- 
soever ; and generally, in all and singular all other causes, suits, 
crimes, offences, excesses, injuries, complaints, misdemeanors, 
or suspected misdemeanors, trespasses, regrating, forestalling, 
and maritime businesses whatsoever, throughout the places 
aforesaid, within the maritime jurisdiction of our Vice-Admiralty 
of our provitices and colonies aforesaid, and the territories de- 
pending thereon by sea or water, on the banks or shores of the 
same howsoever done, committed, perpretrated, or happening. 


$128. “ And also to inquire by the oaths of honest and lawful 
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men of our said provinces and colonies, and the territories de- 
pending thereon, and maritime parts of the same and adjoining 
to them whatsoever, dwelling both within liberties and fran- 
chises and without, as well of all and singular such matters 
and things, which of right, and by the statutes, laws, ordinances, 
and the customs anciently observed were wont and ought to be 
inquired after, as of wreck of the sea, and of all and singular 
the goods and chattels of whatsoever traitors, pirates, manslay- 
ers, and felons, howsoever offending within the maritime juris- 
diction of our Vice-Admiralty of our povinces and colonies afore- 
mentioned, and the territories depending thereon, and of the 
goods, chattels, and debts of all and singular their maintainers, 
accessaries, councillors, abettors, or assistants whomsoever. 

“And also of the goods, debts, and chattels of whatso- 
ever person or persons, felons of themselves, by what means, or 
howsoever coming to their death within our aforesaid maritime 
jurisdiction, wheresoever any such goods, debts, and chattels, or 
any part thereof, by sea, water, or land in our said provinces 
and colonies, and the territories depending thereon, and mari- 
time parts of the same and thereto adjacent whatsoever, as well 
within liberties and franchises as without, have been or shall 
be found forfeited, or to be forfeited, or in being. 


§ 129 “And moreover, as well of the goods, debts, and chat- 
tels, of whatsoever other traitors, felons, and manslayers where- 
soever offending, and of the goods, debts, and chattels of their 
Maintainers, accessaries, counsellors, abettors, or assistants, as 
of the goods, debts, or chattels of all fugitives, persons convicted, 
attainted, condemned, outlawed, or howsoever put or to be put 
in exigent for treason, felony, manslaughter, or murder, or any 
other offence or crime whatsoever; and also concerning goods 
waived, flotson, jetson, lagon, shares and treasure found or to be 
found ; deodands, and of the goods of all others whatsoever 
taken or to be taken, as derelict, or by chance found, or howso- 
ever due or to be due; and of all other casualties, as well in, 
upon, or by the sea and shores, creeks or coasts of the sea, or 
maritime parts, as in, upon, or by all fresh waters, ports, public 
streams, rivers, or creeks, or places overflown whatsoever, with- 
in the ebbing and flowing of the sea or high water, or upon the 
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shores and banks of any of the same within our maritime juris- 
diction aforesaid, howsoever, whensoever, or by what means 
soever arising, happening or proceeding, or wheresoever such 
goods, debts, and chattels, or other the premises, or any parcel 
thereof may or shall happen to be met with, or found within 
our maritime jurisdiction aforesaid. 

“And also concerning anchorage, lastage, and ballast of 
ships, and of fishes royal, namely sturgeons, whales, porpoi- 
ses, dolphins, kiggs, and grampusses, and general of all other 
fishes whatsoever, which are of a great or very large bulk or 
fatness, anciently by right or custom, or any way appertaining 
or belonging to us. . 


§ 130. “And to ask, require, levy, take, collect, receive, and 
obtain for the use of us, and to the office of our High Admiral 
of Great Britain aforesaid for the time being, to keep and pre- 
serve the said wreck of the sea, and the goods, debts, and chat- 
tels of all and singular other the premises. 

“ Together with all and all manner of fines, mulcts, is- 
sues, forfeitures, amerciaments, ransoms, and recognizances, 
whatsoever forfeited or to be forfeited, and pecuniary pun- 
ishments for trespasses, crimes, injuries, extortions. contempts, 
and other misdemeanors whatsoever, howsoever imposed or 
inflicted, or to be imposed or inflicted for any matter, cause, 
or thing whatsoever in our said provinces and colonies, and 
the territories depending thereon, and maritime parts of the 
same and thereto adjoining, in any Court of our Admiralty 
there held or to be held, presented or to be presented, as- 
sessed, brought, forfeited, or adjudged; and also all amer- 
ciaments, issues, fines, perquisites, mulcts, and pecuniary pun- 
ishments whatsoever, and forfeitures of all manner of recogni- 
zances, before you or your lieutenant, deputy or deputies in our 
said provinces and colonies, and the territories depending there- 
on, and maritime parts of the same and thereto adjacent whatso- 
ever, happening or imposed, or to be imposed or inflicted, or by 
any means assessed, presented, forfeited, or adjudged, or how- 
soever by reason of the premises, due or to be due in that behalf 
to ns, or to our heirs and successors. 


$131. “ And further to take all manner of recognizances, cau- 
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tions, obligations, and stipulations, as well to our use as at the 
instance of ony parties, for agreements or debts, or other causes 
’ whatsoever, and to put the same into execution, and to cause 
and command them to be executed; and also to arrest, and 
cause and command to be arrested, according to the civil and 
maritime laws, and ancient customs of our said court, all ships, 
persons, things, goods, wares and merchandizes, for the pre- 
mises and every of them, and for other causes whatsoever con- 
cerning the same, wheresoever they shal] be met with, or found 
throughout our said provinces and colonies, and the territories 
depending thereon, and maritime parts thereof and thereto ad- 
joining, as well within liberties and franchises as without; and 
likewise for all other agreements, causes or debts, howsoever 
contracted or arising, so that the goods or persons may be found 
within our jurisdiction aforesaid. 


§ 132. “And to hear, examine, discuss, and finally determine 
the same, with their emergencies, dependencies, incidents, an- 
nexed and connexed causes and businesses whatsoever ; together 
with all other causes, civil and maritime, and complaints, con- 
tracts, and all and every the respective premises whatsoever 
above expressed, according to the laws and customs aforesaid, 
and by all other lawful usage, means and methods, according 
to the best of your skill and knowledge. 

“And to compel all manner of persons in that behalf, as 
the case shall require, to appear and to answer, with power of 
using any temporal correction, and of inflicting any other pen- 
alty or mulct, according to the laws and customs aforesaid. 

“ And to do and administer justice, according to the right order 
and cause of law, summarily and plainly, looking only into 
the truth of the facts. 


$133. “ And to fine, correct, punish, chastise, reform, and to 
imprison, and cause and command to be imprisoned in any 
gaols, being within our provinces and colonies, aforesaid, and 
the territories depending thereon, the parties guilty, and the 
contemners of the law and jurisdiction of our Admiralty afore- 
said, and violators, usurpers, delinquents and contumacious 
absenters, masters of ships, mariners, rowers, fishermen, ship- 
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wrights, and other workmen and artificers whatsoever exercis- 
ing any kind of maritime affairs, according to the rights, 
statutes, laws and ordinances, and customs anciently observed ; 
and to deliver and absolutely discharge, and cause and com- 
mand to be discharged, whatsoever persons imprisoned in such 
cases, who are to be delivered. 


§ 134. “And to preserve, or cause to be preserved, the public 
streams, ports, rivers, fresh waters and creeks whatsoever with- 
in our maritime jurisdiction aforesaid, in what place soever they 
be in our provinces and colonies aforesaid, and the territories 
depending thereon, and maritime parts of the same and thereto 
adjacent whatsoever, as well for the preservation of our navy 
‘royal, and of the fleets and vessels of our kingdom and domin- 
ions aforesaid, as of whatsoever fishes increasing in "the rivers 
and places aforesaid. 

“ And also to keep, and cause to be executed and kept, in 
our said provinces and colonies, and the territories depending 
thereon, and maritime parts thereof and thereto adjacent what- 
soever, the rights, statutes, laws, ordinances and customs 
anciently observed. 

“And to do, exercise, expedite, and execute all and sin- 
gular other things in the premises, and every of them, as they 
by right, and according to the laws and statutes, ordinances and 
customs aforesaid should be done. 


$ 135. “ And moreover to reform nets too close, and other un- 
lawful engines or instruments wheresoever for the catching of 
fishes whatsoever, by sea or public streams, ports, rivers, fresh 
waters or creeks whatsoever, throughout our provinces and colo- 
nies aforesaid, and the territories depending thereon, and maritime 
parts of the same and thereto adjacent, used or exercised, with- 
in our maritime jurisdiction aforesaid wheresoever. 

“And to punish and correct the exercisers and occupiers 
thereof, according to the statutes, laws, ordinances and customs 
aforesaid. 


$136. “ And to pronounce, promulge and interpose all manner 
of sentences and decrees, and to put the same in execution ; 
10 
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with cognizance and jurisdiction of whatsoever other causes, 
civil and maritime, which relate to the sea, or which any man- 
ner of ways respect or concern the sea, or passage over the 
game, or naval or maritime voyages, or our said maritime juris- 
diction, or the places or limits of our said Admiralty and 
cognizance aforementioned, and all other things done or to be 
done. 

“ With power also to proceed in the same, according to the 
statutes, laws, ordinances and customs aforesaid, anciently 
used, as well of mere office mixed or promoted, as at the in- 
stance of any party, as the case shall require and seem con- 
venient. 


§ 137. “ And likewise with cognizance and decision of wrecke 
of the seapand of the death, drowning, and view of dead bodies 
of all persons howsoever killed or drowned, or murdered, or 
which shall happen to be killed, drowned, or murdered, or by 
any other means come to their death, in the sea, or public 
streams, ports, fresh waters, or creeks whatsoever, within the 
flowing of the sea and high water mark, throughout our afore- 
said provinces and colonies, and the territories depending there- 
on, and maritime parts of the same, and thereto adjacent, or 
elsewhere within our maritime jurisdiction aforesaid. 

“Together with the cognizance of Mayhem in the afore- 
said places, within our maritime jurisdiction aforesaid, and flow- 
ing of the sea and water there happening; with power also of 
punishing all delinquents in that kind, according to the exigen- 
cies of the law and customs aforesaid. 

“ And to do, exercise, expedite, and execute all and sin- 
gular other things, which in and about the premises only shall 
be necessary or thought meet, according to the rights, statutes, 
laws, ordinances and customs aforesaid. 


§ 138. “ With power of deputing and surrogating in your place 
for the premises, one or more deputy, or deputies, as often as 
you shall think fit; and also with power from time to time of 
naming, appointing, ordaining, assigning, making, and conasti- 
tuting whatsoever other necessary, fit, and convenient officers 
and ministers under you, for the said office, and execution there- 
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of in our said provinces and colonies, and the territories de- 
pending thereon, and maritime parts of the same, and thereto 
adjacent whatsoever. 


§ 139. “ Saving always the right of our High Court of Admi- 
ralty of England, and also of the Judge and Register of the said 
Court, from whom or either of them, it is not our intention in 
any thing to derogate by these presents; and saving to every 
one who shall be wronged or grieved by any definitive sentence 
or interlocutory decree, which shall be given in the Vice-Admi- 
ralty Court of our provinces and colonies aforesaid, and the ter- 
ritories depending thereon, the right of appealing to our afore- 
said High Court of Admiralty of England, 


§ 140. “Provided nevertheless, and under this express con- 
dition, that if you, the aforesaid A. B. our Captain General and 
Governer in Chief, shall not yearly, to wit, at the end of every 
year, between the feast of Saint Michael the Archangel and All 
Saints duly certify, and cause to be effectually certified (if you 
shall be thereunto required) to us, and our Lieutenant Official, 
Principals, and Commissary-General and Special, and Judge 
and President of the High Court of our Admiralty of England 
aforesaid, all that which from time to time, by virtue of these 
presents, you shall do and execute, collect, or receive in the 
premises, or any of them, together with your full and faithful 
account thereupon, to be made in an authentic form, and sealed 
with the Seal of our Office, remaining in your custody, that 
from thence, and after default therein, these our Letters Patent 
of the Office of Vice-Admiralty aforesaid, as above granted, 
shall be null and void, and of no force or effect. 


$141. “Further we do, in our name, command all and sin- 
gular our Governors, Justices, Mayors, Sheriffs, Captains, Mar- 
shals, Bailiffs, Keepers of all our Gaols and Prisons, Constables, 
and all other our Officers and faithful liege subjects whatsoever, 
and every of them, as well within liberties, and franchises as 
without, that in and about the execution of the premises, and 
every of them, they‘be aiding, favouring, assisting, submissive, 
and yield obedience, in all things as is fitting to you, the afore- 
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said A.B. our Captain-General and Governor in Chief of our 
provinces and colonies aforesaid, and to your Deputy whomso- 
ever, and to all other Officers by you appointed, and to be ap- 
pointed, of our said Vice Admiralty aforesaid, and the territories 
depending thereon, and maritime parts of the same, and thereto 
adjoining, under pain of the law, and the peril which will fall 
thereon. 
“Given at London, in the High Court of our Admiralty, 
of England aforesaid, under the Great Seal there- 
of, this 3d day of October, 1701.” 


§ 142. There was, next, the commission or letters patent to 
the Governor and principal officers, under the act of 11th and 
12th Wm. III., for the more effectual suppression of piracy.(a) 
This authorized the creating or assembling, whenever occasion 
might require, Admiralty Courts for the trial of piracies, felo- 
nies, and robberies committed on the sea, or within any harbor, 
river, creek or place, where the Admiral had power, authority, 
and jurisdiction, according to the civil law and the course of the 
Admiralty. The commission to Governor Bellamont was as 
follows : 


General Admiralty Commission. 

§ 143. “ William the Third, by the grace of God of England, 
Scotland, France, and Ireland, King, Defender of the Faith, 
&c., To our Right trusty and right well beloved cousin Richard, 
Earle of Bellamont, our Capt. Genl. and Govr. in Chief of our 
province of New York, and Territories depending thereon, in 
America ; and to the Governor or Commander in Chief of 
the said province of New York for the time being: To our 
Trusty and well beloved John Nanfan, Esquire, our Lieut. 
Govr. of the said province of New Yorke, and to our Lieut. 
Govr. of the said province for the time being: ‘To our Trusty 
and well beloved, the Govr. of our Collony of Connecticut for 
the time being: . To our Vice Admirall or Vice Admiralls of 
our Province of New Yorke, East and West New Jersey, and 
Connecticut, now and for the time being: To our Trusty and 


(e) 6 Evan's Stat. 126. Stokes’ Colonies, 231, 4. 
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well beloved Stephen Cortiand, Wm. Smith, Peter Schuyler, 
John Young, James Graham, Abraham DePeyster, Robt. Liv- 
ingston, Sam’l. Staats, John Carbell, and Robert Walters, Esqs., 
members of our council in the said province of New Yorke, 
daring their continuance in our said council, and to the mem- 
bers of our council in the said Island for the time being: ‘To 
our Chief Justice of our province of New York, now and for 
the time being: To our Judge or Judges of the Vice Admiralty 
in the said province of New Yorke, East and West New 
Jersey and Connecticut, now and for the time being: To our 
trusty and well beloved, the Captains and Commanders of our 
shipe of Warr within the Admiralty Jurisdiction of the said 
provinces of New York, East and West New Jersey, and Con- 
necticut, now and for the time being: To our Trusty and well 
beloved, our Secretary of the said province of New York, now 
and for the time being: To our Trusty and well beloved 
Thomas Weaver, Esquire, Receiver of our Revenue of our said 
province of New Yorke, and to the receiver of our revenue in 
the said province for the time being: To our Trusty and well 
beloved Patrick Mayne and Edward Randolph, Esqrs., Sur- 
veyors Genl. of our Customs in America, and to the Surveyors 
Genl. of our Customs in America for the time being: To our 
Trusty and well beloved, the Collectors of our plantation duties 
in the said provinces of New York, East and West New Jersey, 
and Connecticut, appointed in pursuance of an act made in the 
Twenty-fifth year of the reign of our Royal Uncle, King 
Charles the Second, for the better securing the plantation trade, 
now and for the time being: and to our trusty and well beloved 
George Larbin, Esquire, Greeting : 


$ 144. “ Whereas, by an act passed last session of parliament, 
entitled an act for the more effectual suppressing of pyracy, it 
ig, amongst other things, enacted, that all piracies, fellonies and 
roberies, committed in or upon the sea, or in any haven, river, 
creek, or place where the Admiral or Admiralls have power, 
authority or jurisdiction, may be examined, enquired of, tryed, 
heard, and determined and adjudged, according to the directions 
of the said act, in any place at sea, or upon the land, in any of 
our Islands, plantations, Colonies, Dominions, forts or factories, 
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to be appointed for that purpose by our Commission or Com- 
missions, under the great seal of England, or the seal of the 
Admiralty of England, directed to all or any of the Admirals, 
Vice Admirals, Rear Admirals, Judges of Vice Admirals, or 
Commanders of any of our Ships of War ; and also to all or any 
sueh person or persons, officer or officers, by name, or for the 
time being, as we should think fit to appoint, which said Com- 
missioners shall have fuli power, jointly or severally, by war- 
rant under the hand and seal of them, or any of them, to 
commit to safe custody any person or persons against whom 
Information of pyracy, Robery, or felony upon the sea, shall be 
given upon oath; and to call and assemble a Court of Admiralty 
on Ship board, or upon the land, when, and as often as occasion 
shall require, which Court shall consist of seven persons, at 
least, And it is further enacted, that if so many of the persons 
aforesaid cannot conveniently be assembled, any three of the 
aforesaid persons, whereof the President or Chief of some En- 
glish factory, or the Govr., Lieut. Govr., or member of our 
Council, in any of the plantations or colonies aforesaid, or Com- 
manders of some of our Ships, is always to be one, shall have 
full power and authority, by virtue of the said act, to call and 
assemble any other persons on Ship board, or upon the land, te 
make up the number of seven. And it is provided, that no 
persons but such as are known merchants, factors, or planters, 
or such as the Captains, Lieuts., or warrant officers, in any of 
our Ships war, or Captains, Masters or Mates, of some English 
Ship, shall be capable of being so called, and sitting and voting 
in the said Court.(a) 


§ 145. “And it is further enacted, that such persons, called 
and assembled as aforesaid, shali have fult power and authority, 
according to the course of the Admiralty, to issue warrants for 
bringing any persons accused of pyracy or Robery before them, 
to be tryed, heard, and adjudged, and to summon witnesses, 
and to take informations and Examinations of witnesses upon 
their oath, and to do all things necessary for the hearing and 
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final determination of any case of pyracy, robery and felony, 
and to give Sentence and Judgment of death, and to award 
execution of the offenders convicted and attainted as aforesaid, 
according to the will, acts, and the methods and rules of the 
Admiralty ; and that all and every person and persons so con- 
victed and attainted of pyracy and robery, shall have and suffer 
such losses of lands, goods, and chattels, as if they had been 
attainted and convicted of any pyracies, felonies and roberies, 
according to a statute made in the 28th year of the reign of 
King Henry the Eighth, for tryalls of pyracies or Roberies upon 
the high sea. 


§ 146. “Now Know Ye, that we, in pursuance of the said act 
of our special grace, certain knowledge and mere motion, have 
made, constituted and appointed, and by these presents do make, 
constitute and appoint you, the said Richard, Earl of Bellamont, 
and the Govr. or Commander in Chief of the said province of 
New York for the time being; John Nanfan, and the Lieut. 
Govr. of the said province for the time being; the Govr. of our 
Collony of Connecticut for the time being; the Vice Admiral 
or Vice Admirals of our said province of New Yorke, East and 
West New Jersey, and Connecticut, for the time now, and for 
the time being ; Stephen Cortland, William Smith, Peter Schuy- 
jer, John Young, James Graham, A. Depyster, Robert Living- 
ston, Sami. Staats, John Carbill, and Robert Walters, members 
of our Council in the said province of New Yorke, during their 
continuance in the said Council, and the members of our Coun- 
cil in the said province for the time being ; our Chief Justice in 
our said province of New York for the time being; our Judge 
or Judges of the Vice Admiralty in the said provinces of New 
Yorke, East and West New Jersey and Connecticut, now and 
for the time being ; the Capt. and Commander of our Ships of 
War within the Admiralty Jurisdiction of the said provinces of 
New Yorke, East and West New Jerseys and Connecticut, now 
and for the time being; the Secretary of the said province of 
New Yorke, now and for the time being ; Thomas Weaver, 
and the receiver of our revenue of the province of New York 
for the time being; Patrick Mayne and Edward Randolph, and 
the Surveyor General of our Customs in America for the time 
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being ; our Collectors of our plantation duties in the said pro- 
vinces of New York, and East and West New Jerseys and 
Connecticut, for the time being, and George Larbin, to be our 
Commissioners at the said several provinces of New York, East 
and West New Jersey, and Connecticut, for the examining, 
enquiring of, trying, hearing, and determining and adjudging, 
according to the directions of the said act, in any place at sea, 
or upon the land, at the said provinces of New York, East and 
West New Jerseys, and Connecticut, all pyracies, fellonies, and 
roberies, committed, or which shall be committed, in or upon 
the sea, or within any haven, river, creek, or place where thé 
Admiral or Admirals have power, authority, or jurisdiction. 
And you, the said Richard, Earl of Bellamont, and the Govr. 
or Commander in Chief of the said province of New York for 
the time being; John Nanfan, and the Lieut. Govr. or Com- 
mander in Chief of the said province for the time being; the 
Govr. of our Collony of Connecticut for the time being; the 
Vice Admiral or Vice Admirals of our said provinces of New 
Yorke, East and West New Jersey, and Connecticut, now, and 
for the time being; Stephen Cortland, William Smith, Peter 
Schuyler, John Young, James Graham, Abraham Depyster, 
Robt. Livingston, Samuel Staats, John Carbill, and Robert 
Walters, members of our Council in the said province, during 
their continuance in the said Council, and the members of our 
said Council in the said province for the time being; our Chief 
Justice in our said province of New York for the time being ; 
our Judge or Judges of the Vice Admiralty in the said provinces 
of New York, East and West New Jersey and Connecticut, 
now and for the time being; the Captains and Commanders of 
our Shipps of War within the Admiralty Jurisdiction of the 
said provinces of New York, East and West New Jerseys and 
Connecticut, now and for the time being; the Secretary of the 
said province of New Yorke, now and for the time basing; 
Thomas Weaver, and the receiver of our revenue of our said 
province of New York for the time being ; Patrick Mayne and 
Edward Randolph, and the Surveyors Gent. of our Customes 
in America ; our Collectors of our plantation duties in the said 
provinces of New Yorke, East and West New Jersey and Con- 
necticut, for the time being ; George Larbin, our Commissioners 
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at the said provinces of New York, East and West New Jersey 
and Connecticut, for the purposes herein above mentioned ; we 
do make, ordain and constitute, by these presents : 


§ 147. “Hereby giving and granting unto you, our seid Commis- 
sioners, jointly or severally, or any one of you, by warrant under 
the hand and seal of you, or any one of you, full power and au- 
thority to committ to safe custody any person or persons against 
whom Information of pyracy, robery, or felony upon the sea, 
shall be given upon oath, which oath you, or any one of you, 
shall have full power, and are hereby required to administer to 
all, and assemble a Court of Admiralty on Ship board, or upon 
the land, when, and as often as occasion shall require, (which 
Court, our will and pleasure is,) shali consist of seven persons 
at the least, and if s0 many of you, our said Commissioners, 
cannot conveniently be assembled, any three or more of you, 
whereof you, the said Richard, Earl of Bellamont, or the Govr. 
or Commander in Chief of New Yorke, East and West New 
Jersey, or Connecticut, or either of the said places for the time 
being, always to be one, shall have full power and authority, 
by virtue of the said act and of these persons, to call and as- 
semble any other persons on ship board, or upon the land, to 
make up the number of seven ; provided, that no persons but 
such as are known merchants, factors, or persons, or such as are 
Captains, Lieutenants, or warrant officers in any of our ships 
of war, Captains, Masters or Mates, of some English Ships, 
shall be capable of being so called, sitting and voting in the 
said court. 


e 

$ 148. “And our further will and pleasure is, and we do 
hereby expressly declare and command, that such persons, 
called and assembled as aforesaid, shall have full power and 
authority, according to the course of the Admiralty, to issue 
warrants for bringing any persons accused of pyracy or robery 
before them, to be tried, heard, and adjudged, and to summon 
witnesses, and to take informations and examinations of wit- 
upon their oath, and to do all things necessary for the 
hearing and final determination of any case of pyracy, robery, 
or felony upon the sea, and to give sentence and judgment of 

li 
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death, and to award execution of the offenders, convicted and 
attainted as aforesaid, according to the civil laws and the 
methods and rules of the Admiralty; and that all and every 
pergzon or persons so convicted or attainted of pyracies and 
robery, shall have and suffer such losses of lands, goods, and 
chattels, as if they had been attainted and convicted of any 
pyracies, felonies and roberies, according to the aforementioned 
statute made in the reign of King Henry the Eighth. 


§ 149. “ And our express will and pleasure is, and we do 
hereby direct and command, that so soon as any Court shall be 
assembled as aforesaid, either on ship board, or upon the land, 
this our commission shall first be openly read, and the said 
Court, then and there, shall be solemnly called and proclaimed, 
and then you, the said Richard, Earl of Bellamont, or the Govr. 
or Commander in Chief of New Yorke, East and West New 
Jersey or Connecticut, or either of the said places for the time 
being—shall, in the first place, publicly in open Court, take the 
oath appointed in the said act ; and you, the said Richard, Earl 
of Bellamont, or the Govr. or Commander in Chief of New 
Yorke, East and West New Jersey or Connecticut, or either of 
the said places for the time being, having taken the oath in 
manner and form aforesaid, shall individually administer the 
same to every person who shall sit and have and give a voice 
in the said Court, upon the trial of such prisoner or prisoners 
as aforesaid. And lastly, we do hereby direct, impower and 
require you, our said Commissioners, to proceed, act, adjudge 
and determine in all things according to your powers, authority 
and directions of the above recited act, and of these presents ; 
and the entry or enrollment thereof, shall be unto you, and each 
and every of you, for so doing, a sufficient warrant and dis- 
charge. 

“In witness whereof, we have caused these our letters to be 
made patent. Witness ourself, at Westminster, the 23d day of 
November, in the twelfth year of our reign.” 


§ 150. The Commissions to the Judges of the Vice-Admi- 
ralty Courts, were equally full and explicit in their grant of ju- 
risdiction, and it was under these commissions that the judicial 
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powers of the Admiralty, in civil causes, were actually admi- 
mistered in the Colonies, from the beginning to the time of our 
Revolution. 

The commission to Hon. Richard Morris, is dated 15th Oct. 
1762, was as follows : 


Commission of the Vice Admiralty Judge. 


Letters patent granted to Richard Morris, Esq., for the office of 
Judge of the respective Courts of the Provinces and Colonys 
of New York, Connecticut, and East and West Jerseys, in 
America, 
$151. “George the Third, by the grace of God, of Great Britain, 

France and Ireland, King, defender of the faith: To our beloved 

Richard Morris, Esquire, greeting: We do by these presents, 

make, ordain, nominate and appoint you, the said Richard 

Morris, Esquire, to be our Commissary in our provinces and 

colonies of New York, Connecticut, and East and West Jerseys, 

in America, and Territories thereunto belonging, in the room of 
the former jadge, deceased, hereby granting unto you full power 
to take cognizance of, and proceed in all causes civil and ma- 

Titime, and in complaints, contracts, offences, or suspected offen- 

ces, crimes, pleas, debts, exchanges, policies of assurance, ac- 

eounts, charter parties, agreements, bills of loading of ships, and 
all matters and contracts which, in any manner whatsoever, 
relate to freight due for ships, hired and let out, transport money 
or maritime usury, (otherwise bottomry,) or which do any ways 
concern suits, trespasses, injuries, extortions, demands, and af- 
fairs civil and maritime whatsoever, between merchants or be- 
tween owners and proprietors of ships or other vessels and mer- 
chants, or other persons whomscever, with such owners and 
proprietors of ships or other vessels whatsoever, employed 
or used, or between any other persons howsoever had, made, be- 
gan, or contracted for any matter, cause or thing, business or 
injury whatsoever, done or to be done as well in, upon, or by 
the sea or public streams or fresh waters, ports, rivers, creeks, 
and places overflowed whatsoever, within the ebbing and flow- 
ing of the sea or high water mark, as upon any of the shores 
or banks adjoining to them or either of them, together with all 
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and singular, theic incidents, emergencies, dependencies annex- 
ed and connexed causes whatsover; and such causes, com- 
plaints, contracts and other the premises aforesaid, or any of them, 
howsoever the same may happen to arise, be contracted, had, or 
done, to hear and determine (according to the civil and matri- 
time laws and customs of the High Court of Admiralty in 
England) in our said provinces and colonies of New York, 
Connecticut, and East and West Jerseys, in America, and terri- 
tories thereunto belonging whatsoever, and also with power to 
sit and hold courts in any cities, towns, and places in our pro- 
vinces and colonys of New York, Connecticut, and East and 
West Jerseys, in America aforesaid, for the having and deter- 
mining of all such causes and businesses, together with all and 
. singular, their incidents, emergencies, dependencies annexed 
and connexed causes whatsoever, and to proceed judicially and 
according to law, in administering justice therein. 


§ 152. “ And moreover, to compel witnesses, in case they with- 
draw themselves for interest, fear, favour, or ill-will, or any 
other cause whatsoever, to give evidence to the truth in all and 
every the causes above-mentioned, according to the exigencies 
of the law. And further, to take all manner of recognizances, 
cautions, obligations and stipulations, as well to our use, as at 
the instance of any parties for agreements or debts and other 
causes and businesses whatsoever, and to put the same in exe- 
cution, aud to cause and command them to be executed. Also, 
duly to search and enquire of and concerning all goods of trai- 
tors, pirates, manslayers, felons, fugitives and felons of them- 
selves, and concerning the bodies of persons drowned, killed, or 
by any other means coming to their death in the sea, or in any 
ports, rivers, public streams, or creeks and places overflowed ; 
and also concerning mayhem happening in the aforesaid places, 
and engines, toils and nets prohibited and unlawful, and the oc- 
cupiers thereof. And moreover, concerning fishes royal, namely, 
whales, kiggs, grampusses, dolphins, sturgeons, and al] other 
fishes whatsoever, which are of a great or very large bulk or 
fatness, by right or custom any ways used, belonging to us 
and to the office of our High Admiral of England. 
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-§ 153. “ And also of and concerning all casualties at sea, goods 
wrecked, flotzon, jetson, lagon, shares, things cast overboard and 
wreck of the sea, and all goods taken or to be taken as derelict, 
or by chance found or to be found; and all other trespasses, 
misdemeanors, offences, enormities and maritime crimes what- 
soever, done and committed or to be done and committed as 
well ia and upon the high seas, as all ports, rivers, fresh waters, 
and creeks and shores of the sea to high water mark, from all 
first bridges towards the sea, in and throughout our said provin- 
ces and colonies of New York, Connecticut, and East and West 
Jerseys, in America, and maritime coasts thereunto belonging, 
howsoever, whensover, or by what means soever arising or hap- 


pening. 


$ 154. “ And all such things as are discovered and found out, 
as also all fines, mulcts, amersements and compositions due and 
to be due in that behalf; to tax, moderate, demand, collect and 
levy, and to cause the same to be demanded, levied, and col- 
lected, and according to law to compel and command them to 
be paid. 


§ 155. “ And also to proceed in all and every the causes and 
businesses above recited, and in all other contracts, causes, con- 
tempts and offences whatsoever, howsoever contracted or aris- 
ing, (so that the goods or persons of the debtors may be found 
within the jurisdiction of the Vice-Admiralty in our provinces 
and colonys of New York, Connecticut, and East and West 
Jerseys, in America aforesaid,) according to the civil and mari- 
time laws and customs of our said High Court of Admiralty of 
England, anciently used, and by all other lawful ways, means, 
and methods, according to the best of your skill and knowledge. 
And all such causes and contracts to hear, examine, discuss, 
and finally determine, saving, nevertheless, the right of appeal- 
ing to our aforesaid High Court of Admiralty of England, and 
to the Judge or President of the said Court for the time being. 
And saving also the right of our said High Court of Admiralty 
of England, and also of the Judge and Register of the same 
Court, from whom, or either of them, it is not our intention in 
any thing to derogate by these presents. 
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$ 156. “ And also te arrest, and cause and command to be ar- 
rested, all ships, persons, things, goods, wares and merchandi- 
zes for the premises, and every of them, and for other causes 
whatsoever, concerning the same, wheresoever they shall be 
met with or found within our provinces and colonys of New 
York, Connecticut, and East and West Jerseys, in America 
aforesaid, and territories thereof, either within liberties or with- 
out, and to compel all manner of persons in that behalf, as the 
case shall require, to appear and to answer with power of using 
any temporal coercion, and of inflicting any other penalty or 
mulct according to the laws and customs aforesaid; and to do 
and minister justice according to the right order and course of 
the law, summarily and plainly, looking only into the truth of 
the fact. 


$157. “And we impower you in this behalf, to fine, correct, 
punish, chastise, and reform, and imprison, and cause and com- 
mand to be imprisoned, in any gaols, being within our provinces 
and colonys of New York, Connecticut, and East and West 
Jerseys, in America aforesaid, and maritime places of the same, 
the parties guilty and violators of the law and jurisdiction of 
our admiralty aforesaid, and usurpers, delinquents, and contu- 
macious absentees, masters of ships, mariners, rowers, fisher- 
men, shipwrights, and all other workmen and artificers whom- 
soever, exercising any kind of maritime affairs, as well according 
to the aforementioned civil and maritime laws and ordinances 
and customs aforesaid, and their demerits, as according to the 
statutes and ordinances aforesaid, and those of our kingdom of 
Great Britain, for the Admiralty of England, in that behalf made 
and provided. 


§ 158. “ And to deliver and absolutely discharge, and cause and 
command to be discharged, whatsoever persons imprisoned in such 
cases, who are to be delivered and to promulge and interpose 
all manner of sentences and decrees, and to put the same in 
execution with cognizance and jurisdiction of whatsoever other 
causes, civil and maritime, which relate to the sea, and which 
any manner of ways respect or concern the sea or passage over 
the same, or naval or maritime voyages performed, or to be per- 
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formed, or the maritime jurisdiction above said, with power also 
to proceed in the same according to the civil and maritime laws 
and customs of our aforesaid Court, anciently used, as well 
those of mere office mixt or promoted, as at the instance of any 
party, as the case shall require and seem convenient. 


$ 159. “ And we do by these presents, (which are to continue 
during our royal will and pleasure only,) further give and grant 
unto yon, Richard Morris, Esquire, our said Commissary, the 
power of taking and receiving all and every, the wages, fees, 
profits, advantages and commodities whatsoever, in any manner 
due and anciently belonging to the said office, according to the 
custom of our High Court of Admiralty of England, commit- 
ting unto you our power and authority concerning all and sin- 
gular, the premises in the several places above expressed, 
(saving in all things the prerogative of our High Court of Ad- 
mirajty of England aforesaid,) together with power of deputing 
and surrogating in your place for and concerning the premises, 
one or more deputy or deputies, as often as you shall think fit. 


$160. “Further, we do in our name command, and firmly 
and strictly charge, all and singular, our Governors, Command- 
ers, Justices of the Peace, Mayors, Sheriffs, Marshals, Keepers 
of all our Gaols and Prisons, Bailiffs, Constables, and all other 
our officers and ministers and faithful liege subjects, in and 
throughout our aforesaid provinces and colonies of New York, 
Connecticut, and East and West Jerseys, in America, and the 
territories thereunto belonging; that in the execution of this 
our commission, they be from time to time aiding, assisting, and 
yield obedience in all things, as is fitting unto you and your 
deputy whomsoever, under pain of the law and the peril which 
will fall thereon. Given at London, in the High Court of our 
Admiralty aforesaid, under the great seal thereof, the sixteenth 
day of October, in the year of our Lord, one thousand seven 
hundred and sixty-two, and of our reign the second.” 


His predecessor, Hon. Lewis Morris, held the office from 1738, 
under a commission in the same words—and these commissions 
were translations of the commissions of the Hon. Roger Mom- 
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pesson and the Hon. Francis Harrison, who had previously filled 
this office—and they embraced the colonies from Delaware to 
Massachusetts inclusive.(a) 


$16]. In these commissions and letters patent were found the 
source, extent, and definition of the admiralty and maritime juris- 
diction in the colonies. I am not aware, that up to the Revolution, 
any British statute in relation to the admiralty jurisdiction named 
the colonies; and, the well known principles that statutes do 
not bind the colonies unless they are named, and that the King's 
commission runs through his whole dominions, are sufficient to 
make these commissions the legitimate source and law of the 
admiralty jurisdiction in the colonies. They declare that juris 
diction to extend to all causes, civi] and maritime, embracing 
charter parties, bills of lading, policies of assurance, accounts, 
debts, exchanges, agreements, complaints, offences, and all mat- 
ters which in any manner whatsoever relate to freight, transport 
money, maritime soans, bottomry, trespasses, injuries, extortions, 
demands, and affairs whatsoever, civil and maritime. These 


(«} A memorandum of such other Commissions as I have seen, is bere inserted, te 
show their territorial extent. They are to be found in the office of the Secretary 
of State of New York. 

James, Duke of York, &c., to Thomas Dongan, Commission as Governor of New 
York and the Islands, dated September 30, 1682. His Commission, as Vice-Ad- 
miral for the same, is dated October 3, 1682. 

James II, to Edmund Andross, Commission as Governor of New York and New 
England, April 7, 1688. 

William and Mary, to Henry Sloughter, Commission as Governor, dated January 
4th, 1689. 

The same to Benj. Fletcher, Commission as Vice-Admiral of New York, East and 
West Now Jersey, New Castle and dependencies, dated 1699. 

William III, to the Earl of Bellamont, Commimion of Vice-Admiral of New 
York, Massachusetts Bay, New Hampshire and dependencies, 1698. 

Commission of Roger Mompemon, Judge of the Court of Vice-Admiralty in 
Mansachusetts Bay, Now Hampshire, Connecticut, Rhode Island, the Jerseys, New 
York and Pennsylvania, and dependencios, April 1, 1703. 

George I., to Francis Harrison, Commimion as Judge of the Coast of Vice-Ad- 
walralty of New York, 13th February, 1721. 

George II., to Lewis Morris, Commission as Judge of the Vice-Admiralty Courts 
of New York, Connecticut, and East and West Jerseys, 16th January, 1738. 
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general words are of the most comprehensive character, and in- 
clude all matters which are in their nature maritime, while all 
those causes whose jurisdiction have been denied to the English 
Admiralty are especially enumerated as admiralty and maritime 
causes.(a) 


§ 162. When we look, also, to the extent of this jurisdiction, 
so far as place is concerned, we find it equally extensive, ex- 
tending to every thing done in, upon, or by the sea, or public 
streams, or fresh waters, ports, rivers, creeks, and places over- 
flown whatsoever, within the ebbing and flowing of the sea, or 
high water mark, from all first bridges towards the sea.(d) 


$163. So far as persons are concerned, it is also equally ex- 
tensive, embracing all demands and affairs between merchants, 
or merchants and owners of ships or other vessels, and other 
persons whomsoever, for any matter, cause or thing, business, 
or injury whatsoever, done as well in, upon, or by the sea, or 
public streams, or fresh water, ports, rivers, creeks, and places 
overflowed whatsoever, within the ebbing and flowing of the 
sea, or high water mark, as upon any of the shores or banks ad- 
joining to them. This plainly embraces all classes of persons 
having any relation to maritime transactions—those who build 
and furnish vessels—those who equip, man and supply them— 
those who load and unload them—those who freight them— 
those who are employed in their service, to navigate or to pre- 
serve them, or to perform the various functions necessary or con- 
venient to be performed to enable the vessel in the best manner 
to answer the purposes to which she is devoted; and also those 
who injure her, or violate their duty or obligations to her ;—a 
jurisdiction, to all intents and purposes, equal to that claimed by 
the Admiralty, and set forth in so much detail by Dr. Godol- 
phin. Indeed, it is not possible for the English language to 
make the grant clearer, or broader, or stronger.(c) 


§ 164. And these commissions were issued and acted under, 


(e) Ante, § 48-50, 126, 127, 151, 158. 1 Black. Com. 106, 107, 108. 
(6) Ante, §§ 26, 51, 158. (e) $4 126, 151, 158, 104-107. 
12 
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in their widest interpretation, during all the period of colonial 
government, here and elsewhere. The actual business of the 
Vice-Admiralty Courts, as shown by their records, up to the 
time of the Revolution, shows that this extended jurisdiction, 
‘was not dormant but active.(a) 


§ 165. It has indeed been said, that this extensive jurisdic- 
tion of the Admiralty in the Colonies was the subject of com- 
‘plaint at the time of the Revolution ; and it is undoubtedly true, 
that the extension of the Admiralty jurisdiction, beyond iis 
ancient limits, was in some petitions and public documents 
stated, as one of the grievances of the colonies. The difficulty 
with the mother country, grew out of the imposition of taxes, 
and the collection of revenue ; and the whole of that jurisdic- 
tion was given to the Admiralty, as was also trespass on the 
King’s lands, and other matters which were peculiarly offensive. 
“Tt was ordained,” says the old Congress in their list of grievan- 
ces, “that whenever offences should be committed in the colo- 
nies, against particular acts imposing duties and restrictions up- 
on trade, the prosecutor might bring his action for the penalties 
in the Court of Admiralty.” These were in no sense admiralty 
and maritime cases, and it was this recent extension beyond the 
ancient limits,—the limits of those commissions—of which the 
colonists complained, and not the proper exercise of admiralty 
and maritime jurisdiction which had been practised from the 
earliest times ; and the fact that the Constitution uses the words 
all cases of admiralty and maritime jurisdiction, taken in con- 
nection with those complaints, shows that the convention in- 
tended that the word ail as well as the word maritime should 
have its proper signification.(6) 


(4) Stokes’ Const. of the Colonies, 270. Dunlap’s Ad. Prac. 35,37. 5 Mas BR. 472 
(6) 5 How. 456. Ibid. 481. 


CHAPTER X. 


The Jurisdiction of the State Courts of Admiralty. 


§ 166. At the time of the Revolution, as has been before re- 
marked, each state became an independent nation, clothed 
with all the powers of sovereignty, including all judicial pow- 
ers in their greatest plenitude. In some of those in which an 
Admiralty Court had previously existed, the court was retained, 
the Judge being appointed by the newly constituted state, by a 
simple commission, as Judge of the Court of Admiralty. No 
statnte had specified his powers, and his commission was si 
lent on the subject. He was appointed to exercise the same 
powers as the colonial courts had exercised. Such were Mas- 
sachnsetts and New York. In some of the states, as } New 
York, the statute 15 Ric. 2, was enacted, and in others the juris- 
diction remained unchanged. Thus in different States, the 
constitutions of the Admiralty Courts and the limits of the Ad- 
miralty Jurisdiction were widely different, and in some of the 
States the court was abolished altogether; and in others new 
courts were established with powers regulated by statute.(a) 


$ 167. In Pennsylvania, an act for establishing a Court of 
Admiralty, was passed Sept. 9, 1778, and another for regula- 
ting and establishing Admiralty Jurisdiction in March, 1780. 
By this latter act, it was enacted that the Judge should “hold 
a Court of Admiralty, and therein have cognizance of all con- 
troversies, suits and pleas of Maritime Jurisdiction, not cogni. 
zable at the common law, offences and crimes other than con- 
tempts against said court only excepted, and thereupon shall pass 
sentence and decree according as the maritime law and the law 
of nations, and the laws of this commonwealth shall require.” 

By section 22, it was enacted that “ all and every the proceed- 
ings of the Court of Admiralty of this commonwealth, shall 
be liable to the prohibition of the Supreme Court of Judicature 


(a) Ante, 624. 1 Greenl. Lawsof N. ¥. 11, 18, 150, 152, 338. 
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in like manner, and with like effect as the prohibition of the 
Court of King’s Bench in England, in like cases.”(a) 


§ 168. In New Jersey, an act regulating and establishing 
Admiralty Jurisdiction, was passed in 1781, which provided 
that the Judge of the Admiralty should “hold a Court of Ad- 
miralty, and therein have cognizance in all cases of prize cap- 
ture and re-capture upon the water from enemies, or by way 
of reprisal, or from pirates, and in general of all controversies, 
suits and pleas of Maritime Jurisdiction, and thereupon the 
said Judge shall pass sentence and decree according to the 
maritime law and the law of nations, and the ordinances of the 
Honorable, the Congress of the United States of America, and 
the laws of this State.” 

The second section provided that all causes should be tried 
by a jury. The 20th section established the same rule as to pro- 
“hit as the Pennsylvania act.(b) 


§ 1§9. In Maryland, a Court of Admiralty was established 
in 1776, for the trial of captures and seizures with full power 
to take cognizance of all libels on account of such captures and 
seizures, and to proceed to a final determination, and decree 
thereupon. “® * * * The process and proceeding to be as 
usual in Courts of Admiralty, but if either party demand a jury 
on any material controverted fact,” a jury was to be sum- 
moned.(c) 


$ 170. Virginia passed an act in 1779, as follows: 

Be it enacted by the General Assembly, the Court of Admi- 
ralty to consist of three Judges, two of whom are declared to be 
8 sufficent number to constitute a court, “shall have jurisdiction 
of all maritime causes except those wherein parties may be ac- 
cused of capital offences, now depending and hereafter to be 
brought before them.” It was expressly provided that such 
court, was to be “ governed in their proceedings and decisions 
by the regulations of the Congress of the United States of Amer- 


{a) Lews of Pennsylvania, 1778, 
(d) Laws of New Jersey, 1781. 
(e) Lawes of Maryland, 
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ica, by the acts of the General Assembly,—by the laws of Ole- 
ron and the Rhedian and Imperial Laws, so far as they have 
been heretofore observed in the English Courts of Admiralty, 
and by the laws of nature and nations,’—a wide and benefi- 
cial jurisdiction. No one can fail to observe how distinctly the 
ancient ordinances and maritime laws, the civil law, and the 
former practices of the English Admiralty, are adopted instead 
of the narrow limit observed by the English Admiralty at that 
time.(a) 

$171. These being the only States whose early statutes were 
conveniently accessible to me, I have considered these refer- 
ences sufficient fully to establish that diversity which could 
hardly fail to exist in twelve different nations; which, although 
friendly and allied, were nevertheless independent of and foreign 
to each other. 

With this diversity existing, it could hardly be contended 
that the phrase, all cases of admiralty and maritime jurisdiction, 
was to include only the cases so called in some particular State 
which was not pointed out, much less to perpetuate in each State 
its peculiar law of admiralty jurisdiction, thus making diversity 
instead of uniformity of admiralty jurisdiction, a portion of our 
organic law ; and requiring the constitutional grant to the Gen- 
eral Government to receive a different construction in the dif- 
ferent States. Such a state of things must have made the judi- 
cial system of the United States entirely impracticable. In this 
view of the State Courts of Admiralty the grant must have 
been intended to embrace a general maritime jurisdiction. 

If all the States, before the adoption of the Constitution, had 
re-enacted the Statute 15 Rich. 2, it is not perceived how it 
could have had any influence on the construction of the Con- 
stitution. If the States, without exception, had abolished their 
Courts of Admiralty, and swept away all their admiralty and 
maritime jurisdiction before the Constitution was framed, such 
legislation, instead of rendering useless or nugatory the grant in 
question, would only have rendered it so much the more neces- 


(6) Lawn of 1779, chap. 27. 10 Hen. Stat. 96. 5 How. 474 5 Mas. R. 472 
Dualap’s Pr. 36. 
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sary. And on the same principle, any modification ot limitatior 
of the state jurisdiction, would have no effect on the constructior 
of the constitutional grant. Cases of a certain class would be 
none the less maritime cases, and it would be none the les: 
important that they should be subject to the federal judiciary, t 
secure that equal administration of the maritime law, and tha 
uniformity and nationalty of decision under it, which woul 
promote the harmony of the commercial world, of which the 
States, being foreign to each other and to other nations, were az 
important part. And it would be none the less certain that ¢ 
grant to the General Government of jurisdiction in all such cases 
would make them all subjects of national jurisdiction to be dis 
tributed to such courts, and proceeded in, in rem or in personam 
with or without a jury, in such manner as the Congress shoul 
provide.(a) , 


(a) 1 Wheat. 324, 5. 5 How. 461. 6 Ibid 365. 


CHAPTER XI. 


The Admiralty and Maritime Jurisdiction of France and other 
portions of Continental Europe. 


$172. The marine ordinances of France have always been 
held in deservedly high estimation. Her wisest statesmen and 
monarchs have all along, through many centuries, given the 
most profound attention to the subject of maritime law; and, 
under the administration of Courts of Admiralty, filled by the 
ablest judges, a system of maritime law has there been built up 
more perfectly than in any other country; and commentators 
and jurisconsults of most various learning, and most profound 
and practical reflection, have been, at the same time, the cause 
and the effect of this coustant attention to the best interests of 
maritime commerce. The jurisdiction of the French Admiralty 
has always been of the widest and most salutary character.(a) 


§ 173. The judges of the Admiralty shall take cognizance, 
preferably to all others, and between all persons of whatever 
quality or condition, even though privileged, French and stran- 
gers, as well in demanding as defending, of all that concerns the 
construction, tackle and furniture, arming, victualling, and man- 
ning, sale and adjudication of ships. 

We declare them competent judges of all actions, proceeding 
from charter parties, freighting, bills of lading, freight, engaging 
and wages of seamen, and victuals furnished to them by order 
of the master during the manning of ships, together with policies 
of insurance and obligations of bottomry, and on the return of a 
voyage, and generally of all contracts concerning the commerce 
of the sea, notwithstanding all submissions to the contrary.(b) 


(a) Ord. de la Marine, tit. 2, arts. Ito lJ. Merville, Com. 13 to 25. 1 Valin, 
112to 151. Cleirac, Lee Us’ et Coutumes de la Mor, Jurisdiction de la Marine, 
315 to SOL 

(5) This and the following three sections are a translation of the jurisdietional 
articles of the Ordonnaace de la Marine, tit. 2, arte 1 to 1). 
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$174. They shall likewise take cognizance of prizes taken at 
sea, wrecks, shipwrecks, and stranded ships, of ejecting and 
contributing average, and damages happened to ships and their 
lading, and also of inventories and deliverances of assets left in 
ships by persons dying at sea. 

They shall likewise take cognizance of the dues for licenses, 
thirds, tenths, sea marks, anchorage and others belonging to 
the Admiral, and of those which shall be levied or pretended by 
the lords of manors, or other particular persons near the sea, 
upon the fisheries or fish, and upon goods or ships going out or 
coming into port. 

The cognizance of fishing in the sea and salt water, and the 
mouths of rivers, shall likewise belong to them, and likewise 
that of parks and fisheries ; and they shall also take cognizance 
of nets and threads, and of the buying and selling of fish upon 
the shore, or in the boats, ports, or harbors. 


$175. They shall likewise take cognizance of damages done 
by ships to the fisheries, either upon the coasts or in navigable 
rivers, and of those that the ships shall receive, and likewise of 
the ways appointed for hauling up ships coming from the sea, 
if there be no regulation, title, or possession to the contrary. 

They shall also take cognizance of the damages done to the 
keys, banks, moles, palisadoes, and other works cast up, against 
the violence of the sea,‘and shall take care that the depth of the 
ports and roads be preserved and kept clean. 

They shall take up the bodies of drowned persons, and shail 
draw up a verbal process of the condition of the corpses found 
at sea and on the sand, or in the ports, as likewise of the drown- 
ing of mariners sailing in navigable rivers, 


$176. They shall assist at the musters and reviews of the 
inhabitants of the parishes subject to the sea watch, and shall 
take cognizance of all differences arising upon that account, and 
likewise of crimes committed by them that are upon the guard 
of the coasts, while they are under arms. 

They shall also take cognizance of piracies and robberies, 
and desertions of seamen, and generally of ali crimes and offences 


FRANCE. 97 


committed upon the sea or the coasts, and in the ports and har- 
bors.(a) 


$ 177. These various codes and systems cannot but have 
been familiar to the framers of the Constitution, and for the 
purpose of this treatise, it is not necessary to inquire further 
into the jurisdiction of the Admirals, or of the Admiralty Courts 
of the various commercial nations of the world. They will be 
found to differ considerably in the mere Admiralty law—the 
maritime regulations of the municipal code. There will be 
found, also, a great uniformity in their adoption of those princi- 
ples and rules which constitute the general maritime law. 
Those which have been referred to, show the same difference 
in municipal regulation, and the same uniformity in general 
principles, which would appear on a more extended examina- 
tion. A brief list of them is here given, for the double purpose 
of showing the universality of maritime codification in com- 
mercial nations, and of directing the student to the numerous 
and cognate sources of the maritime laws. 


§ 178. Some of them are actual legislative enactments, others 
the ordinances of monarchs, and others are mere compilations, 
made up of extracts from well known ancient codes and ordi- 
nances. Others again, are mere essays and treatises on mari- 
time subjects—which, in consequence of their practical wisdom, 
have, by long use and authority, came to be considered the 
highest evidence of marine law,—and others, are the voluntary 
regulations which persons, interested in shipping, have adopted 
for their own convenience ; and which, in like manner, have 
ripened into law. They are to be found in the great work of 
Pardessus, in which he has collected the maritime laws of all 
commercial nations, and preceded each by a historical notice, 
valuable for the combined results of thorough historical and 
antiquarian research, careful and ingenious criticism, and liberal 


(a) Ord. de la Marine, tit. 2, arts. I to 11. In the third part of the Us’ et Cou- 
tames de Ia Mer, Cleirac, in his learned and curious treative, La Jurisdiction de la 
Marine on de l’Admirautie, has extracted and collected the text of the royal ordi- 
bances of the Admiralty of France, from the earliest periods, Cleirac, 316. 
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and generous views of the true end and proper extent of the 
maritime law.(a) 


$179. The Maritime Law of the Rhodians.(b)—This is the 
Most ancient code of maritime law. It was promulgated about 
900 years before the Christian era, and about seventy years 
after the time of Solomon. ‘These laws being founded upon 
natural justice, entered largely into the maritime legislation of 
all the commercial nations of antiquity of whose laws we have 
any knowledge. They were generally received in the Mediter- 
ranean, and Greece and Rome acknowledged their authority. 
In the time of Julius Cesar and of Augustus, the distinguished 
jurisconsults, O’Libius, Labeo, and Labinus, adopted them, 
especially in cases of jettison; and the Emperors Claudius, 
Vespasian, Trajan, Adrian and Antonius, confirmed those laws, 
and directed that all cases of maritime commerce should be 
decided according to them.(c) 


$ 180. The Maritime Laws of the Kingdom of Jerusalem.— 
These laws date back to the existence of the Christian King- 
dom of Jerusalem, established after the capture of the Holy 
City by Godfrey de Bouillon, in the first Crusade.(d) 


§ 181. The Rooles or Judgments of Oleron—Commonly 
called the Laws of Oleron, take their name from the Island of 
Oleron. The English and the French have long disputed the 
honor of having produced these laws, and their real origin is 
undoubtedly obscured by a remote antiquity; and, by common 
consent, they are admitted to be the foundation of all the Eu- 
ropean maritime codes. The earliest French edition to which 
Pardessus refers, published in 1485, bears for a title, “ Jugemens 
de la Mér des Maisters, des Mariniers, des Marchants, et de 
tout leur estre”—a literal translation of which is the the title of 


(«) Pardesmus Loix. Maritimes, paseim. 

(2) See Laws, 76,78. 1 Pard. Loiz. Mar. 981. 

(e) Encye. de Jurisp. Art. Rhodien. 1 Boutny Paty. tit. pret. § 1 to 6. 9 Brow. 
Civ. and Ad. Law, 38, $ Kent's Comm. ! to 21. 

(4) 1 Pard. 975. 
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the earliest English edition, published in the reign of Henry 
VOLL—*“ Judgment of the Sea of Masters, of Mariners, and 
Merchants, and all their doings.(a) 


$ 182 Les Jugemens de Damme ou Lois de Westcapelle.— 
These are mainly a translation of the Laws of Oleron, made 
for Dam, a city of Austrian-F landers, situated a short distance 
from the sea, near to Bruges.() 

Coutumes d Amsterdam, Enchuysen and Stavern.—These 
also, were substantially translated from the Laws of Oleron, 
and they were entitled,—“ Ordonnance que les patrons et les 
nagecians observent enire eux sur le droit Maritime.”(c) 

Maritime laws of the Low Countries.(d) 


4183. Laws of Wisbuy.—Wisbuy, in the island of Goth- 
land, was the great maritime and commercial entrepot of the 
North of Europe, more than five hundred years ago, and her 
maritime code was then known as “ Dat hogeste und dat 
eldesia water rechie van Wisby.” The ancient and supreme 
water-law ef Wisby. “The Gothland water-law established 
by the merehants and masters."(e) 


§ 184. Le Consulat de la Mer. Il Consulato del Mare. — 
The Consulate of the Sea.—Grotius says, that the Consulate 
was made up of the various enactments of the Greek Emperors 
ef Germany, of the kingdoms of France, of Spain, of Syria, of 
Cyprus, af Majorca, and of the republics of Venice and 
Genoa. 


In an Italian edition, printed at Venice in 1639, it has this 
title, according to Pardessus, “ Libro de consulato nuovamente 


(©) Prywne, 107. Sea Laws, 116,120. Cleirac, 1,7. Malyne’s Pot. Ad. Deo. 
Append. 1 Pardessus Loix. Mar. 283, 323. Brow. Civ. and Ad. Law. 39. Miege 
Anc. Sea Laws. I Boucher Consulat, chap. 18 to 27. 

(6) 1 Pard. Loix. Mar. 371. 

qe) 1 Pardsewns Loiz. Mar. €05. 

(d@) 4 Pard. Loix. Mar. I, 19, 185. 

(e) 2 Brow. Civ. and Ad. 39. 1 Pard. Loix. Mar. 424, 463. Sea Laws, 174. 
Cheirac, 136, 139, 463, 524. Malyne’s Pet. Ad. Dec. Appead. Miege Anc. Ses 
Lawa. 1 Boucher Cons. chap. 21 to 27. 
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stampato a ricoretto nel quale sono scritti capitoli a statuti e. 
buone ordinationi, che le antichi ordinerono per li casi de mer- 
cantie et di mari et mercante et marinari et patroni di navilio.”(a) 

“Y¥ci commence le livre du consulat, nouvellement corrige et 
imprimé, dans lequel sont contenus les loix et les ordonnances 
sur les actes maritimes et mercantiles.”(5) 


§ 185. Le Guidon de la Mer.—This is an ancient treatise 
entitled “Le Guidon pour ceux que font marchandize et qui 
mettent 4 la Mer ;” written in French for the use of the mer- 
chants of Rouen. It is devoted mainly to the law of Maritime 
Insurance, but Cleirac declares, that it is written with such 
consummate ability that, in explaining the contracts of insu- 
rance, the author has completely elucidated the whole subject 
of maritime contracts and naval commerce. It is a work of the 
highest authority.(c) 


$ 186. The Laws of the Hanse Towns.—In the year 1254, 
Lubec, Brunswick, Dantzic, and Cologne, in Germany, and 
subsequently, Bruges in Flanders, London in England, and 
Novorgood in Russia, and the principal cities of the Rhine, and 
other portions of Europe, constituted a sort of maritime confede- 
racy for the protection and promotion of their commercial inter- 
ests; and for that purpose, about the year 1597, formed a code 
of maritime law of the greatest respectability—-embracing in its 
brief articles much of what had before existed in the separate 
codes of the Hanseatic and other cities, and the nations of 
Europe. 

This code may be found in 3 Pard. 431, 455. Miege’s Anc. 
Sea Laws. Brow. Civ. and Ad. 39. 3 Kent Comm. lL to 21. 
Cleirac, 157, 166. Pet. Ad. Dec. Append. Sea Laws, 190, 195. 


$ 187. The other maritime ordinances and codes which had 


(a) 2 Pard. 1,49. Grotine de Jur. Bel. & Par. Lib. 3, chap. note 4 5 Pard. 
Loix. Mar. 11. 

(b) & Boucher Censulat, 1, title. 

(@ 2 Pard. Loix. Mar. 369, 377. Cleirac, 181. Brown Civ. and Ad, 41. 
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existed before that time, were numerous, and are here briefly 
enumerated in the order in which maritime legislation or codifi- 
tation was commenced in each nation or city. 

A.D. 940. 


“ 


1063. 


1117. 
1150. 
1158, 
1160. 


1224. 


The Maritime Law of Norway. 3 Pard. 1, 21. 

Maritime Law of the Two Sicilies. 5 Pard. 
214, 237. 

Maritime Law of Iceland. 3 Pard. 45, 55. 

Maritime Law of Denmark. 3 Pard, 205, 229. 

Maritime Law of Lubec. 3 Pard. 391, 399. 

Maritime Law of Pisa and Florence. 4 Pard. 
545, 569. 

Maritime Law of the Prussian States. 3 Pard. 
447, 459. 

Maritime Law of Venice and Austria. 5 Pard. 1. 

Maritime Law of Catalonia, Aragon, Valence, 
and Majorca. 6 Pard. 321, 333. 

Maritime Law of Sweden. 3 Pard. 89, 111. 

Maritime Law of Hamburgh. 3 Pard. 329, 337. 

Maritime Law of Russia. 3 Pard. 489, 505. 

Maritime Law of Bremen. 3 Pard. 309, 317. 

Maritime Law of the Papal States. 5 Pard. 
99, 113. 

Maritime Law of Genoa. 5 Pard. 419, 439, 

Maritime Law of Sardinia. 5 Pard. 267, 281. 


CHAPTER XII. 


« Admiralty” and “ Maritime.” 


$ 188. In the foregoing brief review of the Admiralty and 
Maritime jurisdiction of the different portions of the British 
Empire, of the original States of an Union, and of the nations 
of Continental Europe, it has been shown that Admiralty and 
Maritime cases consist of many very numerous classes of cases 
every where distinctly characterized by their relation to ships 
and shipping. ‘That of these numerous and various cases, 
the English Admiralty Court, at the time of the American Rev- 
olution, entertained jurisdiction of but very few—the Admi- 
ralty Courts of Scotland still more—the British Colonial Courts 
of Vice-Admiralty still more—the early English Admiralty still 
more—the French Admiralty Courts, and those of other conti- 
nenta! nations, still more—-and that the extent and the character 
of these various jurisdictions were plainly written in the known 
evidences of the law, when our constitution gave to the federal 
government jurisdiction of all cases of Admiralty and Maritime 
jurisdiction. With these various jurisdictions to choose from, if 
any one was to be adopted, it is hardly rational to suppose that 
that one would not have been specified or in some manner indi- 
cated. If no intention as to the extent of jurisdiction had been 
indicated, it would be evident that the matter was to be left to 
the Congress ; but it was important, in a national point of view, 
that all uncertainty should be removed, and the broadest grant 
was therefore made of all cases. 


§ 189. It has been stated in another place, that the English 
language is the only link that connects the laws and institutions 
of the United States with those of Great Britain; and that to 
the English law and to English Dictionaries, we must resort for 
the meaning of the words used in the Constitution. If we bring 
the Admiralty and Maritime grant in the Constitution to this 
test, we shall find that the words Admiralty and Maritime 
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then had, as they now have, a well established signification 
entirely in harmony with their use by the great civilians who 
made the Admiralty and Maritime jurisdiction the study of 
their lives.(a) 

ApmrnaLty.—A Court having cognizance in all Maritime 
affairs, civil as well as criminal. Maritime.—Relating to the 
sea; marine, 

Johnson’s Dic. edit. 1755. Barclay’s Dic. Websters Dic. 
Falconer’s Maritifwe Dic. Corvell’s Law Dic. Cunningham's 
Law Dic. Bell’s Law Dic. Bouvier’s Law Dic. 


$ 190. It will be seen, also, that the words Admiralty and 
Maritime are of constant occurrence in the works of the jurists 
of Holland and Spain, as well as those of England, Scotland, 
and France ; and those words have thus acquired an established 
signification, of which the framers of the Constitution can not 
be supposed to have been ignorant. Nor can they be presumed. 
to have used them in any narrower sense than that in which 
they have been used for centuries by the whole commercial 
world. On general principles, it cannot be presumed, that they 
were used in any local or merely municipal sense. The fact 
that the Admiralty Court of England was not permitted by the 
King’s Bench to exercise jurisdiction in all Admiralty and Mar- 
itime cases, but was confined to a very few—the residue being 
monopolized by the common law courts—can in no manner 
affect the proper force and signification of those words. Com- 
maon respect for the wisdom of our ancestors, prevents us from 
believing, that so paltry a class of cases as those which were 
left to the English Admiralty at the time of our Revolution, 
was deemed by them necessary to be embraced in the National 
Constitution, as unsafe to be trusted to the States, or of sufficient 
importance, in a national point of view, to be solemnly granted 
to the national judiciary. 

They do not rise to the respectability of a class of cases, nor 
have they any national character, or general commercial im- 
portance, to distinguish them from the great mass of Admiralty 


(a) § 39, 191. 


104 ADMIRALTY AND MARITIME. 


and Maritime cases; nor have I been able to imagine any 
reason whatever why those cases, alone, should have been 
transferred to the general government; nor have I ever met 
with even an alleged reason for supposing that they were trans- 
ferred to the general government, because the English Court of 
Admiralty entertained jurisdiction of them. It must have been 
for a higher, more patriotic, and more international reason, that 
the States surrendered the whole subject to the federal govern- 
ment.(a) 


§ 191. If we examine the etymology or received use of the 
words Admiralty and Maritime jurisdiction, we shall find that 
they include the judicial jurisdiction of the admiral, and of all 
maritime causes, or causes arising from things done upon and 
relating to the sea ; or, in other words, all transactions and pro- 
ceedings relative to commerce and navigation, and to damages 
or injuries upon the sea, or navigable waters of the nation, and 
on the high seas. In the maritime codes, and their commen- 
tators, and in the writings of the greatest jurists, in all the great 
maritime nations of Europe, the terms Admiralty jurisdiction 
are uniformly applied to the courts exercising jurisdiction over 
maritime contracts and concerns, and administering the general 
maritime law. The judges of the common law courts in En- 
gland, in a spirit which has been alluded to, use them in a nar- 
rower sense; but the distinguished men who practised and 
presided in the Admiralty, and who made such subjects their 
peculiar study, always used those words in their wider and 
More appropriate sense; and there was no superior sanctity in 
the decisions at common law upon the subject of the jurisdic- 
tion of those courts, which should entitle them to outweigh the 
very able and learned decisions of the great civilians of the 
Admiralty. In seeking for the proper signification of those 
words even in England, where could we so properly search for 
information on the subject as in the works of those jurists, who 


(a) Ante, § 4, 5, 38, 39, 40. 2 Gall. 468. 5 How. 456,7. 5 How. 459,3. 6 
How. 385. Ante, § 27, 28. 
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have adorned the maritime courts from age to age, and made 
its jurisdiction the pride and study of their lives.(a) 


§ 192. It has been before remarked that the Constitution was 
formed after twelve years of actual independent nationality in 
the States, under the confederation—that the United States 
Government can, in no proper sense, be called an offset from 
that of Great Britain—that the existence of Great Britain is not 
alluded to in the Constitution, much less are any of her insti- 
tutions adopted as the patterns or originals of our own, so that 
if the jurisdiction of the British Admiralty Courts—English, 
ancient and modern—Scotch—Colonial—had been always and 
every where the same, still that a grant of al/ admiralty and 
maritime cases could, on no rational principles, be construed as 
meaning, not all cases, but only such cases as one court of one 
nation had, by another court of the same nation, been permitted 
to take jurisdiction of for merely municipal reasons. Surely, if 
any British Court was to furnish the rule of our admiralty juris- 
diction, it would be the Colonial Courts, whose jurisdiction was 
20 fully set forth in their written commissions.(b) 


(©) Ante, § 38, 39, 40, 41. 2 Gall. 469. 
(2) Ante, §§ 30, 31. Ante, $4 125, 126, 197, 151, 158. 
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CHAPTER XIII 


Trial by Jury—Suits at Common Law—Suits in Personam— 
Commerce. 


$ 193. It has been sometimes said that the 6th and 7th amend- 
ments to the Constitution securing the right of trial by jury, 
have the effect to restrict the general grant in the Constitution, 
for the reason that in Admiralty Courts causes are usually 
determined by the Court without the aid of a jury. “ Depriving 
ys in many cases of the benefit of trial by jury,” was one of the 
grievances enumerated in the Declaration of Independence ; 
and the trial by jury has always been, to the American People, 
an object of deep interest and solicitude, and every encroach- 
ment upon it has been watched with great jealousy. The right 
to it is secured by all the State Constitutions, and the want of 
such an express security in the Constitution of the United States 
was one of the strongest objections taken against its adoption. 
‘To meet the public feeling on the subject the sixth and seventh 
amendments to that instrument were adopted in these words :{a) 

(7.) “In suits at common law where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury shall be otherwise re- 
examined in any court of the United States than according to 
the rules of the common law.” 

(6.) “In all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial by an impartial jury of the 
State or district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law.” 


$194. Able jurists have contended, that in this view the 
admiralty jurisdiction should be considered as restricted, rather 
than extended by the frame of our judicial system. The most 
careful reflection, however, has not enabled me to perceive how 


(a) 3 Pet. B. 446 
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the question of the jurisdiction of the Admiralty is in the remo- 
test degree affected by thew provisions. The sixth amendment 
expressly limited to criminal prosecutions for crimes commit- 
ted in some State or district of the United States. It would, 
therefore, hardly extend to crimes committed on the high seas, 
which would alone be the subject of admiralty jurisdiction, and 
if it could, there is nothing to prevent the Congress from doing 
what they have long since done, and what the British Parlia- 
ment had done before them ; provided by Jaw that the trial of 
maritime crimes in the admiralty shall be by jury.(a) 


$195. So the seventh amendment is limited to suits at com- 
mon law, which does not include either suits of equity, or of 
admiralty and maritime jurisdiction.(5) 


$196. Indeed it seems quite pluin, that while the People had’ 
the subject before them, fresh from the discussions in relation to 
the Constitution itself, they intended to confine the constitu- 
tional necessity for jury trials to crimes committed within the 
territorial limits of the United States, and to suits at common 
law; and to leave it to the wisdom of Congress to decide 
whether the jurisdiction over transactions so peculiar as those 
of the sea, should be exercised only by judges schooled in the 
principles and mystery of such transactions as had been done 
in all ages and nations before, or should be left to the uncertain 
chances of juries, familiar alone with the usages and necessities 
of the land. The Congress wisely gave to maritime offences a 
jury, but as wisely decided that in causes, civil and maritime, the 
court should decide the fact as well as the law.(c) 


§ 197, The question whether any particular court has juris- 
diction or whether a particular cause be within the judicial 
cognizance of the General Government, is totally different from 
any question of the manner in which the court shall proceed, and 
if the Congress should now pass a law that the trial of all 


(a) 5 Howard, 493. Edw. Ad. Jur. 153. 4 Black, 268. 5 How. 450, 5 U.S. 
Stat. at Large, 726. Conk. Ad. Jur. and Prac. 7. 

(4) 3 Pet. 446, 7. 

(e) 5 How. 441, 492, 3, 4. 
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causes in the courts of the United States should be by jury, it 
would not in the slighest degree change or modify the jurisdic- 
tion of those courts, nor interfere with the grant to the Federal 
Government, as will be readily perceived, by recurring to the 
ninth section of the judiciary act giving jurisdiction to District 
Courts. Had the exception in the last clause of the section 
been omitted, admiralty and maritime cases would have been 
triable by jury like all other cases, but the jurisdiction would 
not have been changed. In some of the State Courts of Admi- 
ralty all causes were tried by a jury.(a) 


$198. The phrase “Suits at common law,” in the seventh 
amendment to the Constitution, has also been made the founda- 
tion of an objection to the admiralty jurisdiction in all these 
cases, which in England, at the time of the Revolution, could not 
be tried in the Court of Admiralty, but must be brought in the 
courts of common law—an objection which seems to have been 
first raised by the late Judge Baldwin in the case of Bains e. 
The Schr. James and Catharine.(b) 


$ 199. The cases brought by the Constitution within the 
judicial fema/of the United States are of four general classes. 
1st. Cases of every description in law and equity arising under 
the Constitution, laws and treaties of the United States—a juris- 
diction necessary to enable the United States to execute and 
enforce its own laws, 2d. Cases of every description affecting 
ambassadors, other public ministers and consuls—a provision 
obviously necessary to enable the Government of the United 
States to regulate its intercourse with foreign nations, and to 
secure the dispensing of justice to the agents of that intercourse. 
3d. To all cases of admiralty and maritime jurisdiction—a pro- 
vision necessary to enable the General Government to adminis- 
ter that branch of the law ot nations known as the general 
maritime law—embracing the system of laws which regu- 
late the rights and duties of those engaged in maritime affairs 


(«) 5 How. 459. Ante, § 168, 169. 
(6) Bald. 544. 
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or doing business on the common navigable highways of 
mations. 4th. To controversies between citizens of different 
States, d&&c.—-a provision necessary to secure a due administra- 
tion of justice in cases in which national prejudices, state pride 
or state interest might influence the decision of the state tribu- 
nals. This classification relates entirely to the jurisdiction, so 
far as it depends upon the subject matter.(a) 


$200. There is also another classification of cases which is 
entirely independent of the question of jurisdiction, and depends 
solely upon the mode of proceeding, viz. common law cases, 
equity cases, and admiralty and maritime cases—these classes 
include all judicial cases. By cases in law are meant causes in 
which legal rights and duties and offences are to be ascertained 
in courts of law. By cases in equity are meant cases in which 
equitable rights and duties are to be ascertained in courts of 
equitable jurisdiction and proceeding ; and by admiralty and 
maritime cases, are meant cases in which maritime rights, duties 
and offences become the subject of judicial cognizance in courts 
of admiralty and maritime jurisdiction.(b) 


§ 201. Each of these courts has its own system of legal 
principles, and its own practice or course of procedure, so that 
@ suit in law or suit in equity, and a suit in Admiralty, can 
hardly be said to resemble each other. It is not, however, to 
be understood, that the same substantial claim may not bea 
matter of controversy in courts of either class. A claim for 
mariner’s wages may be prosecuted in a court of law, and it is 
then a case in law, or a suit at common law; and it is to be 
settled according to the rules which govern the court in which 
it is prosecuted. The same demand may also, by the necessity 
of a discovery, or of an injunction, or by the intervention of trus- 
tees, be brought within the range of equitable jurisdiction—it 
then becomes a case in equity, and the rules of that course of 
procedure must be applied to it. Or the same claim may seek 


() Ante, § 27. 
(6) Ante, § 27. 3 Pet. 446. 5 How. 460. 
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its more usual and appropriate forum, a Court of Admiralty; 
in which case, it is to be disposed of according to the course of 
Admiralty Courts. The Constitution nowhere provides what 
cases shall be within the one or the other class, nor what shall. 
be the steps of proceeding. That is left to be settled by the 
courts, according to the established principles of judicial pro- 
cedure, subject to the restrictions in the 6th and 7th amendments 
of the Constitution, which provide that in all criminal prosecu- 
tions, and in all suits in common law courts, involving more than 
twenty dollars, the right of trial by jury shall be preserved (a) 


§ 202. The fact that the Constitution provides only that all 
crimes shall be tried by a jury, and that in all suits at common 
law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved—and omits to in- 
clude in the same provision Admiralty and Maritime civil cases, 
and cases in equity, shows that it was not intended to include 
them; and that the whole force of the 7th amendment is, that 
in all cases, except Equity and Adarfiralty cases, the parties 
shall have the right to a trial by jury, if they demand it. 


§ 203. The learned judge seems to have overlooked the dis- 
tinction between the Constitution and the acts of Congress, as 
well as the difference between the course of proceeding and the 
fundamental law of jurisdiction. The limit and extent of the 
judicial power of the United States, are fixed by the Constitu- 
tion, which is inflexible and above the power of the Congress, 
while the mode of exercising that jurisdiction, the organization 
of the courts, and the course of procedure, are prescribed by the 
acts of the Congress, and are subject to be altered, modified 
and repealed, at the pleasure of the national legislature, which 
may at any time enact, that all cases of Admiralty and Mari- 
time jurisdiction shall be tried by a jury. The forum would, 
nevertheless, remain the same.(6) 


(a) 3 Pet. Ad. 446 3 Swan. 605, 670. 2 Vernon, 54. 10 Ves. 155. 1 Cox, 
264. 3 Beav. 409. 12 Mod 16. 
(b) Ante, § 18. 
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§ 204, It is not uncommon in the reports, to find counsel, and 
even judges, insisting that the court has not jurisdiction in a 
particular maritime cause of action in personam, while they 
admit the jurisdiction over the same cause of action in rem. 
And it has been sometimes very gravely asserted, that the 
Admiralty Courts have jurisdiction only in rem, or at most, but 
very rarely in personam, and only as ancillary to the jurisdiction 
inrem. A striking instance of this, is to be found in the late case 
of Cutler v. Rae, (7 How. R. 729,) where an action in personam 
was held to be not within the jurisdiction of the Admiralty, 
although the subject matter of the action—an average contribu- 
tion—has, in all ages and nations out of England—semper, 
tbique, ab omnibus—been held to be most peculiarly a matter of 
Admiralty and Maritime jurisdiction. The readiest reference to 
the most common books of precedents and cases, will show that 
in the earlier periods of Admiralty practice, ‘almost all the cases 
were in personam. This was the usual course of Admiralty 
proceedings, and it was not considered necessary to arrest the 
Vessel, except in cases where the owners or master were absent, 
or where a mere question of privilege or preference was to be 
decided. But the distinction between proceedings in rem and 
in personam, has no proper relation to the question of jurisdic- 
tion. If mariners wages, salvage, freight, and bottomry, are 
maritime causes of action, then the Court of Admiralty has 
jarisdiction of them, and may use any of its appointed modes 
to give the party any remedy to which the law entitles him. 
The substratum of the action, is the liability of one party to 
tespond to another, and the court may enforce it against the 
person, or against a particular portion of his property, or against 
his property generally, as the law may have provided the right. 
If the cause of action be by law, a lien upon a vessel, or her 
cargo, or freight, or the proceeds thereof, or the remnants and 
surplus thereof, the court may enforce that lien by a suit in 
tem, or may allow the lien to remain, aid compel the party 
himself to pay the demand, by imprisoning his person, or by 
selling his property on execution. In such cases, the question 
before the court, is not whether the court have jurisdiction, but 
whether the party have right; it is not a question in abate- 
nent, but a question of the merits of the action. “If the cause 
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is a maritime cause, subject to Admiralty cognizance, juriedic- 
tion is complete over the person as well as over the ship. It. 
must in its nature be complete, for it cannot be confined to one 
of the remedies on the contract, when the contract itself is 
within its cognizance.”(a) 


§ 205. It has been sometimes insisted, that the Admiralty has 
not jurisdiction of any case of which the common law has ju- 
risdiction. Indeed, as has been before remarked, such a rule 
was made a principal cause for restraining the English Admi- 
ralty Court. The jurisdiction of that Court especially extended 
to cases not maritime, arising beyond sea and with foreigners, 
A reason given for this jurisdiction, was that by the common: 
law, the courts of common law could only take cognizance of 
matters arising within the counties of the realm, because every 
fact must be averred in the pleadings to have arisen or happen- 
ed within some particular county of England. While this 
strictness prevailed, it is clear that cases arising beyond eea 
could not be tried in the common law courts. In process of 
time, however, the common law courts held the venue to be 
immaterial and not traversable, and hence a fictitious venue was 
laid, and all facts were averred to have arisen at Westminster, 
and then, and for that reason, they denied the jurisdiction of 
the Admiralty, it being no longer necessary. The test of hap- 
pening within or without the body of a county, which should 
have been confined to cases (not necessarily maritime,) alleged 
to have happened beyond sea, was in process of time applied 
to maritime cases happening in the close seas of England, and 
finally the notion came to prevail, that all cases in which the 
common law gives a remedy, and in which the common law 
courts are easily accessible, are not within the Admiralty jurisdic- 
tion. It is extraordinary that it should be contended, that no cases 
which might be the subject of suits at common law, should be 
heard in the Admiralty—-since seamen’s wages, and almost all 
the subjects of English Admiralty jurisdiction, may be prose- 


(a) 12 Wheat. 460. Dunlap Ad. Prac. 69. Bald. C. C. R. 544. 7 Howard, 
729. § Howard. 392. Boyd's Proceedings, pessin, Clerke’s Praxis. passim. 
Hall’s Adm. passim. 
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cuted in common law courts, even in England, and such a 
construction would annihilate the Admiralty jurisdiction in that 
country, and make the grant of it in our constitution quite un- 
meaning and nugatory.(a) 


§ 206. It has however, with much less reason, been said in 
relation to the lakes and rivers, bays and harbors, in this coun- 
try, that they are not within the Admiralty and maritime juris- 
diction, because the common law courts on the shores are con- 
veniently accessible and competent to give relief. This must 
be a fallacy, if it be true that the Admiralty and maritime juris- 
diction is conferred upon the federal government, as has been 
before remarked, for national and international purposes, and 
not to supply deficiencies in the common law, nor to create a 
more accessible jurisdiction—especially since the same court of 
the United States is at the same time a commen law court, as 
well as an Admiralty Court. It was because, by the common 
eonsent of civilized nations, maritime transactions, on the great 
highways of commerce, should be subjected to the vera lez, 
recta ratio—the equitable principles and rules of natural justice 
—which, without the enactment of any legislature, are acknow- 
ledged as the general maritime law—because the internal as 
well as external peace of the nation might be involved, and 
the rights of citizens of the different States might be subjected, 
not to a general and unbiassed tribunal, but to a local, a prejudiced 
or a partial one, that this jurisdiction was made national. 

That there are local laws and local courts ready, and, in 
their own view, competent, to give redress, so far from being 
a reason why the Admiralty jurisdiction should be excluded, 
is one of the strongest reasons why it should be ample and ac- 
eeasible, In no other way can the maritime law be maintained 
or administered with uniformity and national consistency, and 
the equal rights of all the States be preserved on the waters 
washing the shores of different States. The constitution is 
full of evidence to show that the nationality of the States was 
to be preserved, in all matters in which the rights and interests 


(e) Ware, 91. 5 How. 464. 3 Pot 447. 
15 


114 COMMERCE. 


of the particular States alone were to be concerned, but in every 
thing in which there was to be a common right and a common 
interest, there the rights of theStates were to be preserved through 
the agency of the federal government. The navigable waters 
of the nation are not the exclusive property of any State, but are 
common to all.(a) 


§ 207. Hence the Constitution conferred upon the General 
Government the power “'To regulate Commerce with Foreign 
Nations, and among the Several States, and with the Indian 
Tribes”—a grant which covers the whole ground of commercial 
intercourse, but was accompanied by the limitations that “no 
tax or duty shall be laid on articles exported from any State— 
no preference shall be given by any regulation of commerce or 
revenue to the ports of one State over those of another—nor 
shall vessels bound to or from one State, be obliged to enter, 
clear, or pay duties in another.” “ All duties, imports, and ex- 
cises shall be uniform throughout the United States.” Subject 
to these limitations, the legislative power extends to all subjects 
of international commerce—the States being considered as na- 
tions. It surely cannot be denied, that the judicial power is co- 
extensive with the legislative power. The want of a proper 
judicial power to enforce the national legislation, was one of the 
greatest evils under the Confederation.(b) 


$ 208. The wisdom of our ancestors, in laying the foundations 
of the republic, is in nothing more evident than in our organic 
regulations in relation to commerce. For all commercial purpo- 
ses, we must be one people—no protective, retaliatory, pro- 
hibitory systems of revenue or other restriction, can ever 
interfere with the bonds of our nationality—perfect freedom 
and equality of trade and navigation among ourselves, is con- 
stitutionally secure. If it had not been so, long before this 
time we should have been severed, divided, antagonistical and 
weak nations, the fragments of our original Union. How easy 


4a) 5 How. 495. Ante, §27. Federalist, No. 8&3. 5 How. 459. 
(8) Const. Art 1,$8. Subd. 1,3. Ibid, § 9. Subd 5. 
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it is to perceive that our harmony may be interrupted, and 
our strength impaired, if each state may adopt and enforce 
on its half of a river, its section of a lake—its short stretch 
of coast—in its own ports and harbors, and local waters, to 
which al] the States have a common right of use—a system 
of commercial and maritime law, repealing or conflicting with 
that great system of commercial law which is known as the 
Admiralty and Maritime Law, and which alone can secure 
those equal State rights which it was one great object of the 
«onstitution to protect.(a) 


Ante, $4. 


CHAPTER XIV. 


The Maritime Law— Maritime Contracts. 


$209. The maritime law, as has been before remarked, is 
not the law of any particular country, but a law common to all 
nations which are engaged in maritime commerce, and does not 
rest for its character or authority on the peculiar institutions and 
local customs of any particular country, but consists of certain 
principles of equity, and usages of trade, which general conve- 
nience, and a common sense of justice, have established, to re- 
gulate the dealing and intercourse of merchants and mariners, 
- jn matters relating to the sea, in all the commercial countries of 
the world.(a) 


§ 210. The general maritime law is found, in its perfection of 
reason, broadly and fully laid down and discussed in the works 
of the celebrated and learned commentators upon the maritime 
codes, and of other elementary writers on maritime law, such 
as Selden, Grotius Stracha, Bynkershoek, Valin, Stypmanus, 
Loccenius, Casa Regis, Emerigon, Kuricke, Pothier, Roccus, Ma- 
lynes, Cleirac, Boucher, Boulay Paty, Pardessus, Vinnius, Lu- 
beck, Targa, and many others, whose works have been the 
universally known, and everywhere conceded evidence of the 
Admiralty and maritime law.(b) 


$211. It would swell this treatise far beyond the limits which 
] intend to give it, were I to attempt an analysis or synopsis of 
those various codes and commenturies. It will be sufficient, 
here, to remark, that none of them adopt any rule at all analo- 
gous to the modern English rule, as narrowed down by the 
prohibitions of the King’s Bench. The question, whether a 
cause of action arose within the limits of a county or in a har- 


(a) Ante, §41. Ware, 315. 3 Kent’s Com. 3d edit. t. 
{b) I Boulay Paty, 96. 3 Kent's Com. 3d edit. 1 to 21. 


MARITIME LAW AND MARITIME CONTRACTS. 117 


bor—or was founded on an instrument sealed or unsealed—or 
made on shore or on ship board—in a usual or unusual form— 
appears never to have entered the minds of those legislators 
and jurists. They have always looked solely to the maritime 
mature and character of the transactions, which cannot de- 
pend upon any such considerations, and they treat of all cases of 
service, contract, tort, or accident relating to ships, shipping and 
maritime commerce.(a) 


§ 212, While, however, the maritime law regulates and en- 
forces all maritime contracts, it does not take cognizance of 
agreements not in themselves maritime, although they may be 
preliminary to maritime contracts, and have a direct reference 
to them, Thus,a marine policy of insurance is a maritime 
contract; but an agreement to make a particular policy, has 
been held to be not a maritime contract; so that if the agree- 
ment should be violated, and the policy should not be made, or 
being made, should differ in important particulars from that 
agreed upon, the Admiralty would not have jurisdiction of a 
suit for that violation, although it would entertain a suit on the 
policy actually made. So, too, the building of a ship is a mari- 
time service, and the building contract is one within the cogni- 
zance of the Admiralty; but a mere undertaking to make a 
building contract for a ship, or to procure a person to build a 
ship, is not within the jurisdiction of the Admiralty. It is not 
@ maritime contract. It is not subject to the regulation of the 
maritime law. The distinction in many cases will, undoubtedly, 
seem shadowy and unreal, still, in a large class of cases, it will 
be readily perceived, and its importance fully appreciated.(6) 


$ 213. It is not always easy to determine, what is a maritime 
contract. The dividing line between causes maritime and 
not maritime, is not always strongly marked. It is believed 
that a sure guide in matters of contract, is to be found in the 
relation which the cause of action has to a ship, the great agent 


() 3 Pard. Loix. Mar. 451. 
(b) 2 Gall 468 3 Meson, 16. Dunlap Prac. 43. 4 Mas 380. 
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of maritime enterprize, and to these a highway of commerce. 
The languages of those nations in which the Admiralty and 
maritime jurisdiction has been longest acknowledged, and 
where the system of law which regulates maritime commerce 
has been most studied, furnish a brief illustration of the proper 
compass of the maritime law, in the significant - descriptive 
names which they give to it in the vernacular tongue. Ses 
Laws— Maritime Law—Law of Ships and Shipping—Lavws 
of Naval Trade and Commerce—Droit Maritime— Water- 
rechte—Scip rechte—Scip rechts—Skip roet—Zee rechten— 
Gius Nautico—Leggi Maritimi—Jus Maritimi(a) Much 
of which is briefly expressed in the title of the “ Consulate Agree- 
ments, statutes, and good ordinances, which the ancients estab- 
lished for the cases of merchants and mariners and masters of 
vessels.”(b) 

We find no allusion to tides as affecting the law—no excep- 
tions of ports or harbors, or narrow seas—or bodies of counties— 
or contracts in unusual form—or sealed or unsealed, with or 
without a penalty—made on land or on ship board. The only 
question ts, whether the transaction relate to ships and vessels, 
masters and mariners, as the agents of commerce, on great 
navigable waters. “ Toutes les affaires relative a la naviga- 
tion et aux navigateurs appatient au droit maritime.”(c) 


§ 214. At the hazard of unnecessary repetition, I shall here 
bring together further evidence, consisting of extracts from 
documents which have been already referred to, and which will 
show the uniformity or similarity of language which has been 
used on this subject in different ages and countries, 

“To hold conusance of pleas, debts, bills of exchange, poli- 
cies of assurance, accounts, charter parties, contractions, bills of 
lading, and all other contracts, which may any ways concern 


(a) Mare—The Sea; sometimes 2 great river. Moritimus.—Of or belonging 
to the Sea. Nawta.—A Sailor. Nauticus—Belonging to ships or mariners. 
Navis.—A ship or bark ; any vessel of the sea or rivers. Navalis—Bolonging to 
shipa.—Ainswoats. 

(b) 5 Pard. 11. Ante, § 184. 

(c) 3 Pard. Loix. Mar. 451. 1 Boulay Paty, 99, 
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moneys due for freight of ships hired and let to hire, moneys 
lent to be paid beyond the seas at the hazard of the lender, and 
also of any cause, business, or injury whatsoever, had or done 
in or upon or through the seas, or public rivers, or fresh water, 
streams, havens, and places subject to overflowing whatsoever 
within the ebbing and flowing of the sea.”(a) 

« Also, touching all and singular other matters which concern 
merchants, owners and proprietors of ships, masters, shipmen, 
mariners, and shipwrights.”(6) 

« Agreements, statutes, and ordinances, established by the 
ancients for the cases of merchants and mariners and masters 
of vessels.”(c) 

“Laws of ships and navigators.”(d) 

“ Judgments of the sea, of masters, of mariners, and mer- 
chants, and all their doings.”(e) 

“Ordinances that masters and merchants observe among 
themselves in subjects of maritime law.”( /) 

“ Water-law,—as established by the merchants and mas- 
ters.”(¢) 

“Directions for those who pursue commerce and put to 
sea."(k) 

“« All business, civil and maritime, whatsoever, commenced, or 
to be commenced, between merchants, or between owners and 
proprietors of ships and other vessels, and merchants or others 
whomsoever, with such owners and proprietors of ships, and 
all other vessels whatsoever.”(#) 

“'To take cognizance of, and proceed in all causes, civil and 
maritime, and in complaints, contracts, debts, exchanges, poli- 
cies of assurance, accounts, charter parties, agreements, bills of 
lading of ships, and all matters and contracts which in any 
manner whatsoever, relate to freight due for ships hired and let 
out, transport money, bottomry, or which are affairs between 
merchants, or between owners and proprietors of ships or other 


{a) Ante, § 48. (f) Ante, § 182 
(5) Ante, § 50. (g) Ante, § 183. 
(c) Ante, § 84. (4) Ante, § 185. 
(@) 5 Pard. Loix. Mar. 7, 9. () Ante, § 126. 


(e) Ante, § 51, 181. 
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vessels and merchants, or other persons with owners and pro- 
prietors of ships and all other vessels.”(a) 

It will be observed, that these are extracts from the earliest 
and most authentic evidences of the maritime law throughout 
the whole coast of modern civilization in Europe and America, 
previous to one hundred years ago; and the concurrence of 
all these authorities cannot fail to show, that the maritime law 
is, and always has been, The Law of Ships and Vessels and 
Naval Commerce. 


(a) Ante, § 152, 


CHAPTER XV. 


Ships and Vessels. 


$215. Ship is a general term, and in the law is equivalent to 
vessel. It is defined, a locomotive machine adapted to trans 
portation over rivers, seas and oceans. 

“ Sub vocabulo navis omnia navigationum comprehenduntur. 

“ Navim accipere debemus sive marinam, sive fluciailiom, 
sive in aliquo stagno naviget."(a) 


$ 216. Whether the old tradition, that the first idea of the 
canoe was sugyested by a split reed floating on the water be 
true, or whether the simple raft was not the first instrument of 
maritime locomotion and transportation, it is not necessary to 
inquire; nor whether the tiny sail of the nautilus, or the web- 
foot of the water fowl, suggested the first means of propulsion. 
It is, however, certain that ships and vessels, in all their varie- 
ties of construction, and all their modes of propulsion, are but 
the more or less perfect combinations of the canoe and the raft, 
the sail and the paddle, as human ingenuity and science in the 
progress of civilization and art have removed old difficulties, 
and suggested new expedients, till vessels are the most per- 
fect and wonderful productions of human art, and in all the 
stages of their progress, from the humble catamaran and balsa to 
the majestic steamer of our day, they have been the great agents 
of exploration and trade, and the formidable instruments of in- 
dividual and national plunder, as well as of defence and legiti- 
mate couquest.(b) 


$217. Questions have sometimes arisen, how far size, and 


(«) Malynes, 123, 141. I Boulay Pat. 100,101, 1 Pard.97. Enc. Am. art. Ship. 
(4) Falconer's Dic. art. Naval Architecture. Sea Laws, 446, 1 Molloy, 307, Fale 
Dic. Catamaran. 
16 
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capacity, and purpose, and mode of propulsion, must enter into 
the definition of a ship or vessel under the maritime law, and 
cases are found in the books in which ships or vessels are de- 
nied that character, because their size was small compared with 
the more capacious constructions of modern times, and because 
they were employed in the humble occupations of agricultural 
or agrestic commerce. Those can hardly be denied the cha- 
racter of ships and vessels which, in every particular, are supe- 
rior to the ships and vessels of those countries and periods in 
which the great codes of maritime law were promulgated and 
enforced ; nor can it make any difference whether the vessel is 
propelled by the wind or the tide, or paddles, or whether the pad- 
dles are moved by steam, by animals, or by the human arm.(a) 


$218. Under the name “navis, ship,” says Malynes, “is all kind 
of shipping understood, and navigium, vessel, is a general word, 
many times used for any kind of navigation. So that it is not 
of any moment to describe the diversity of ships, as carracks, 
galleons, galleasses, gallies, centauries, ships of war, fly boats, 
busses, and all other kinds of ships and vessels.” Each nation 
has its mode of construction and rigging and navigation, and its 
kind of craft, but all are ships and vessels which are manned by 
a master and crew, and are devoted to the purposes of transpor- 
tation and commerce, whether in the fisheries or in mere trade. 
A scow, a lighter, a ferry-boat, and probably a raft or timber 
ship, under certain circumstances, would be held to be a ship or 
vessel, and subject to the same maritime law as other vessels. 
It is not the form, the construction, the rig, the equipment, or 
the means of propulsion that establishes the jurisdiction, but the 
purpose and business of the craft as an instrument of naval 
transportation.(b) 


§ 219. The statutes of the United States in various cases refer 


(a) N. Y. Law Rep. 373. 9 Wheat. 1. Gilp. 525. 4 .N. ¥. Leg. Ob. 440. 

(6) It would not be uninteresting to enter into some details of the extraordinary 
diversity which exists in the water craft of different nations and of different ages, 
nor would it fail to illustrate and enforce the remark in the text; but such an in- 
quiry would be out of place here. 
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to the size of ships and vessels, and it must be held that vessels 
of the classes described as ships and vessels in the statutes are 
for the purposes of the maritime law ships and vessels. By the 
registry acts, all ships and vessels intended for the foreign trade, 
“whether ship, brigantine, scow, schooner, sloop, or whatever 
else,"(a) must be registered and recorded ; and among others are 
mentioned vessels not exceeding fifty tons. 


§ 220. Vessels engaged in the coasting trade, “on the sea coast 
or on a navigable river,” including ferry boats,(b) as well as all 
other vessels, must be enrolled and liceused if they be of the 
buarthen of five tons or upwards ;(c) and they are all uniformly 
spoken of in the statutes as “ships and vessels.” And some of 
the ships of Columbus, in which he traversed an unknown ocean 
on the greatest maritime enterprize of the world—of Cortes 
seeking to conquer a populous empire—of the buccanneers, the 
terror of armed fleets and of fortified cities, were inferior in siz: 
to the small craft that carry on commerce on our smaller lakes 
and rivers. “'The first discoverers of America committed them- 
selves to the unknown ocean in barks, one not above fifteen tons 
—Frobisher in two vessels of twenty or twenty-five tons—Sir 
Humphrey Gilbert in one of ten tons only.(d) 


$ 221. And vessels devoted especially to the humbler com- 
merce of agricultural productions, or of the homespun fabrics 
of the farm and the mechanics shop, are in the same manner 
to be considered ships and vessels, and subject to the maritime 
law. Itcan make no difference in the principle, whether the 
ship or vessel be loaded with tea from Canton, coffee from Rio, 
cotton from Mobile, tobacco from Richmond, flour from Balti- 
more, coal from Liverpool or Philadelphia, onions from Wethers- 
field, or with pork, poultry, butter, cheese, fruits, and other arti- 
cles of produce from the farms and villages between the large 


(a) 2 Bior. Laws U. 8. 318, sec. 9. 

(6) 2 Bior. Laws U. 8. 337, sees. 12, 14. 
(c) $4. 334, woo. 4, 344, vec. 26. 

(d) Quarterly Review. 
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ports—all these are the agricultural products of their loca- 
lities. And in the same manner silks, cashmeres, crapes, laces, 
and cloths from the foreign looms, and liquors from abroad, are 
no more cargo, or merchandize or goods, than boots and shoes, 
home-made clothes, cider, whisky, wooden clocks, shoe pegs, 
and other coarse articles of manufacture, which often fill the 
sloops and schooners of the coasting trade of the rivers and 
bays, They are the manufactures of their localities, and the 
vessels that carry them are the ships and vessels of the mari- 
time law, even though they do not make the three years voya- 
ges of Solomon to Tarshish for “ gold and silver, ivory, and apes 
and peacocks.” The earlier as well as the later codes of mari- 
time law, expressly embrace the vessels employed in this class 
of commerce, and it is not easy to see how a doubt was ever 
raised on the subject.(a) 


§ 222. A ship is usually described as consisting of the ship, 
her tackle, apparel and furniture, and in case of a steamer, her 
engine. 'This includes the hull and spars, which constitute the 
ship—the rigging, which constitutes the tackle—the sails, which 
are her apparel—the anchors, and numerous utensils for ships 
use, which are the furniture. This does not include the boats 
nor the ballast.(5) 


§ 223. A ship is always the same ship, although the original 
materials of which it was composed may, by successive repairs 
and alterations, have been in the course of time entirely chang- 
ed, and if a ship be entirely taken to pieces, without the inten- 
tion of reconstruction, should the same materials be reconstructed 
into a ship in precisely the same manner, it would not be the 
same, but another ship.(c) 


(a) Gilp. 526. 2 Chron. 9, 21. 
(b) Sea Laws, 444. 1 Hag. 194. 1 Molloy, 313. 
(¢) Sea Laws, 443-4. Malyne’s, 123. 1 Boulay Paty, 102, 104. 1 Mob 31%, 
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Seas—-Lakes— Rivers. 


§ 224. A ship is none the less or more a ship, because she is 
confined to fresh or salt water, or running or stagnant water. 
The phrases, the Sea—the High Sea—the High Seas—are fre- 
quently used in connection with the Admiralty jurisdiction. 
The High Sea—the Open Sea—are phrases used to distinguish 
the expanse and mass of any great body of water, from its 
margin or coast—its harbors, bays, creeks, inlets. High seas, 
in the plural number, more properly means the oceanic mass of 


waters, which is composed of many subdivisions of seas and 
oceans.(a) 


$225. The Sea, what is it in the legal sense? It means 
when used by a nation or people, the large navigable waters on 
which that people have intercourse or commerce in ships and 
vessels. On islands in the ocean, it means the ocean—in the 
languages of the South of Europe, it means the Mediterranean-— 
on the Baltic Sea, the White Sea—the Zuyder Zee—Sea of 
Geneva—the Black Sea—the Sea of Marmora—the Sea of 
Azoph—the Caspian Sea—the Sea of Aral—the Red Sea—the 
Dead Sea—the Sea of Gallilee, it means the waters of those 
seas respectively. In classic Latin and Greek, ancient and 
moder, and in the vernacular tongue of those who dwell on 
the shores of those seas, and carry on commerce on their wa- 
ters, those waters are sea, and the vessels which navigate them 
are ships. In the 107th Psalm, the phrase, “ those who go down 
to the sea in ships,” isa strictly literal translation of the Greek of 
the Septuagint, and the Latin of theVulgate, and in all these lan- 
guages, precisely the same words are used for sea, and for ship as 
are used in Mark 4, 1, for the little sea of Gallilee, and the ves- 


(a) 5 flow. 462. Dunlap’s Prac. 32. 
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sels in the port of Capernaum; and the same words are in con- 
stant use throughout the Scriptures, for all sorts of navigable 
waters and navigating vessels, Virgil uses mare for the river 
Timavus—and it was in common use by all writers in latin, 
for any large body of navigable waters, and an adjective was 
added to give it a specific use. Mare inferum—superum—Tyr- 
henum—Tuscum—Adriaticum—-Ionicum. Mare Magnum—. 
Mare Oceani.(a) 


§ 226. The visible flux and reflux of the Tide is by no means 
necessary to constitute the sea. There are no visible tides in the 
Baltic, the Mediterranean, the Black, the Caspian, the Aral, the 
Marmora, the Azoph, the Dead Sea, or the Sea of Gallilee. Isay 
visible tides, for if the tides be the result of the moon’s attrac- 
tion, then there must be a tide in all large bodies of water, for 
that attraction must be universal and irresistible—and although 
not easily perceptible because of the restless character of the 
fluid, still a tideometer might be constructed with such delicate 
arrangements as to show the attraction of the moon with as 
much certainty as the heat in her winter rays is measured by 
delicately constructed thermometers. If the jurisdiction of a 
court should be made to depend upon such a criterion, instead 
of the character of the controversy, such an instrument, instead 
of the arguments of counsel, would be necessary to enlighten 
the court. 


$227. The Mediterranean sea was the great theatre of all 
the maritime commercial enterprize of the early ages, of which 
we have any knowledge. No one ever doubted that cases on 
that sea were cases of Admiralty and maritime jurisdiction—yet 
there is no tide, and always a current running the same way, 
as regularly as in the Mississippi—and the Baltic, the White, the 
Black, and the Caspian seas have no tide, but, like our inland 
seas, the great western lakes, they have at intervals, longer or 
shorter, a rise and fall of the water whose cause is unknown. 
They may be the result of atmospheric pressure—of the force 


(@) 5 How. 462. Aims. Dic. Mare. 
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of winds—of uncertain and variable inflowing currents—and 
they may be the result of the ocean tides that, by irregular and 
obstructed subterranean channels, manifest their power in irre- 
gular spasmodic throes. If civilization and commerce had first 
had their harbors, and built their cities and their ships on the 
inland waters of the western continent, instead of the eastern, 
then our majestic rivers and lakes, the inland waters of Ame- 
rica, would have had the glory of exhibiting the necessity, and 
establishing the principles of the maritime law of the world, 
as they have already been the theatre of some of the most bril- 
lisnt naval and maritime exploits which have contributed to 
our national glory.(a) 


§ 228. It is not difficult to see how the matter of the tides has 
risen to a rank in relation to jurisdiction, to which it is not en- 
titled. At the first in England, the rise and fall of the tide was 
spoken of only in relation to the space between high and low 
watermark, in tide waters, which was declared to be within the 
ebb and flow of the tide, and so within the Admiralty jurisdic- 
tion, when the tide was in, but it had no relation to the general 
question of Admiralty jurisdiction. “ As far as the tide ebbed 
and flowed,” meant as far as high water mark on the shore, and 
not as far up the stream as the tide was perceptible. It had no 
relation to tideless waters. But in England, during the contests 
with the Admiralty, the common law courts, as has been shown, 
seized upon any thing for a pretext to further their views, and it 
was easy to make the flowing of the tide a limit as well in the 
navigable rivers as on the sea coast. In the general maritime 
law, there is nothing that confines maritime transactions or the 
maritime law, to tide waters or salt water. They are limited 
only to the affairs of ships and vessels, and those who sail, or 
own, or use, or injure them.(5) 


§ 229, In Admiralty and maritime torts and offences, which de- 
pend entirely upon locality, the ebbing and flowing of the tide has 


(¢) Faleon’s Dic 559-60. Silliman’s Journal, 6 Am. Reg. 343. 
<b) 7 Pet. $42. 11 Pet. 175. 12 Pet,72. 5 How. 463. Ante, § 71. 
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been taken as an arbitrary limit to what is called the high sea ; 
and in England, the common law courts have established the 
tide as the test of jurisdiction in British waters. But in the 
United States, even in matters which depend upon locality, such 
as seizures, navigability, instead of tide, is made the test. The 
Congress and the courts embrace within the Admiralty and 
maritime jurisdiction all seizures on waters navigable from the 
sea, by vessels of ten or more tons.(a) 


$ 230. There can be nothing in the mere rise and fall of the 
water, which can affect the jurisdiction of courts, nor in the 
periodicity of the rise and fall, nor in the cause of that rise and 
fall. Periodical inundations and freshets exist in most rivers 
and lakes, and they are subject to some curious laws which are 
known, and to many others, which have hitherto eluded disco- 
very. It is sufficient to say, that they would form quite as re- 
spectable a source of legal jurisdiction and maritime law, as 
any merely lunatic influence. 


$ 231. The Rivers are properly, and philosophically speaking, 
a part of the sea. This fact of physical geography is not stated 
for the purpose of thereby establishing a maritime jurisdiction 
in all or in any rivers. For the purpose of this question, navi- 
gability is the true test. The jurisdiction does not depend upon 
the existence of tides or of salt, or the absence of currente— 
nor upon any of the characteristic points-of distinction between 
rivers and oceans. 

It may seem fanciful, and, perhaps, unprofessional, to devote 
even a paragraph or two to such a view of the subject; but 
when, by a strict construction, a narrow and exclusive sense 
is sought to be applied to words of a larger signification, it is not 
always useless to show that a still more strict and techuical 
construction brings us practically to the same larger and more 
beneficial signification. 


§ 232. The earth is made up of two great systems, if we may 
so say—the land system and the water system. “ And God 
called the dry land earth, and the gathering together of the wa- 


(a) Jud. Act, §9. Conk. Treat. Sd edit. 136, 139, 950, 351. 
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ters called he seas.” The land and the water are each made 
up of numerous subdivisions, having generic and specific charac- 
teristic definitions. They are, nevertheless, respectively, one in a 
general sense. The land is all connected together, though we 
do not sometimes see the connection. The mountain, the val- 
ley, and the plain, exist as well at the bottom of the ocean as 
on the visible dry ground; and capes and promontories, and 
isthmuses and peninsulas, and islands, are but portions of the 
land. So arms, inlets, bays, ports, rivers, straits, and lakes, are 
parts of the sea, as the branches of the tree, or the limbs of the 
human body are portions of the body. The waters of our little ar- 
chipelago of New York, that wash the shores of Long Island, Sta- 
ten Island, NewYork Island, Bedlow’s Island, Governor’s Island, 
Bam Island, Randall’s Island, Blackwell’s Island, &c., though 
they are all within counties of the State of New York, and within 
the harbor of New York, and are connected with the ocean in 
every direction by straits, not more than a pistol shot in width, 
do not lose their character as a past of the ocean, because those 
islands lie near each other, any more than the waters that sur- 
round the West India Islands, or the Islands of the Grecian 
archipelago, cease to be portions of the sea, because the Islands 
of the sea lie clustered in their bosom. The great ocean (for, 
in the general sense, there is but one ocean,) is but the great 
central mass of water, like the trunk of the tree. It is the great 
reservoir from which water departs in vapor, to be condensed 
on the land, and rolled back in rivers to its original source, the 
ocean. If we could take, in a panoramic view, the whole ap- 
parent aqueous system, we should see that the waters are all 
one mass, apparently, as well as really, with the exception of 
here and there a lake with a subterranean outlet, and a few 
rivers that lose themselves in bibulous sands. This is the geo- 
graphical and philosophical view of this great fact of the unity 
of the waters. “The gathering together of the waters called he 
seas”—Genesis. If the ocean and all its rivers and arms could 
be dried, and again filled, not by the supplies from rivers, but 
by welling up from its own depths, it would present the same 
appearance as before—the great rivers would be shorter, but 
they would be there, and filled with the ocean brine, which 
would send its vapors to the land, and all the old channels of 
17 
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the rivers would be again filled with their currents, and the ne- 
ver ending circulation would be again in motion. It is all one 
mass of water, and it would be as rational to say that the pen- 
insulas, promontories, isthmusses, and islands are no part of the 
land, so far as the Admiralty is concerned, as that the bays, 
creeks, channels, inlets, harbors and rivers, are no part of the 
sea. For practical purposes, however, in relation to the Admi- 
ralty and maritime law, we must be limited, not by any strict 
and technical limit, but by the purpose—the use—the subject 
matter, for the purposes of commerce—and navigability, so far 
as water is concerned, is, on principle, the only test of maritime 
jurisdiction.(a) 


§ 233. The navigable rivers, up to the point of obstruction: to 
the navigation, “all navigable rivers beneath the first bridges,” 
that is,so far as they are navigable, even in England, have 
been held to be within the Admiralty and maritime jurisdiction, 
so far as those classes of cases are concerned, of which the 
English Admiralty had jurisdiction, even when arising on the 
ocean. In the Vice-Admiralty Courts of the Colonies, the ju- 
risdiction extended to “ public streams, fresh waters, rivers and 
creeks.” 


$234. The United States, by the first act of Congress, in relation 
to the judiciary passed Sept. 24, 1789, declared that the Admiralty 
and maritime jurisdiction extended to “all waters navigable 
Srom the sea by vessels of ten or more tons burthen”—and these 
early acts have been always held to be important contempora- 
neous constructions of the Constitution.(6) 


§ 235. The Act for the Government and regulation of Sea- 
men in the Merchant Service, passed July 20th, 1790, section 6, 
subjects all seamen and all ships and vessels “in the merchant 
service,” (that is to say, not in the public naval service,) to the 


(6) 5 How. 462. 
(b) 5 How. 464. Conk. Treat. 2d ed. 350, n. 
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jarisdiction of the Admiralty in cases of mariners wages, and 
it makes no allusion whatever to the sea or the tides. The act 
of July 16, 1798, for the relief of sick and disabled seamen, 
and the act of May 3, 1802, amending the same, expressly 
provide, that persons navigating coasting vessels, including 
“every boat, raft, or flat.” going down the Mississippi, with the 
intention to proceed to New Orleans, shall be considered as sea- 
men of the United States. 


$ 236. The act “ for enrolling and licensing ships or vessels 
to be employed in the coasting trade and fisheries, and for regu- 
lating the same,” passed Feby. 18, 1793, and the previous act 
for registering and clearing vessels, &c., and the act of March 
2d, 1819, supplementary to the acts concerning the coasting 
trade,” and the act of May 2d, 1822, for the collection of duties 
on exports and tonnage in Florida, expressly includes all “the 
navigable rivers of theUnited States.” 


§ 237. A uniform current of decisions and of practice in 
every court of the United States having Admiralty jurisdic- 
tion, from the first establishment of the courts, have settled the 
law, that all cases arising under these acts, are cases of Admi- 
ralty and maritime jurisdiction. It must, therefore, be conceded, 
that principle and praetice, the law and the reason of it, the 
acts of Congress, and the decisions under them, all concur in 
declaring that navigable rivers are within the Admiralty and 
maritime jurisdiction, for certain purposes at least—and the 
force of thesp views seems to be fully felt by Judge Woodbury, 
in his dissenting opinion m the case of Waring v. Clark, 
where he expressly declares, that the maritime law ‘of conti- 
nental Europe would carry Admiralty jurisdiction over all 
navigable streams.(a) 


§ 238. There is no difference between the Mississippi, or any 
other navigable river, at its mouth and far inland, or between 
the ports of Cincinnati, St. Louis, Natchez, New Orleans, 


(6) Conk. Treat. 2d edit. 138, 139, 350, 351. 5 How. 475. Gilp. 203, 505, 
G How.392. 4. Y. Leg. Ob. 450. 
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Georgetown, or the numerous other ports on the navigable 
rivers, and other arms of the sea, except the tides and the cur- 
rents, and the salt. If any of these can affect the jurisdiction, 
it must be, not the comparative strength of these elements, but 
their absolute philosophical existence, no matter how feeble. 
There cannot be jurisdiction more surely in the fearful tides of 
the Bay of Fundy and the Solway, than in, the gentler flow of 
hardly perceptible tides—in a current of one mile an hour than in 
one of ten—in the intense saltness of the Dead Sea and the Great 
Salt Lake, than in the almost fresh waters of the Baltic and 
the Black Sea. Currents exist in a greater or less degree—and 
chemical analysis detects saline particles—and the influence of 
the Moon’s attraction must be felt—in all large bodies of 
water. 


§ 239. The existence of perpetual currents, flowing always 
the same way, has never been held to affect the jurisdiction of 
the Admiralty. Under the equator, currents in the Atlantic are 
so violent that they carry vessels very speedily from Africa to 
America, but absolutely prevent their return the same way. 
This current performs a continual circulation, setting out from 
the Guinea coast in Africa, for example, thence crossing straight 
over the Atlantic Ocean, and so setting into the Gulf of Mexico 
by the south side of it, then sweeping around by the bettom of 
the Gulf, it issues out by the north side of it, and thence takes 
a direction north-easterly along the coast of North America, till 
it arrives near Newfoundland, when it is turned by a roundly 
motion backwards across the Atlantic again upon the coast of 
Europe, and from thence southward again to the coast of 
Africa, from whence it set out. It flows permanently, and in 
some places at the rate of five miles an hour. A boat not 
acted on by the wind, would go from the Canaries to the coast 
of Caraccas in thirteen months; in ten months would make 
the tour of the Gulf of Mexico; and in forty or fifty days, 
would go from Florida to the banks of Newfoundland. It de- 
posites on the coasts of Iceland and Norway, trees and fruits 
belonging to the torrid zone ; and remains of a vessel burnt at 
Jamaica, were found on the coast of Scotland. It is a great 
river in the midst of the Ocean. Other permanent currents, of 
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even greater force and regularity, exist in the Straits of Gibral- 
tar, the Straits of Magellan, and St. George’s Channel; and 
strong, constant currents, and variable and periodical currents 
of great force, exist in most of the Straits and Channels of the 
Ocean, often, during their existence, entirely overcoming the 


tide.(a) 


$ 240. The Dardanelles is thirty-three miles long, and varies 
in width from half a mile to a mile anda half. Cocks are 
heard crowing from the opposite shores. Lord Byron swam 
across it in an hour and five minutes, swimming more than four 
miles because of the current, which is so rapid that no boat can 
row directly across. It is but a river connecting two lakes. In 
ancient times it had its commerce and its ships. More than 
four hundred years before the Christian era, it was the scene 
of the greatest naval battle and victory known to ancient his- 
tory. And, although it can be navigated against the current 
only by the force of strong, favorable winds, or by steam, in 
modern times, it floats an immense commerce, and ships of the 
line, of the largest class, and armed fleets, pass through it from 
sea to sea. The fearful currents in the Straits of Magellan, are 
known to all navigators. The great American rivers, those of 
a few furlongs width, and those of many leagues wide, pour 
down their majestic torrents with such force that their turbid 
waters are carried to an immense distance into the Ocean. 
They are rivers there as much as in the land. When steam 
shall have wrought out its destiny, and spread the triumphs of 
its great revolution throughout the world, these currents will be 
of no account whatever in navigation. 


§ 241. It is universally conceded that the general principles 
of law must be applied to new kinds of property, as they spring 
into existence in the progress of society according to their nature 
and incidents, and the common sense of the community. In 
the early periods of maritime commerce, when the oar was the 
great agent of propulsion, vessels were entirely unlike those of 


(e) Fale. 113, Art. Currents, Encyc. Am. Art. Currents. 
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modern times—-and each nation and period has had its peculiar 
agents of commerce and navigation adapted to its own wants 
and its own waters, and the names and descriptions of ships 
and vessels are without number. Under the class of mariners 
in the armed ship are embraced the officers and privates of a 
little army. In the whale ship, the sealing vessel—the codfish- 
ing and herring fishing vessel—the lumber vessel—the freight- 
ing vessel—the passenger vessel—there are other functions 
besides these of mere navigation, and they are performed by 
men who know nothing of seamanship—and in the great in- 
vention of modern times, the steamboat, an entirely new set of 
operatives, are employed, yet at all times and in all countries, 
all the persons who have been necessarily or properly employed 
in a vessel as co-labourers to the great purpose of the voyage, 
have, by the law, been clothed with the legal rights of mariners— 
no matter what might be their sex, character, station or pro- 
fession.(a) 


§ 242. This has been because the maritime law does not 
stick in the bark of a literal and technical construction, but 
looks at its rules with a liberal and rational regard to the sub- 
ject matter—to the substance and not to the form. Shall it not 
do so in relation to the waters, as well as the agents of com- 
merce and the principles of law—shall the great inland waters 
of the American Continent be denied, the privileges which uni- 
form judicial decision and immemorial usage, have always 
allowed to those of Europe, as soon as discovery found them 
and commerce penetrated them? Should modern science, art 
and adventure succeed in carrying profitable commerce through 
all parts of the frozen zones, and carry our ships to the very poles 
of the north and the south, would that commerce be denied the 
benefits of the maritime law and its judicial jurisdiction, because 
there are no tides at the polar centres? No more can we on 
principle deny the same benefits to the great waters which the 
discovery of Columbus, in process of time opened to a com- 
merce out-valuing that of all antiquity. What is to be the 
commerce of American rivers, when those of thousands of 


() 20 Wead. Rep. 648. Falcon. Dic. word, Naval Architecture, Gilp. 505, 
$24. Ord la. Mar. Liv. 2 
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Xniles in length—like the shorter ones of the older settlements— 
@hall have their shores covered with busy commercial cities, 
their rapid feeders with manufacturing towns, and their valleys 
~with farms, and shall bear on their currents the merchandize, 
Manufactures and agricultural products of what is now an 
‘unbroken wilderness. The maritime law will be just as appro- 
priate and just and necessary to their wants as to those of the 
old world, and rational, sound, legal construction cannot fail to 
give the benefit of it to them as it has to the old world. 


$ 243. The whole maritime commerce of the world at the 
time of the earlier and most universally acknowledged codes 
‘was not equal to the present maritime commerce of the Ameri- 
can lakes and rivers. In 1846 (it has increased incalculably 
since,) the American registered, enrolled and licensed tonnage 
of the lakes was 106,386 tons, worth six million of dollars ; the 
number of clearances and entries, 15,845; and the amount 
of imports and exports, $3,861,088 ; the number of mariners was 
6972. The river tonnage at the same period was 249,000 tons, 
employing 25,000 men, and carrying on a commerce a little 
short of $20,000,000. The line of lake coast is about 5000 miles 
in extent, 2000 of which is on the coast of a first rate power 
foreign to the United States, and of the remaining 3000 miles of 
lake coast, and of the 17,000 miles of navigable rivers, almost 
the whole lies at the same time in two or more States of our 
Union, which in all matters, independent of the National Con- 
stitution are foreign to each other.(a) 


(8) (From the Albany Evening Journal, April, 1849.] Lenora or Sza Coast 
ov yeu Untren States.—The ees const of the United States, according to a recent 
teport of the land office, is five thousand one hundred and twenty miles, including 
the Atlantic, Gulf and Pacific, or a ‘‘ shore line” following the irregularities of the 
shore and sea islands, according to an estimate of the superintendent of the coast 
rervey of 33,063 miles. 

From the northern limits of the United States to the a of Florida 


onthe Atlantic ocean, . 7 - 1,900 miles. 
From the Cape of Florida to acd er of the Rio Grande on the Gulf 
of Mexico, . " - 1,600 « 


From the boundary pois one ey south ‘of the sek of "San Diego 
ou the Pacific, along the coast of Oregon and the Straits of Fuca to 
the boundary point 49 deg. north latitude, . 1,620 « 
Making together the length of ses coast on the Ante, Galf and 
Pacific, . 6 wl, ane ae ee . . 51230 « 
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§ 244, On Lakes Champlain, Ontario, and Erie, the United 
States had more than forty armed vessels, from small craft of 
one gun, up to “tall admirals” of more than one hundred 
guns,—were they not Ships and Vessels? On those waters 


Or a “shore line” following the irregularities of the shore and sea 
islands, according to an estimate of the superintendent of the coast 
survey,of . . iS 3 6 ‘ < ; A . . 33,063 miles. 


The Buffalo Commercial of April, 1849, contains a full list of all the shipping 
upon the Northern and Western Lakes, with the tonnage of each. The total 
number of each, and the valuation, is as follows: 


Name. Number. Valuation. 
Steamers, : P i - 95 $3,380,000 
Propellers, : : . . 4 $50,000 
Keil Vemols, ' : .714 7,868,000 

Total, . : : 914 $11,898,000 


Tue Commencta, Maning oy tux Unrrep States.—The following astonishing 
statistics are from the report of the Secretary of the Treasury, of the commercial 
navigation of the United States for the last fiscal year. 

The extraordinary commercial progreas of our country is shown in the following 
table of the sum total of oar tonnage, with the increase per cent, for four decimal 
periods : 

1818, 1,225,284 tons ; 1828, 1,741,391 tons, 42 per cent ; 1838, 1,995,639 tous, 
15 per cent; 1648, 3,154,051 tons, 56 per cent. 

In thirty years the tonnage of the United States has increased 160 per cent, 
upon what it was in 1818. 

The first six States, in point of ship building, are presented in their order, as 
follows: 

Maine, 89,974 tons; New York, 68,434 tons; Massachusetts, 39,366 tous; 
Pennsylvania, 29,638 tons; Maryland, 17,480 tons; Ohio, 13,656 tons. 

The following facts appear from the report : 

One third of the ship-building of Pennsylvania is in the Weet—8,000 tons of 
New York ahip builging is on the lakes. 

The State of Ohio, an entirely inland State, is the sixth in point of ship building. 

The State of Obio builds as much tonnage in vessels as all the States and pests 
from Chesapeake Bay to the Ric Grande. 

Ohio builds double as much as Virginia, North Carolina, South Carotina and 
Floride. 

The following is a view of the A:mericon tonnage of the lakes, as entered in the 
different marine districts: 

Lake Champlain, 4,745 tons; Lake Ontario, 33,800 tons, Lake Erie, 115,960 
tons ; Lake Michigan, 10,483 tons—Total, 164,997. 

The tonnage of the western rivers, (exclasive of New Orleans,) is: 

Fittsbargh, 30,970 tons ; Wheeling, 2,660 tone ; Cincinnati, 21,350 tons ; Louis- 
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Perry and McDonough immortalized themselves. Were they 
not Naval Heroes ?—-and their brave tars, were they not Mari- 
ners? Did they not take Prizes? Like the modern ocean, 
those lakes and rivers are now navigated by vessels of every 
size and description, from vessels of fifteen hundred tons bur- 
then, down to the smallest commercial craft—clearing at custom 
houses a thousand miles from the ocean for all the ports of the 
States, and for foreign ports at the ends of the earth; and they 
pass from one State jurisdiction to another, back and forth, 
hundreds of times on a voyage from New Orleans to St. Louis. 
They transport millions of passengers bound from State to 
State, and from one nation to another, on the great errands of 
the infinitely diversified commerce of about ten millions of 
people on the shores of those waters—and they are freighted 
with but the first fruits from fields scattered here and there on 
the borders of a domain yet to be cultivated, reaching across 
seventeen degrees of latitude and sixty degrees of longitude, 
and of whose future yearly productions and maritime com- 
merce, the human mind can form no adequate idea.(a) 


} 245. In all the arrangements of this lake and river com- 
merce, there is nothing to distinguish it from the other maritime 


ville, 8.222 tons; St. Louis, 36,512 tons; Nashville, 2,445 tons; Vicksburg, 588 
toms—T otal, 108,127. 

The river tonnage entered at New Orleans is almost equal to the whole of the 
hove, making a total of almost 200,010 tons of ship tonnage on the weslera 
rivers, 

American Almanac. 

{a) 5 Howard, 497. 

{Prom the New York Express, Joly, 1849.) “ Mowraeat, July 2.—In con- 
Rection with the statements of my Inst letter on the Navigation of the St. Law- 
tence, I may mention that we have bad in port during the week three American 
tchooners, drawing cight feet water, with full cargoes, direct from Obio, which 
will returm with cargoes of salt, and I cut the following from the arrivals in the 
Quebec Shipping List : 

“'The propeller Western Miller, from Toronto, to Messrs. Gillespies & Co., 
arrived here on Wednesday evening. Her cargo consists of 2200 barrels of flour, 
72 do, oatmeal, 73 do. cornmeal, 30 do. pot barley, 2199 bushels wheat, 55 barrels, 
split peas, 48 kegs butter, 19 bales wool, and 3 casks bams. It will be scen, om 

18 
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commerce of the world. ‘There is not a contract, or a wrong, 
not a want, a right, or a duty, not a construetion, or a contri- 
Vance, a utensil, a material, or a supply, nor an agent of com- 
merce, animate or inanimate, that is met with on the widest, 
the stormiest, and the saltest ocean, that has not its double on 
those mighty rivers and lakes; and the same rules of law are 
to be applied to the controversies that spring up there. A 
salvage, an average, a bottomry, a case of wages, of freight, of 
pilotage, of wharfage, on Lake Erie, the Mississippi, or the St. 
Lawrence, are as clearly cases of Admiralty and Maritime ju- 
risdiction, and as much subject to the Admiralty and Maritime 
law, as similar cases in the Black Sea or the Baltic, the Straits 
of Magellan, the Dardanelles, or Long Island Sound. Their 
nature is the same every where—they are maritime every 
where.(a) If the Admiral of ancient times existed here, with the 
jurisdiction and functions of his palmiest days, it would be 
now, as it was then, in the local waters alone—where his own 
nation claimed exclusive jurisdiction—in our close seas, our 
harbors, lakes and rivers, or over our own vessels, that his. 
power and prerogative would be felt in the Admiralty law. 


§ 246. The Congress in 1845, passed “An Act extending 
the jurisdiction of the District Courts to certain cases upon the 
lakes and navigable waters connecting the same.” It is in 
these words: 


reference to our advertising columns, that the Western Miller will leave again for 
Toronto to-morrow at noon ” 

“"Fhis vessel is a propeller which makes tho passage back from Quebec to 
Montreal, 1&0 miles, against the curreut, in twenty-four heurs. She is built to 
pass the Welland Canal, and may consequently navigate freely frem Chicago te 
Quebec. The cargo above alated is equal to 3500 barrele, or more than the ave- 
rage cargoes of the brigs and schooners which clear from good Northern ports fer 
the Gulf of Mexico, the West Indive, or the Spanish Main.” 

[From the New York Tribune, October, 1849) ' Montazat, Oct. 9, 149 — 
A bark has jost loft Chicago on its way to California, by the Si. Lawrence. the 
hee fifty-three passengers from the West, but will take ber cargo from Quebro. 
Special permission wee given to this veesel. Next session of Parliament will 
throw the St. Lawrence open to all verels.” 

(#} L Doug. Mich. R154. 6 Ohio R. 71. 
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* Be it enacted by the Senate and House of Representatives 
of the Unitet States of America in Congress assembled, That 
the District Courts of the United States shall have, possess, and 
exercise, the same jurisdiction in matters of contract and tort, 
arising in, upon, or concernjng, steamboats and other vessels of 
twenty tons burden and upwards, enrolled and licensed for the 
coasting trade, and at the time employed in business of com- 
merce and navigation between ports and places in different 
States and ‘Territories upon the lakes and navigable waters 
connecting said lakes, as is now possessed and exercised by the 
said courts in cases of the like steamboats and other vessels 
employed in navigation and commerce upon the high seas, or 
lide waters, within the Admiralty and Maritime jurisdiction of 
the United States ; and in all suits brought in such conrts in all 
sich matters of contract or tort, the remedies, and the forms of 
process, and the modes of proceeding, shall be the same as are 
or may be used by such courts in cases of Admiralty and Mari- 
time jurisdiction ; and the maritime law of the United States, 
80 far as the same is or may be applicable thereto, shall consti- 
tute the rule of decision in such suits, in the same manner, and 
to the same extent, and with the same equities, as it now docs 
in cases of Admiralty and Maritime jurisdiction ; saving, how- 
ever, to the parties the right of trial by jury of all facts put in 
issue in such suits, where either party shall require it; and 
siving also to the parties the right of a concurrent remedy at 
the common law, where it is competent to give it, and any con- 
current remedy which may be given by the State laws, where 
such steamer or other vessel is employed in such busincss of 
commerce and navigation. 

“ Approved, February 26, 1845."(a) 


$ 217. This act has been considered as extending the Admi- 
ralty jurisdiction to the internal waters mentioned in the act— 
and, in that point of view, its constitutionality has been doubted. 
Aud it is undoubtedly true, that if the language of the Consti- 
tution “ All cases of Admiralty and Maritime jurisdiction,” 


(a) Acts of 1845, 5 Stat. at Largo, 726. 
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does not embrace cases arising on the navigable rivers and 
lakes, then no act of Congress could make such cases Admiralty 
er Maritime cases; for no principle is better settled, than that 
the Congress cannot extend any more than they can destroy a 
provision of the Constitution. If, however, under any of the 
clauses of the Constitution the federal government has the 
power to regulate such cases, then it is equally clear, that the 
judicial determination of such cases may be conferred on such 
courts of the Union, and the proceedings in them may be regu- 
lated in such manner as the Congress may determine.(a) 


§ 248. The power “to regulate commerce with foreign na- 
tions, and among the several States, and with the Indian 
tribes.” 

“To constitute tribunals inferior to the Supreme Court—to 
de‘ine and punish piracies and felonies committed on the high 
seas, and offences against the law of nations.” 

“ To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
powers vested by the Constitution in the government of the 
United States,” together with the judicial power, are amply suf- 
ficient to authorize the Congress to pass any laws which they 
may deem salutary in relation to the jurisdiction and mode of 
trial of any cases of aquatic commerce on the great navigable 
rivers and lakes.(d) 


§ 249. The phraseology of the act of 1845, seems to indi- 
cate, that at the time of its passage, the Congress were impres- 
sed with the importance of extending the beneficial course of 
Admiralty proceedings to such cases, but were somewhat doubt- 
ful of their power to consider them as cases of Admiralty juris- 
diction. The remark of Mr. Webster, the most profound expo- 
sitor of the Constitution, after Chief Justice Marshall, on the 
subject of this act, seems to be true :—“'The only objection to 
this necessary law, seems to be that Congress, in passing it,was 


(a) Conk. Ad. Jur. and Prac. 4 
(6) 6 How. 392. 
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shivering and trembling under the apprehension of what might 
be the ultimate consequence of the decision of this court in the 
case of the Thomas Jefferson. It pitched the power upon a wrong 
location. Its proper home was in the Admiralty and maritime 
grant, as in all reason and in the common sense of all mankind, 
out of England, Admiralty and maritime jurisdiction ought to 
extend, and does extend to all navigable waters, fresh or 
salt."(a) 


$250. So far as the cases embraced in the purview of the act, 
are concerned, it would hardly be doubted that the Congress 
might give juriediotion of them to the Courts of the United 
States, and that being so, the process and proceedings are en- 
tirely under the control of the national Legislature. It cannot 
be doubted, that the Congress might provide, that in all suits in 
the Courts of the United States, the remedies and the forms of 
process, and the modes of proceeding, shall be the same as are 
or may be used in cases of Admiralty and maritime jurisdiction, 
saving to the parties the right of trial by jury, in the cases pro- 
vided by the Constitution—and as has been before remarked, the 
wial by jury might be made compulsory in all Admiralty cases, 
if it were expedient. 

When, therefore, the Congress enacts that, i in certain classes 
of cases over which they have jurisdiction, the District Courts 
shall exercise the same jurisdiction—according to the same 
forms of process, and modes of proceeding—and apply the 
same rules of law as in cases of Admiralty and maritime juris- 
diction, it is entirely immaterial whether those classes of cases 
be really Admiralty cases or not, according to any received de- 
finition, For all practical purposes of law and justice, they are 
Admiralty cases, even if they should arise in the depths of the 
mountain forests. 


§ 251. This act, it will be observed, as to subject matter, em- 
braces all matters of contract and tort arising in, upon, or con- 
cerning steamboats or other vessels. As to the kind of water 


(a) Infra, §255. 6 How. 378. 5 How. 475. 3 Dal. 297, 
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craft, it embraces steamboats and other vessels, enrolled and li- 
censed for the coasting trade—as to the size of the vessels, it 
embraces vessels of twenty tons burden and upwards—as to 
the business in which the vessels are employed, it must be the 
business of commerce and navigation between ports and places 
in different states and territories—and as to the locality, it must 
he upon the lakes and the navigable waters connecting said 
lakes. 


$ 252. It does notembrace the great navigable rivers which 
do uot connect the lakes. Thus, while it embraces the Niagara 
river, it does not embrace the Mississippi—a distinction for 
which it is difficult to perceive the cause. The commerce of 
the rivers is quite as important as that of the Jakes, and if an 
act of Congress be necessary for the purpose, it is to be hoped 
that the navigable rivers may soon have the benefit of a similar 
enactment.(a) 


§ 233. In the case of the Thomas Jefferson, 10 Wheat. 428, 
the Supreme Court held that the Admiralty had not jurisdiction 
in a case of seaman’s wages, earned on the Ohio, Mississippi, 
and Missouri rivers, the whole voyage being above tide water. 
The case does not appear to have been argued, and Judge 
Story, in delivering the opinion of the Court, adverted to the 
old controversy between the English courts, and because the 
English Admiralty did not claim jurisdiction except in tide wa- 
ters—this, he says, is the prescribed limit which it was not at 
liberty to transcend—seemed to suppose that the jurisdiction 
could not exist here. Neither the English Admiralty nor com- 
mon law courts in those days, so far as I have been able to dis- 
cover, ever adverted to the point, except to claim jurisdiction 
below the first bridges in all navigable rivers. He puts his 
opinion on the prescribed limit which the English Admiralty 
was not at liberty to transcend. He says, “ In the great strug- 
gles between the courts of common law and the Admiralty, the 
latter never attempted to assert any jurisdiction except over ma- 


(«) Ante, § 246, 247, 248, 219. 
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ritime contracts, In respect to contracts for the hire of seamen, 
the Admiralty never pretended to claim, nor could it rightfully 
exercise, any jurisdiction except in cases where the service was 
substantially performed or to be performed upon the sea, or 
upon waters within the ebb and flow of the tide. This is the 
prescribed limit which it was not at liberty to transcend.” 
Thus placing his decision on what he supposes to be purely 
English ground, yet without citing any authority to show that 
the question, in the form in which he presents it, had ever been 
mooted in that country. ‘The English Admiralty had certainly 
all along claimed jurisdiction in all navigable rivers below the 
first bridges, that is, up to the point of obstruction—and above 
the bridges, I know of no evidence that a case ever arose, or 
that there were then any ships or maritime commerce in which 
they could arise.(a) 


§ 254. The Supreme Court had, before that time, decided, as 
they have since, that the jurisdiction, in case of contracts, does 
not depend on place, but on the nature of the transaction—and 
also that, so far as place was concerned, waters navigable from 
the sea, by vessels of only ten tons burthen, are by the statute, 
sec. 9, within the Admiralty jurisdiction. ‘The criticism of the 
learned judge of the language of that statute and the Seaman's 
Act, seems to want his usual reflection. The clause in the first 
act is apparently declaratory, and the clause inserted to pre- 
elude a doubt, “ all civil causes of Admiralty and maritime ju- 
risdiction, including all scizures, under laws of import, naviga- 
tion, or trade of the United States, when the seizures are made 
on waters which are navigable from the sea, by vessels of ten 
or more tons burthen, within their respective districts as well as 
upon the high seas.” By the simple force of that language, all 
such cases, as well on the lakes and rivers as on the high seas, 
have been uniformly held to be within the Admiralty jurisdic- 
tion, and to be civil causes, triable by the court without a jury ; 
so the Scaman’s Act of 1790, in its title, embraces, all sea- 
men “ in the merchant service,” its language is, “every seaman 


(a) 10 Wheat. 428. 6 Cond. R173. Duntap's Prac. 32. 
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or mariner’—“ any seaman or mariner’—“ every ship or vessel” 
—‘any ship or vessel”—without any allusion to the tides— 
mere navigability seems to be all that is necessary, and that is 
left to be inferred from the fact, that the service is on board a 
ship or vessel.(a) 


§ 255. Notwithstanding this case of the Thomas Jefferson, at 
a later period, the Supreme Court held a different doctrine. 
They could not fail to be embarrassed by the narrow rule then 
adopted on merely English grounds, for it would exclude the 
Mississippi river and the port of New Orleans, a port thronged 
with the largest ships, and carrying on a wider and more ex- 
tensive maritime commerce than most of the ports of the world. 
At that port the water is fresh and free from tide, but it would 
shock the legal sense of every lawyer to exclude it from the 
Admiralty and maritime jurisdiction ; and the Supreme Court, 
accordingly, held in the case of Peyroux v. Howard, and Waring 
vy. Clarke, and it is now well settled that it is within the Admi- 
ralty jurisdiction, although there is no ebb or flow, and its cur- 
rent always runs outwards, like the Mediterranean, and its 
waters are fresh. ‘Fhe court, however, do homage to the 
English rule, and place their decision on the ground, that 
the river is influenced by the tide, and shows a sort of 
irregular swell, which must be caused by the tide. The 
learned judge, who delivered the opinion of the court, says 
that “so far as Admiralty jurisdiction depends upon locali- 
ty, it is bounded by the ebb and flow of the tide.” But 
in matters of contract, it does not depend upon locality, but 
upon subject matter, as has been repeatedly decided, and is well 
settled.(b) 


§ 256. On principle, it clearly cannot be the moon’s attrac- 
tion, the presence or absence of the tide, which determines 


(e) § How. 441. 6 How. 344. Conk. Treat. 2d edit. 136, 139, 350, 351. 
7 Pet. 324. 
(6) Ante, § 255. _7 Pet. $24. 5 How. 441. Ibid. 497-8. 7 Pet. 343. 5 How. 
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the jurisdiction—nor upon the periodical rise and fall of the 
‘water.(a)—Nor the presence or absence of saline particles in 
the water.(5)—Nor the presence or absence of a current in 
the water.—-Nor the size or character of the outlet, stream, or 

igft by which the lake or sea is connected with a larger 

y, or with the ocean.(c)—Nor that the water be an inland ba- 
sin, land locked or land surrounded sea or lake.(d)—Nor that 
the water be a river.(e}--Nor upon place or locality in matters 
of contract, but on the subject matter.(f)—-Nor upon its being 
in a harbor, or port, or body of a county.(g)—Nor upon 
the question, whether the common law has provided a remedy 
or not for similar cases.(h)— Nor upon the question, whether the 
jocal municipal laws and officers can be resorted to.(i}—Nor 
upon any British statute.(j) 

It can depend upon nothing in matters of contract, but the 
subject matter, the nature and character of the controversy. If 
that be connected with ships and shipping—commerce and 
navigation—the Admiralty has jurisdiction, otherwise not. 
“Toutes les affairs relatives 4 la commerce et navigation et 
aux navigateurs appartient au droit maritime.”(*) 


(a) Ante, § 226, ef seq. (f) Infra, §261. 5 How. 441. 

(b) Ante, § 238, ef seg. (g) Ante, § 162,232. 5 How. 464 
(ce) Ante, § 240, 247. (A) Ante, § 205. 5 How. 459. 

(@} Ante, § 226, 227. (i) Ante, § 206. 

(e} Ante, § 240. (7) Ante, § 14, 118, 161. 


(k) 3 Pardessus Loix Mar. 451. 
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CHAPTER XVIL 


The Question considered on Authority. 


§ 267. The foregoing historical, legal, judicial and constitu- 
tional considerations, while they exhibit the ample jurisdiction 
of the maritime law, establish also the rule, that the law of juris- 
diction of the English High Court of Admiralty, as acknow- 
ledged and restrained by the common law courts of England, at 
the time of the American Revolution, and since, is not the law 
of the jurisdiction of the American Admiralty; and that the de- 
cisions of the King’s Bench and Common Pleas in England, re- 
straining the Admiralty jurisdiction, are of no authority here. 


§ 258. The same rule is established, by a weight of authority 
in this country, which would have rendered the present treatise 
unnecessary, were it not true, that while the general rule has 
been fortified by repeated decisions, in every court of the United 
States, and in every period of our judicial history, a large num- 
ber of cases have also been decided on principles which can be 
maintained only on the authority of the narrower English rule; 
and this conflict of decisions has subjected the general rule to 
renewed attack and investigation, as new cases arise, apparently 
in the hope of establishing new exceptions, if not of destroying 
the rule altogether, and confining the American Admiralty to 
the modern English limits.(a) 


§ 259. It is, however, true, that the more important the case 


(e) 1 Pein. 673. Ware, 91, 152. 5 How. 441. 6 Id. 344. Davies’ R 89. 
While these sheets are passing through tho press, a second volume of the deoi- 
ions of Judgo Ware of the Maine District, reported by Mr. Edward H. Davies, hes 
been issued from the press. { invite attention to the interesting note commencing 
on page 93, in which the jurisdiction of the American Admiralty ie placed om ies 
trae grounds, in a manner every way worthy of the distinguished jurist who has se 
hong been an ornament to the Admiralty bench. 
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presented, and the greater the ability with which the question of 
jurisdiction has been argued at the bar, and the more carefully 
and learnedly has it been examined by the bench, the more 
surely has the jurisdiction of the Admiralty been sustained in 
that large and beneficial extent which alone makes it a valuable 
portion of the national jurisdiction. It is also true, that opinions 
have been pronounced in favor of the narrow English rule, 
which seem to be written in a spirit somewhat characteristic of 
Westminster Hall, in the days of Lord Coke, and which seem 
to treat the question as one of mere municipal imgportance, rather 
than as one of national interest.(a) 


$260. From the case of the Befsey, in 1794, and La Ven- 
geance, in 1796, down to the case of Waring v. Clarke, in 1847, 
and the case of The New Jersey Steam Navigation Co. v, The 
Merchants Bank, in 1848, the Supreme Court have uniformly 
held the same general principles on this subject, Many of the 
judges who presided in that tribunal during its earlier existence, 
and a large portion of the Congress that established our judicial 
system, had been members of the convention which formed the 
Constitution, and were thus well fitted to judge of the proper 
force of its language. While we cannot but admit that those 
members of the court who have dissented in a few instances 
from the opinion of the court, have been worthy of distinguished 
honor for the learning and ability which made them ornaments 
of the court, it is no disparagement of them to say, that those 
who have been first and always in the majority, embrace those 
immortal] jurists, whose judicial career has shed the most lustre 
upon the nation. And the existence of three or four dissenting 
opinions in sixty years, in which the whole argument on the 
other side has been presented in the strongest light by judges 
of the most distinguished ability, after solemn argument, instead 
of throwing doubt upon the repeated decisions of the court, is, 
in truth, strong evidence in support of the soundness of the prin- 
ciples which have prevailed.(b) 


_ 


(a) 6 How. 344, 389. 5 Id. 441. Ware, 91. 

(6) 3 Dal. & Ibid. 297, 4 Wheat. 438. 5 How. 441. 6 14°34. 1 Gal. 468, 
Ware, 149. 2 Gel, 398. I Brockenborough R.380. 2 Sumn.R. 157. 7 Peters, 
324, 11 £d.175. 12 Id 72. 
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§ 261. It has thus been uniformly held: 

1. That the grant in the Constitution, extending the judicial 
power to all cases of Admiralty and maritime jurisdiction, is nei- 
ther to be limited to, nor to be interpreted by, what were cases 
of admiralty and maritime jurisdiction in England, when the 
Constitution was adopted. This rule, alone, considered in its 
proper force and effect, sweeps away the foundation of every ob- 
jection that has been made to the general jurisdiction of the 
American Admiralty. 

2. Another rule, equally well settled, furnishes as complete 
an answer to those objections. It has been always held, that 
the American Admiralty has a general maritime jurisdiction, 
embracing all maritime causes of action, as well in matters of 
contract as in matters of tort. That in matters of tort the juris- 
diction depends upon the locality, and embraces all damages 
and injuries upon the sea. That in matters of contract, the 
jurisdiction depends upon the subject matter—the nature of the 
contract—and embraces all transactions and proceedings relative | 
to naval commerce and navigation. 

These rules have been so often laid down, and so uniformly 
held as general principles, that they must be considered as per- 
fectly settled. Other less genera! rules, equally at war with the 
English decisions, have been fully established in our courts, 

3. That the right of trial by jury does affect the question of 
the maritime jurisdiction. 

4. The jurisdiction is not affected by the question, whether 
the courts of common law have jurisdiction in like cases, or 
whether the matter may have arisen withiu a port or harbor, or 
county of a state. 

&. That the American Admiralty has jurisdiction of all cases 
of maritime lien.(a) 


§ 262. Who can faill to perceive, that these principles and 
rules cover the whole subject. Considered in their proper light, 
and applied only in their necessary extent, they furnish a suffi- 
cient guide in settling all questions of jurisdiction in Admiralty 


(a) Vide cases cited under § 20. 
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and maritime cases. For, from them, follows inevitably, an- 
other general principle, clearly stated by Du Ponceau. “In 
cases of Admiralty and maritime jurisdiction, a general autho- 
rity is given to the courts of the United States, to administer in 
all cases that particular body of laws known as the Admiralty 
and maritime laws.” If English law does not bind us, nor En- 
glish decisions furnish us a guide, where can we look but to the 
general maritime law, for the definition and classification of 
cases of Admiralty and maritime jurisdiction(a) 


§ 263, It has been already remarked, that the true test of a 
maritime contract is to be found in its relation to a ship or ves- 
sl, the great agent of maritime enterprise—a test, at the same 
time simple, obvious, and easily applied. And I now propose, 
in closing this portion of this work, briefly to notice in detail the 
most numerous classes of maritime causes, in connection with 
the decided cases and other authorities. ‘I'o those who look at 
the subject in the light of sound legal science, and examine its 
principles with a careful analysis of the substance, rather than 
of words and forms, it cannot fail to be apparent, that the classes 
and cases now to be noticed shed a light upon the whole subject, 
by which any other case may be easily referred to its proper class, 

The great characteristic relations of maritime law are distri- 
buted by Pardessus in a manner, at the same time brief, simple, 
intelligible, and comprehensive, in his work on commercial law, 
as follows.(a) 

“The transactions embraced in maritime commerce may be 
classified in a simple and intelligible order. Vessels, the only 
means by which navigation is carried on, cannot exist except as 
the property of some one, and all that concerns the vessels them- 
selves, and every thing relating to the means of acquiring title 
to them, constitutes the first class. 

“The management of the vessel is intrusted to a leader, usu- 
ally known under the name of captain, and from this title and 
character are derived his rights and duties. 

“The captain, and those who labor in the service of the ves- 


(¢) Duponcean on Juriad. 9. (8 1 Pard Droit Com. t1, 
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sels, in stations more or less subordinate, contract engagements 
in which the general principles of the hiring of services, are sub- 
jected to important modifications and extensions. 

“ Those to whom the vessels belong do not always employ 
them for their own personal use. They grant to others the right 
to transport goods in them, or they undertake, themselves, to 
make the transportation. Hence, necessarily, arise rules in re- 
lation to such engagements, and the application of the general 
principles which affect the responsibility of those engaged in 
transportation, and the necessary relations between the co-freight- 
ers in certain circumstances. 

“The accidents to which navigation is exposed may occasion 
losses or sacrifices, known under the generic name of averages 
—and shipwrecks, in which it is necessary to provide for sal- 


“ Maritime commerce being, in its nature, exposed to damages 
of every kind, speculators come to the aid of owners of ships 
and cargoes, and undertake to repair the losses which they suffer. 
This is the object of the contract of insurance. 

“Maritime expeditions, sometimes giving rise to unforseen 
need of funds, which it is not always easy to procure by simple 
loans, and for the payment of which other security cannot be 
given, than the objects themselves, on which the advances are 
made, men have felt the need and acknowledged the advantages 
of associating the lender in the risks of navigation, so that 
the chance of loss may be compensated by the hope of a larger 
interest than his capital would produce in the commerce of the 
land, and this has given rise to the contract of bottomry. 

“Maritime business is not confined solely to voyages and 
transportation of persons or merchandise; the fisheries are an 
important branch of it, subject to special regulations, dictated by 
national and commercial interests.” 


§ 264. The first man who applies his service to making a 
ship available for the great purposes to which she is designed 
as & maritime agent, is the builder. He brings to the construc- 
tion, skill, labor and capital, and incorporates all of them, in a 
greater or less degree, into the fabric. Without his aid she would 
perform none of her appropriate functions, for she could not 
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exist. This service is eminently maritime, although it be all per- 
formed on land. It would be none the less so if much of it 
consisted in fitting and hewing the timber for her in their 
native forests, provided the labor was performed with a direct 
view to her construction. In the same manner if he supply 
eapital to purchase that which is intended to enter and enters 
into her construction, and if he furnish neither labor, nor ma- 
texiala, nor money, but gives simply the skill which plans and 
directs, or the care which superintends the labor of others in 
her construction, he still performs a maritime service, although 
he may never have been, even for an instant, on the water. 
The building contract is a maritime contract, whether it be 
verbal or written, express or implied—“ all matters that concern 
owners and proprietors of ships, as such, and shipwrights, are 
within the admiralty jurisdiction.”(a) 


$ 266. The builder may sue the owners in personam in the 
Admiralty, to recover whatever is due to him for his services 
in the construction of the vessel, or for violations of the build- 
ing contract; and he has also a lien or privilege against the 
ship herself, which may be enforced in the Admiralty. The 
building contract being maritime, it is evident that the owner 
may sue the builder in the Admiralty, for violations of the 
contract. The distinction between maritime contracts and 
agreements leading to or preliminary to maritime contracts has 
been adverted to, and must not be lost sight of.(d) 


§ 266. The ship, as has been remarked, consists of the hull 
and spars—the supplying her with tackle, apparel, furniture and 
boats to fit her for sea, although often included in the builders 
contract, is nevertheless the appropriate work of other classes of 
men, such as sail makers, riggers, chandlers, boat builders, all 
of whom when called in to contribute in their appropriate 
departments to the completion of the ship, her tackle, apparel, 


(a) Gilp. R. 473, 536. Davies. R199. Ante, § 50, 95, 105, 151. Godol. 


(6) Ante, § 212. 
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&c., perform maritime service of the same nature as that of 
the builder, and equally cognizable in the Admiralty.(a) 


§ 267. Next after the builder of the ship the material man 
applies his services to making her available for the great pur- 
pose for which she is created. Those are called material men 
who, at the time of the building of a vessel, or during her sub- 
sequent existence as a vessel, supply her at the express or im- 
plied request of the master or owner with necessary materials 
to build, fit, outfit, furnish or repair her. Those who thus 
furnish her with what is necessary to enable her to navigate 
the sea, and to pursue her voyage in safety, and to perform her 
appropriate functions, have a maritime demand against the 
master if he order them, and against the owner, and they have 
also a lien or privilege upon the ship herself, her tackle, apparel 
and furniture, unless the dealings of the parties show that an 
exclusive personal credit was given to the master or owners. 
Their demands are as strictly maritime as that of the ship 
builder, and sometimes even more 80, in one sense, inasmuch 
as they are supplied to a vessel afloat, while much of the 
builders service is carried on ashore, and derives its maritime 
character only from its purpose and destination.(6) 


§ 268. In the same manner, many others who supply the 
wants of a vessel may, by analogy, come under the head of 
material men. Necessaries for a vessel, are not merely those 
things which are physically material and absolutely necessary 
to her existence or preservation, which are incorporated with 
her, or used on board of her, but also those which a careful and 
provident owner would provide to enable her to perform well 
the functions which, as a maritime agent, she is destined to 
perform. Whatever is fit and proper at the time for the service 
in which the vessel is engaged. This may include money, 
labor and skill, personal services as well as goods, soliciting, 


(e) Ante, § 172, 208. 
(5) Edw. Ad. Jur. 4 Wash. 457. 4 Wheat. 438 1 Sum. 73. 1 Pain. 690. 
7 Rep. 324. Aate, § 50, 95, 106, 151. 
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procuring, and hiring a crew—seeking and securing or supplying 
A cargo, passengers or freight, a charter—factorage or broker- 
age for doing her business—towing, or otherwise removing her— 
have all been held to be maritime contracts; and they are all 
in the nature of materials—they are supplies of her wants. It 
is the present, apparent want of the vessel, not the character of 
the thing supplied, which makes it a necessary, ‘Thus anchors 
and cables are, in the general sense, necessaries; but if the 
vessel is fully supplied with them, another anchor or cable is 
not necessary. If it be not furnished to supply a want of the 
vessel, it cannot properly be called materials or supplies.(a) 


4 269. The English Admiralty has, for a long course of years, 
been prohibited the exercise of this jurisdiction. But it is per- 
fectly well settled in this country, that contracts of this sort are 
maritime contracts, and may be enforced in the Admiralty. It 
was first decided in the Supreme Court, in the case of the 
General Smith, in which Judge Story, delivering the opinion 
of the court, says, “‘ No doubt is entertained by this court, that 
the Admiralty rightfully possesses a general jurisdiction in cases 
of material men; and if this had been a suit in personam, 
there would not have been any hesitation in sustaining the 
jurisdiction of the court.” 

And the same principle has also been acknowledged and 
decided in numerous other cases.(b) 


4 270, Whenever the debt for materials, &c., is by law, no 
matter what law, or by contract, a lien on the vessel, then the 


(a) Edw. Ad. Jur. 113. 1 W. Rob, 288, 346. 

lo the case of Lane vy. The Brig President, water cusks were held to be mate- 
rials, but vinegar mot. The reason of this distinction is not given, and the counsel 
waived the claim for vinegar. There was probably a reason whieh the report 
does not stale, inesmuch as vinegar is a necessary article of ship stores, and is, by 
law, a part of the navy rations, 4 Wash. 457. Act of March 3d, 1801, § 3. 

(b) 4 Wheat. 438. 2Gal 398. 2 Story, 176. Ware, 477. 5 Pet 675. 4 
Mas, 380, 7 Pet, 324, 4 Cond, 495, Gilpic, 477, 540. 180m. 73. 1 Paine, 620. 
9 Wheat. 409, 12 Ibid GIL. 4 Wash. 453. 3 Rob. 268. 1 Hag, Ad. BR. 320, 
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vessel may be proceeded agaiust in rem ; aud in all cases the 
contracting parties may be proceeded against in personam.(a) 


§ 271. By the civil law, those who built, repaired, or supplied 
a ship, had a privilege or lien upon the ship herself, for the 
amount of the debt thus contracted in creating her, or in keeping 
up her existence and usefulness; and the same principle is 
incorporated into all the codes of maritime law, and is a well 
settled rule of the general maritime law, and, as such, was 
acted on by the English Admiralty for centuries, till it was 
overthrown in the time of Charles II. by the courts of common 
law, which acknowledge no such privilege or lien, and only 
recognize the common law lien of the mechanic, who, by virtue 
of his possession, and not otherwise, is allowed a lien. The 
maritime lien is not accompanied by possession, and does not, 
in any manner, spring from possession. It is a sort of proprie- 
tary interest, springing from the nature of the transaction, and 
the beneficial service rendered to the ship, the great agent of 
maritime commerce, and it follows her for a longer or shorter 
period, into whesesoever hands she may go.(6) 


§ 272, The civil law and the general maritime law, and the 

tticular maritime codes, without exception, extend this lien 
or privilege to all ships and vessels without any distinction 
between foreign and domestic ships. Indeed, it is not easy to 
see how any diflerence can exist in principle—if one is a ship 
or vessel, so is the other—if one is a maritime contract, 30 must 
be the other—and the same law, and the same reason, which 
gives a lien in the one case, gives it in the other. It is for 
service, labor, materials and supplies, furnished to the ship, and 
in some sort made a part of her, for her benefit, that the lien 
attaches to her—still, the Supreme Court of the United States, 
in the case of the General Smith, made a broad distinction, 


* (6) 4 Wheat. 438. 
(6) Dig. 42, 5,6. 3d.194. I Hag. Ad. 320, 325. 3 Id. 136. Edw. Joris. 93 


to 109. 1 Rol. Ab. $33. Cro. Car. 296. 1 Vesey, 154. 2 Show. 338. Abb 
oa Bhip, 143, 149, 0. 1 Sum. 73, 81. 
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and declared that, unless the local law of the particular State, 
where the supplies, &c., are furnished, gives a lien, there is no 
lien in the case of domestic vessels. Since that case, numerous 
other cases have repeated and enforced this distinction ; and it 
is now so well settled, as practically to constitute a part of the 
law of the American Admiralty. It is, however, believed, that 
whenever the question shall come before the Supreme Court 
and be fully considered by that Court, after argument, the dis- 
tinction between foreign and domestic vessels will be found to 
be no part of the law of the Admiralty. The mere residerice of 
the owner would seem to have even less relation to maritime 
subject matter, than the pretexts of the time of Lord Coke. It 
is believed, that the decisions of the English Common Law 
Courts insensibly influenced the decision of the Supreme Court, 
although the ground upon which the Court puts the decision, 
is by no means the English ground. The Court seems to say 
that liens on domestic ships, are subject to the local law of the 
place where the ship belongs. It has not always been held, 
that the local legislatures have the power to repeal or modify 
the provisions of the general maritime law. The contrary has 
been held by Judge Story.(a) They have undoubtedly the 
power to declare what shall be the law of their own tribunals 
between their own citizens, but it is not so clear that they are 
authorized to declare what shall be the law of the United 
States, in cases of Admiralty and Maritime jurisdiction in the 
Courts of the United States.(b) 


§ 273. Indeed it may be gravely questioned whether the 
States, as such, have any ships and vessels; and whether all 
are not ships and vessels of the United States, and ail American 
vessels domestic vessels. The port where the vessel belongs 
has no necessary reference to State or other limits. It is the 
place where the owner resides. And, on the other hand, if an 
American vessel is, in all cases, to be considered as belonging 


(a) 2 Story C. C. R. 456. 
(b) Daveis’ &. 29. Ibid. 71. Ibid. 199. 4 Wheat. 438. 5 How. 475, 491, 
495. 7 Pet. 324 3 Wash. 313. 
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to the particular State where the owner resides, and the ports 
as such, are ports of the United States, and the States have no 
Admiralty and Maritime jurisdiction—then, so far as that juris- 
diction is concerned, an American vessel in a port of the United 
States may be said to be in a foreign port; “foreign,” in this 
regard, meaning simply another independent sovereignty, hav- 
ing its own peculiar laws, administered in its own way, by its 
own judicial system.(a) 


$ 274, Ships and vessels being usually owned in shares by 
several persons, who are not otherwise partners, it is evident 
that often dissensions may arise between the owners as to the 
employment of the ship. In such cases, one party may employ 
the ship, on giving security to the other. The Court of Admi- 
ralty has jurisdiction to enforce the law between the part owners, 
and to compel the one or the other party to give the required 
security. Cases of licitation or sale, for the purpose of partition, 
are also within the power of the American Admiralty, as they 
are of the European Maritime Courts, out of England.(5) 


$ 275. The Admiralty has jurisdiction of all matters that 
concern owners and proprietors of ships, as such. This em- 
braces a large number of cases of almost every description. 
For the torts and contracts of the master, as such, the owners 
are liable—for whatever is a lien upon the vessel, the owners 
are liable by virtue of that lien, to the extent of the value of 
the vessel; and, in many cases, to the whole extent of the 
demand. For the contracts of each other as owners, they are 
liable to third persons to their full extent in solido ; and all 
these are cases of Admiralty and Maritime jurisdiction. 

The Admiralty bas also jurisdiction of possessory and peti- 
tiory actions.(c) 


(a) 1 Wheat. 409. 5 Pet. Cond. Rep. 636. 

(8) Bee, 2 Gilp. 10. Story on Part. 435, 436. 1 W. Rob. 278. Conk. Treat. 
2d ed. 156. Dunlap Prac. 67,69, Gilp. 11, 34. 

The case of the Seneca, (Gilp. 10,) was reversed, by Judge Washington, in an 
able opinion, reported in 18 American Jurist, 486, and 6 Penn. Law Jour. 213. 

(e) Ante, § 82, Godolph. 43. Ante, §§ 50, 105, 126, 151. 1 Hag. 306. 2 Pet. 


ADJUDGED CASES. 187 


4 276. Possessory Actions are actions to recover ships 
or other property, to which a party is entitled by virtue of 
a maritime right, and which is withheld from him. They 
are analagous to the action of replevin or detinue at the com- 
mon law, in which the specific property is recovered instead of 
damages. ‘These actions are brought by owners to try the right 
to the posssession of a ship—-by master or owners to recover 
possession. The English Admiralty Court is reluctant to take 
jurisdiction of such cases, and always confines itself to cases 
where possession is withheld from the party having the legal 
paper title to the ship. If the proprietor’s right is disputed, the 
court will not attempt to decide upon it. In this country, the 
jurisdiction of the Admiralty over all this class of cases is well 
settled.(a) 


4 277. “Ships were originally invented for use and profit, to 
plough the seas, not to lie by the walls.”(6) The ship being 
finished and furnished, her first want is a ship’s company to 
navigate her. Without their strength, and knowledge, and 
skill, and intrepidity, she must rot at the wharf, or be hurried 
to destruction. The ship that by the agency of the most un- 
certain, capricious, and powerful elements, moves with a cer- 
tainty and a security only surpassed by the beauty of her 
appearance, and the grace of her motion, when under the 
control of a well appointed crew—becomes in the hands of un- 
practised landsmen, the victim of the first peril, and their efforts 
only urge her the sooner to inevitable destruction. The 
services of the ship’s company is, therefore, the maritime service 
which is entitled to the highest consideration and the greatest 
favor; and the jurisdiction of the Admiralty in cases of mari- 
ner’s wages, is settled by a course of decisions of unbroken 
authority during centuries. The more fanatical enemies of the 
Admiralty jurisdiction have not, however, failed to perceive that 


Ad. 288. 2 Brown Civil and Ad. 131. Ware, 188,322. Gilp.11. Daveis’ R. 
172. 

(a) Ware, 233. 4 Rob. 275,293. 18 Am. Jur. 486, 2 Dod. 42, 238. 

(+) 1 Molisy, 308. 
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their principles are as fatal to this class of cases as to many 
others,.and have accordingly declared that the Admiralty has 
been permitted to retain these cases only from usage springing 
from necessity or policy ; and it is still held in England, that 
of cases on whaling contracts, or other contracts, not in the 
usual form, the Admiralty has no jurisdiction. The jurisdiction, 
however, is firmly established in this country on principle, and 
all cases of mariner’s wages are, by eminence, maritime cases, 
and subject to the jurisdiction of the Admiralty ; and this in- 
cludes whaling, sealing and fishing voyages, and demands for 
subsistence, expenses of cure, &c., which are in the nature of 


wages.(a) 


§ 278. The term mariner includes all persons employed on 
board ships and vessels during the voyage to assist in their 
navigation and preservation, or to promote the purposes ‘of the 
voyage. Masters, mates, sailors, surveyors, carpenters, coopers, 
stewards, cooks, cabin boys, kitchen boys, engineers, pilots, 
firemen, deck hands, waiters,—women as well as men,—are 
mariners.(6) 


§ 279. The mariners of the public ' vessels of the nation can- 
Rot proceed against them in the Admiralty, for the same reason 
that the government or sovereign cannot be sued. It is not 
because the court has not jurisdiction, but because there is no 
right of action against the government or its property. In like 
manner, the mariners of a public vessel of a foreign power 
within our jurisdiction, are not allowed to proceed against the 
vessel or officers. This is not because they are simply for- 
eigners, but because by the common law, and universal consent 
of nations, the person, the ministers, and the vessels of a sove- 
reign, retain their independent character, and their consequent 
immunities, wherever they are rightfully, in times of peace.{c) 


a eS 


da) Ante, § 81. Dunlap Prac. 20, 24, 26. 1 Dod. 11. Danlap Prac. 59, 60, 
61,62. 1 Sum. 384. Ware, 437. 5 Pet. 675. 2 Mas 514. 4 Mas. 330. 

(6) 2 Rob. 261. 3 Mas.91. Bee, 424. 2 Dod. 104. Dunlep Prac. 59. 

e) 2 Dod. 100. Bee, 112, 422. Danlap Prac. 63. Gilp 203, S14 
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§ 280. When an American seaman is discharged with -his 
own consent in a foreign country, or the ship is sold in a foreign 
country, and her company discharged, and three months extra 
pay is, by law, required to be deposited in the hands of the consul), 
of which two-thirds are to be paid to the seamen, no action at 
common law will lie to recover these extra wages against the 
master if he neglect to pay them to the consul, but the Admiralty 
will entertain a suit, as well on the part of the seaman, as on 
the part of the United States, to recover such extra wages. ‘The 
jurisdiction in similar cases is denied in England.(a) 


-§ 231. In the earliest periods of maritime commerce, a com- 
mon form of compensating the mariner was by giving him, in 
one way or another, an interest in the success of the voyage. 
In modern times, fixed pecuniary wages have taken the place 
of a share of the earnings, except in cases of whaling, fishing 
and sealing voyages, in which the ancient mode of compense- 
tion stilt prevails. In England, none but contracts in the usual 
form are allowed to be prosecuted in the Admiralty, and a fixed. 
rate of pecuniary wages is held to be the usual form. There 
cannot be a more striking illustration of the caprice and want 
of rational principle which has characterized the prohibiious of of 
the English common law courts.(6) 


$282. There have been attempts in England and in this 
country to establish an exemption in favor of the seamen of 
foreign merchant ships. It has been sometimes placed on the 
ground of the comity of nations—sometimes on the fancied 
ground that a vessel is part of the territory of the nation to 
which she belongs—sometimes on the ground that there can be 
no jurisdiction in such cases except by the consent of the con- 
sul, or other diplomatic representative of the foreign nation to 
which the seamen or the vessel belongs—all of which are fal- 
lacious. ‘There is no such comity of nations—nothing within 


(e) Aet of Feb’y. 28. 1803, concerning Consuls, § 2 Dunlap Prac. 62, 63. 1 
Mas 45. 4 Mas. R. 541. Gilp. 193, Ed. Ad. Rep. 239. Daveis’ Rep. 124 
(b) Cleirac, 66, 138. 
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the territory ofa nation is without. the jurisdiction, and ‘no 
officer of a foreign government can grant or destroy the jurisdic- 
tion of our courts. Some exemptions are established by the 
Constitution, some by treaty, and some by the established and 
immemorial usage of nations, and they do not apply to persons 
and property engaged in the ordinary pursuits of commerce. 
in the present state of international intercourse and commerce, 
all persons in time of peace, have the right to resort to the 
tribunals of the nation where they may happen to be, for the 
protection of their rights. The jurisdiction of the courts 
over them is complete, except when it is excluded by treaty(a) 


§ 283. During the building, fitting, furnishing, supplying, 
loading and unloading, and repairing of a vessel, it is necessary 
that she should lie at a wharf, dock or pier, to be most con- 
veniently and safely accessible. ‘I'he pecuniary charge in 
the nature of rent to which vessels are liable for the use of a 
dock or wharf, is called wharfage or dockage, and it is the sub- 
ject of Admiralty jurisdiction. The master and owner of the 
ship and the ship herself may be proceeded against in Admi- 
ralty to enforce the payment of wharfage, whether the vessel 
lie alongside the wharf or at a distance, and only use the wharf 
temporarily for boats or cargo. Of the same nature, is the charge 
for storing the sails or other furniture in a store-house on shore, 
and that kind of rent or storage is also the subject of a maritime 
action.(b) 


§ 284. For the purposes of being finished and loading and 
unloading, under many circumstances, it is necessary or expe- 
dient that the vessel should be moored at a distance from the 
land, and that her tackle, apparel and furniture, her cargo and 
supplies, her passengers and crew should be transported in 
lighters, barges or other small craft The service thus ren- 
dered is maritime, and lightermen, bargemen and water men, 
who thus render service to a vessel are all entitled to resort to 


(s) Danlap Prac. 66. Ante, § 14 
(6) Pet Ad. 223. 2 Gal 483. Gitp. 101, Ware, 354. 
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the Admiralty to enforce the payment of their demands, by 
proceeding in personam againt the master or in rem against the 
vessel herself.(a) 


$285. To enable the vessel safely to transport her cargo, it is 
of the first importance that the vessel may keep her trim—that 
one portion of cargo may not injure another by collision, by 
leaking, by steam, heat, odor,—that storms may not break it 
loose and destroy it, it is of the first importance that it be well 
stowed; and the business of stowing ships has fallen into the 
hands of a separate class of artisans known as stevedores, 
French, arrimeurs. ‘Their services sre maritime, and they 
may enforee the payment of their demands by suits in rem 
against the vessel, or in personam against the master or owners. 
Stevedores are also often employed to break out and discharge 
the cargo of a vessel at the port of delivery. Doubts have been 
expressed whether this be a maritime service. It seems to bo 
as necessary to the vessel, and to her commercial and maritime 
purposes, both in completing a past voyage and in getting ready 
for a new one, that her cargo should be discharged, as it is that 
itshould be taken in. And the same principle which allows the 
sailor and the lighterman—him that scrapes her bottom, as well 
as him that sets up her rigging, or paints her sides, to resort to 
the Admiralty, will also allow the sume privilege to him that 
performs the crowning act of maritime commerce, that for which 
all others labor, and to which all other acts are subordinate, and 
on which the right to freight depends, and which is, in fact, the 
great purpose, and the only ultimate purpose, of a ship, the de- 
livery of the cargo.(b) 


$ 286. The primary and principal purpose of a ship is trans- 
portation for hire. Contracts of affreightment are, therefore, 
within the admiralty and maritime jurisdiction. If the ship, her 
master and owners, do not faithfully and fully perform. their 
contracts to carry goods or passengers, the ship is liable in rem, 


(s) Gilp, 526. MSS. decision of Judge Betts. 
(b) 2 Same. 151, Valin. 
21 
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and the master and owners in personam, in Admiralty for the 
damajes ; and in the same manner if the freight be not paid, the 
master and owners of the ship may proceed in the Admiralty 
against the goods in rem, or against the party liable for the 
freight in personam, to recover the freight. Al! agreements for 
the carriage of persons or property by vessels are contracts of 
affreightment, and all hire or reward for the use of vessels is 
freight, and these agreements may be in writing or merely ver- 
bal. The written acknowledgment of the reception on board of 
a particular quantity or parcel of goods in a particular vessel to 
be carried to a particular place, is a bill of lading. There is an 
usual, but not a necessary form, of a bill of lading, and any 
paper, containing the substantial elements of the usual bill of 
lading, is a bill of lading. Shipments are often made without 
any bill of lading, or written evidence of the transaction, or of the 
liabilities of the parties, and the law, and the jurisdiction is the 
same as if the whole were in writing. It is the fact that the 
goods are shipped, and not the written acknowledgment of it— 
the obligation to carry them safely, and not the written contract, 
that create the liability and fix the jurisdiction of the court.(a) 


§ 287. When a ship, or a specified portion of it, is hired out 
in mass for a voyage or a portion of a voyage, for a gross sum» 
or so much a ton, a voyage, a month, or the like, the contract is 
usually called a chartering of the vessel. A charter party, 
strictly, is a deed in two parts, divided, charta partita. When 
not under seal it is called a memorandum of a charter; when 
not in writing it is not properly a charta, but it is, nevertheless, 
ustially spoken of as a charter. The jurisdiction and the law 
of the American Admiralty is the same, whether the agreement 
be a deed, a writing, or a mere verbal agreement. It is the sub- 
stance of the undertaking of the party, and not the form of words 
that they use, that creates the liability and confers the jurisdic- 
tion. The jurisdiction of the Admiralty over cases of hiring of 


(a) 2 Gell 398. Ware, 149, 188, 263. 1 Samm. 551. 2 id. 589. 3 Kent's 
Com. 220, Gilp. 184. Ware, 134, 138, 149, 156. 1 Pet. Ad. 206. Davies R. 
82, 184. 2N. Y. Legal Obs, 4. Ante, §§ 48, 52, 94, 126, 151. 
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vessels, and the carriage in vessels of persons and property, is 
too well settled to be questioned. ‘The principles of law which 
control the rights and duties to the parties to such contracts will 
be found in the various maritime codes and in the commentaries 
upon them—in the treatises of Holt and Abbot, and in the cases 
already referred to in our courts.(a) 


$ 288. It has been made a question whether contracts for the 
transportation of passengers, were within the jurisdiction of the 
Admiralty, ‘There is nothing in principle to distinguish, in this 
respect, the transportation of human beings from that of other 
portions of animated nature. Men, as weil as birds and beasts, 
and fishes, have, in all ages, been objects of maritime transpor- 
tation. Ships, laden with soldiers and convicts, and emigrants, 
from the earliest periods, have traversed all the oceans and seas 
and other navigable waters—Naulage, nolis—from saulum, 
“the freight or fare paid for passage on the Sea in a ship,” is 
found in the earliest books. “ Passengers, those who pay freight 
for the carriage of their persons and baggage."(6) Passage mo- 
ney—is particularly mentioned as within the Admiralty juris- 
diction, by Godolphin.(c) “ Causes, civil and maritime, which 
respect or concern the sea, or passage over the same,” are speci- 
fied in the commission of theVice-Admiralty Judges({d) “ Pas- 
senger ships and vessels,” are regulated by Acts of Congress, 
in most important particulars,(e) and the business of the trans- 
portation of passengers for freight, is now one of the most 
important and lucrative branches of maritime commerce, The 
rights of passengers, in various forms, have been often the sub- 
ject of suits in Admiralty, in the Southern District of New 
York—and the jurisdiction is there fully established, both in 
the District and Circuit Court.(/) 


(e) Ware, 156. 3 Sumo.144 Abbot om Ship. 316. 3 Kent's Com. 204 Ware 
Rep, 263. 53 Somm. 144 1 Hag. 6, 266. Anto, $4 79, 94, 196, 151. 

(4) Gilp. 184. 

(¢) Cleirac—Tormes de In Marine, 510, Vid. The Consulate, 6, and the Coa- 
tinental Codes, passim, Pard. Droit Com. § 704 

(¢) Ante, § 106, 

(¢) Ante, § 158. 

(/) Act of March 2d, 1819, 
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§ 289. Cases for pilotage, are cases of Admiralty and Mari- 
time jurisdiction. 

The name of pilot, or steersman, is applied either to a parti- 

cular officer serving on board the ship during the course of the 
voyage, and having the charge of the helm and of the ship's 
route—or toa person taken on board at a particular place, for 
the purpose of conducting a ship through a river, road, or chan- 
nel, or from or into port. In the first case, the pilot is merely a 
mariner, and his rights are precisely the same as any other ma- 
riner. In the second case, the nature of the service is emi- 
nently maritime, and of a character especially entitled to favor. 
The pilot may proceed in rem against the vessel, or in personam 
against the owner or master. The jurisdiction of the Admiral- 
ty is fully established in this country and in England, and on 
the Continent of Europe.(a) 
- River and harbor pilotage, in English maritime affairs, is 
ealled loadmanage, from loadsmun or lodesman, a kind of pilot 
established for the safe conduct of ships and vessels in and out 
of harbors, or up and down navigable rivers.(5) 


$ 290. A ship is, of necessity, a wanderer. She visits places 
where her owners are not known, or are inaccessible. The 
master is not usually of sufficient pecuniary ability to respond 
to the demands of the voyage, and he is the fully authorized 
agent of the owners. These and other kindred characteristies 
of maritime commerce, have established the necessity of mak- 
ing the ship herself security, in many cases, to those who have 
demands against the master or owners. The contracts and the 
torts of the master and owners are, therefore, in numerous ca- 
ses, a lien upon the vessel herself. All these are maritime liens, 
whether created by actual hypothecation, or by implication, or 
by operation of law. 
Maritime Liens—Wherever there is a maritime lien, it may be 
enforced in the Admiralty. Maritime liens differ from common 


(a) | Mes. 508. 6 Rob. 227, 350. 2 Dod. 498. 10 Pet. 108, Bale 14. Abbot, 
265, 2 Wile. 214 Danlap's Prac. 59. 
(b) Falooner’s Dictionary. 
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Jaw liens in a very important point. A common law lien is al- 
ways connected with a possession of the thing—it is simply a 
right to retain. On the other hand, a maritime lien does not in 
any manner depend upon a possession. It is a right affecting the 
thing, and giving a sort of proprietary interest in it, and a right 
to proceed against it, to recover that interest—the Admiralty 
has jurisdiction in all such cases. Wherever there is a maritime 
lien upon property, it adheres to the proceeds of that property, 
into whose hands soever they may go, and those proceeds may 
be attached in the Admiralty.(a) 


$291, Maritime loans are within the Admiralty and Maritime 
jurisdiction, and have been so considered from the earliest pe- 
riods, and in all commercial nations. ‘The necessities of com- 
merece so often call for such loans, that cases springing qut of 
that class of transactions, abound wherever maritime commerce 
exists. In the civil law, and in the various maritime codes, and 
in the elementary writings of the most learned commentators, 
the law of these loans, principally known by the name of bot- 
tomry and respondentia, holds a prominent place.(b) 


§ 292, Bottomry loans are those in which a sum of money is 
loaned for a particular voyage, on the security of the ship—the 
ship and freight—or the ship, freight, and cargo, on condition 
that if the voyage be performed safely, the money and interest 
shall be paid; and if she do not so arrive, but is lost by a peril 
of the sea, then none shall be paid, ‘These are within the Ad- 
miralty jurisdiction in England as well as in Continental Eu- 
rope and in this country.(c) 


_ $293. Respondentia bonds are bonds given to secure a loan, 


(«) Ware, 149, 154, 183, 263, 322. 7 Howard, 731. 6 Pet. Rep. Gilp. 185, 
(6) 2 Hag. 294. 3 Hog. R.1,7. 1 W. Rob 1, 3 Rob. 240. 3 Mar. 255, 341. 
2Sum. 157, 1 Pet.386. 2 Gall. 191,398. 2 Vet. Ad. 295. Boe, 130-31, 357, 
250, 2 Gall 345. 1 Wash. 49,293. 3 Wash, 12,90, 404. 1 Wheat. 96 1 Paine, 
67, 572, 671. 1 Pet. 431: 

(©) 2 Sum. 187. 2 Hag. Ad. R48. 1 Palne's R G71. Pet. U.S. Dig. Bot- 
tomry. Curtis' Dig. Bottomry. Ed Ad. Jur. 55, Ante, $ 48, 52, 94, 126, 151. 
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made on the cargo instead of the ship, and they lack the ele- 
ment of maritime risk, the owner being personally responsible. 
The jurisdiction of the Admiralty over them has never been 
denied in the Courts of the United States.(a) 


§ 294. The contract of Insurance against the perils of the 
sea, is one that was suggested by, and sprang from, the hazards 
peculiar to ships and vessels, in the pursuits of maritime com- 
merce, In like manner, the rights, duties, and liabilities which 
are its characteristics, have always been regulated by the mari- 
time law. Indeed, the investigation of a case of marine insu- 
rance, is but an inquiry into the facts, transactions, and perils 
of navigation, and the application of the principles and rules 
of the maritime law. It has always and everywhere been con- 
sidered a maritime contract—and nowhere out of England has 
it ever been excluded from the Admiralty jurisdiction. And in 
all the grants of jurisdiction, even in England, it is specially 
mentioned as a matter of Admiralty jurisdiction. 

The question of the jurisdiction of the American Admiralty, 
on policies of insurance, has never been submitted to the Su- 
preme Court of the United States. It has, however, been distinctly 
presented, and the jurisdiction sustained by the Circuit Court, on 
principle, in the memorable case of De Lovio v. Bort, in whith 
the Admiralty jurisdiction was so fully and learnedly discussed, 
and again in the case of Andrews v. The Esser Fire and Ma- 
rine Ins. Co.(b) 


§ 295. Cases of average contribution are cases of maritime 
jurisdiction. The whole subject is the creation of the maritime 
law, and it is perhaps more than any other subject, in all its 
relations and in every aspect, purely maritime; and from the 
time of Rhodian laws to the present, all codes and commenta- 
tors have held the same language on the subject. When in 
peril of shipwreck, a sacrifice is made of a portion of the pro- 


(«) 3 Kent. Cum. 357. 4 Mas. 248. Pet. Dig. Bottomry. 
(6) 2 Gall. 398. 3 Mason, 27. Ante, § 48, 107, 116, 151. 
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perty thus exposed to save the residue, every person whose 
property is saved is liable to contribute in proportion to his 
goods saved, to make up the loss of those whose goods have 
been sacrificed for the common benefit. This is called an 
average contribution. So entirely is this subject under the 
regulation of the maritime law, that it has been held that com- 
mon law courts have no jurisdiction of it. And to bring it 
within the jurisdiction of the common law courts in England, 
as well as to make consignees liable, the practice has become 
general of requiring those who receive the goods, to execute a 
bond before taking their goods, binding them to pay their 
shares. It is now, however, well settled that “ the contribution 
may be recovered either by a suit in equity or by an action at 
law, instituted by each individual) entitled to receive against each 
individual that ought to pay for the amount of his share.”(a) 
The subject matter of a demand for contribution being 
maritime, it is clearly a case of admiralty and maritime juris- 
diction, and the court may resort to such of its modes of pro- 
ceeding as may be appropriate to give the relief. lf the 
demand be a lien upon any property within the reach of the 
court, the proceedings may be in rem. If the party liable to 
pay be within the reach of the court, the proceeding may be in 
personam.(b) 


fa) Demat, lib. 11, tit. 9,42, art. 6,9. Pard, Droit,Com. 742. Boulsy Paty, 2. 
Valin, 211. Abbot. Ship. 507-6. 1 East, 290. 3 Kent.Com. 244. 3 B. & Adol. 
523. Danlap. Prac. 57. 4 Wheat. 78, 12 ibid. 16. 1 Doug. Mich. 154, Abbot 
Ship. Perkin’s Edit. 507. 3 Kent, Com. 244, Ante, § 52,106. 7 Haw. R. 722. 

(8) Allusion has brea made (Ante, § 204,) to the confusion of ideas which has 
some times been exhibited on the subject of juriediction in personem, and to a striking 
iostance of it in the late case of Cutler v. Ree, 7 How. It is to be regretted, that 
the case was nol argued as presenting 9 question of jurisdiction, inesmoch as 
what was there said by the distinguished Chiof Jnstice, bas been considered as 
going for to unsettle the principles of admiraky jurisdiction, as they have always 
been held by that court for more theo half a century, and which are supposed to 
have received their impregnable fortification in the two great cases of Waring v. 
Clarke, in 5 Howard's Reports, and The New Jeracy & Nav.Co. ¥. The Merchants 
Bank, in 6 Howard's Reports, in which the best ability in the nation, at the bar and 
on the bench, bed reviewed the whele subject and re-amerted the true principles 
of that jurisdiction. 

‘The dissenting opinion of Mr. Jurtico Wayne jastifies the brief comment which 
I shell make on that case. 
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$ 296. The jettison of cargo may give rise to other rights be- 
sides those of average contribution. Many contingencies arise in 
the progress of a voyage, which render it necessary to appropri- 
ate cargo to the use of the ship—to sell it to raise funds for the 
necessary purposes of the voyage. These are cases of Admi- 
ralty and maritime jurisdiction.(a) 


§ 297. From the nature of maritime commerce and naviga- 
tion, all practicable promptness and certainty are of the utmost 


The case presented in the pleadings, as reported, was this: A vemel bound from 
New Orleans to Boston, with an asserted cargo, was overtaken by a storm, end 
was run ashore hy the captain to save the lives of these on board, and to preserve 
the cargo which wéuld otherwiee have been lost. By this voluntary stranding the 
veasel was totally Jost and the cargo eaved to the amount of $5400. It was 
received by the defendant, who was the consigneo—not the owner. The claim 
was for an average contribution. The defendant admitted these facts, but denied 
his liability as matter of law. 

This, on all the principles which the coart have upheld for half a centary, and 
which have been acknowledged for centuries in all the maritime courte of Conti- 
neuta! Europe, is a clear case of admiralty and maritime juriediction—nothing ean 
be more thoroughly maritime or more universally regulated by the maritime law. 

There was, however, & very grave question of legal liability entirely separate 
from any question of jurisdiction, and that wes whether the defendant being 
consignee and not owner, and having received the property as wrecked—demaged 
and saved property—and not as preserved property, and without having undertaken, 
by bond or otherwise, to pay an average contribution was personally liable to pey 
ite question, be it said, which under the maritime law, might well be considered 
aa debateable. This was not in any view a question of jurisdiction. It wae net 
in abatement, bat in denial of the legal liability. 

This was the question which the court actually decided. Briefly stated, the 
eourt decided that there is n0 such maritime lien in cases of sverage as would 
make the party liable, simply by receiving the property saved or its proceeds; and 
that the owner of the goods himeelf, is not by the maritime law, personally liable for a 
contribution, if his property be delivered to him free from the universally acknow!l- 
edged right of the master to detain it til] its share of the contribution be paid. 
This is the whole decision. The court does indeed call it a question of juriediction, 
end in language treat it as such, but that fallacious use of language cannot aker 
principles. The cause was decided on two controlling puints of the defence to the 
action, and the question of jurisdiction was really untouched. 

Jt will not be considered disrespectful to the majority of the court to express the 
@pinion, that if it had not been for that fallacious view of jurisdiction, they could 
hardly bave failed to come to the conclusion on the merits which ix eet forth la 
the dissenting opinion of Judge Wayne. 

(a) Ante, § 106. Laws of Oleron, art. 8 Cleirac, 30. 
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importance. The benefits of a careful study of markets, and of 
& wise forecast, may all be lost to the shrewdest merchant by 
negligent or wilful delays on the part of the ship. The mas- 
ter is always bound to proceed with dispatch. It is a necessary 
element of his undertaking to transport. In like manner the 
merchant is bound to give the ship all reasonable dispatch, 
Shipe are made to plough the seas, and all who are connected 
with her may improperly delay or impede her progress, The 
master may neglect to perform his appropriate functions. The 
crew may be improperly absent, or they may refuse to perform 
their duty. The merchant may neglect to put his goods on 
board at the beginning, or to take them out at the end of the 
voyage. This hindrance or delaying of a vessel is compensated 
by demurrage, which is an allowance for the detention of the 
vessel. It is often a matter of express contract, but it is not ne- 
cessarily so. In the Black Book of the Admiralty are found 
cases for demurrage. They are Admiralty and maritime cases.(a) 


$298. Vessels engaged in the fisheries, in wrecking, in priva- 
teering, or other maritime employment in which association in- 
creases efficiency or security, often agree to make common cause 
in their enterprize ; such arrangements are agreements of con- 
ip. They are maritime contracts—and are within the 
acknowledged jurisdiction of the Admiralty of this country.() 


$299, The Admiralty has also jurisdiction of the survey and 
sale of vessels. In cases of distress or serious injury, in which a 
master, in a port away from his owners, finds it impracticable 
to repair, refit, or proceed on his voyage, the sale of the vessel 
and cargo seems to be his only resort, and nothing can be more 
fit and proper than that the maritime courts, administering the 
law of the sea, and in some sort the law of nations, should be 
held competent to examine into the circumstances, and order a 
sale. ‘The master himself cannot fail to find in such a jurisdie- 


(©) Gipin, 90, 145. 9 Wheat. 362. 1Gal. 318. 1 Rob. 986. 4 id 71, 169, 
185. 5 id. 33, 143, 102. 2 Hag. Ad. 317. 2 Dod. 58. Prynne Ad. 116. Bho. 
() 3 How. 568. Ante, § 106. 2 N. ¥. Leg. Ob, 157. 
22 
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tion a most reliable auxiliary, and to the owner and underwriter 
it must be a protectiona gainst fraud, improvidence, and indisere- 
tion. Under the influence of English common law decisions, there 
has been some disposition to deny the Admiralty jurisdiction, 
but it may now be considered as established.(a) 


$300. Cases of salvage are cases of Admiralty and maritime 
jurisdiction. Salvage is the compensation that is to be made to 
persons by whose assistance a ship or its lading has been saved 
from impending peril, or recovered after actual loss. It is of two 
kinds; military salvage consisting of recapture or rescue of a 
ship from an enemy; and civil salvage, consisting of saving in 
cases of property derelict and shipwrecked, or in peril. They 


are both within the Admiralty jurisdiction, both in England and 
this country.{d) 


$ 301. For the protection of its commerce, for the collection 
of its revenues, and for the enforcement of all the regulations of 
its police in navigable waters, the United States, like all other 
commercial nations, find it necessary to impose penalties and 
forfeitures on goods afloat and on vessels, in relation to which 
the laws of trade, navigation and revenue, have been violated. 
In a great variety of such cases, the vessels and the goods are 
the only things within the reach of the courts and their process. 
Whenever, therefore, a penalty or forfeiture is attached to a ship 
or vessel, or goods on board of her, it is enforced by a seizure 
of the thing, and the proceeding to condemn it, is a suit in the 
District Court, in the name of the United States or other party, 
in whose favor the penalty or forfeiture is imposed. 

An open, visible seizure, by an officer of the Government, 
authorized by law to seize, must precede the commencement of 
judicial proceedings. The seizures are usually made by the 


(e)} Dunlap’s Ad. Prac. 48, 49. Abbot, 23. Esp. N. P.65. Edward's Ad. Rep. 
118. 2 Dod. 268-295. 10 Wheat. 412, 5 Mason, 465. 7 Wheat. 581. 
(b) Dunlap’s Prac. 57. Abbot on Shipping, 554. 2 Cranch, 240. 4 id. 347. 


De’, 1 Peters, 513, Daveis R. 20, 61. @ Penn. Law Jour. 529,—a case of salvage 
in Wisconsin. 
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revenue officers, or by the commanders of armed vessels on the 
high seas.(a) 


§ 302. All seizures under laws of impost, navigation or trade 
of the United States, where the seizures are made on waters 
navigable from the sea by vessels of ten or more tons burthen, 
are civil cases of Admiralty and Maritime jurisdiction, and 
the proceedings to enforce them must be had in the District 
Court.(d) 


$ 303. It is the place of seizure, and not the place of com- 
mitting the offence, which decides the jurisdiction.(c) If the 
seizure be made in a foreign jurisdiction, or on the high seas, 
the District Court of the District to which the property is 
brought has the jurisdiction.(d) If the seizure be made within 
a jadicial district of the United States, the District Court of that 
district has the jurisdiction. If the seizure be unlawful, the 
party has his redress by a suit in personam in the Admiralty ; 
and the jurisdiction in this class of torts is co-extensive with 
the jurisdiction of the seizure, and exists whether the seizure be 
on the high seas, in ports and harbors, or on the lakes and 
rivers of the interior. 

Where there has been a condemnation in a revenue case of 
forfeiture, an informer entitled to a share of the proceeds, may 
institute an original suit in the Admiralty to recover them.(e) 


§ 304. Ransom Bills are exclusively of Admiralty cognizance 


(e) $ How. 464. Collection Act of 1699, § 70. Collection Act of 1793, § 27. 
3 Wheat. 246. 9 Cranch, 289. Slave Trade Act, May 10, 1800; March 2, 
1907. Piracy Act, March 3, 1819. Bett's Prac. 68. 

(8) 2 Cond. 11, 933. 2 Id. 168, 256, 437. Ware, 97. Jud. Act, §9. 7 Cranch, 
132. 41d. 240, 276,443. 3 Wheat. 246. 9 Wheat. 391. 3 Dai. 297. 8 Wheat. 
391, J2Td.1. 11 Id.2. 

(e) 1 Cond, 164. 2 14.965. 3 1.406. 5 Id. 472, 623. 4 Cranoh, 443, 7 
Ia. 112, 

(@) 5 Cond. 627, 641. 1 Mas. 361. 9 Wheat. 391. 

(e) Dontap Prec. 38,41. 1 Cond. 152. 4 Id. 143, 150, 325. Conk. Treat. 2d ed. 
136, 139, 350, 351. 7 Cranch, 112. 1 Cond. 12, 133, 2 Id. 168, 256, 431. 4 


Wash. 492. 
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—they necessarily involve the question of prize or no prize, of 
the legality of the capture, and of the regularity of the commis- 
sion and conduct of the captors, which questions are of Admi- 
talty cognizance alone.(a) 


$ 305. Proceeds.— Whenever there is a maritime lien, it is in 
the nature of a proprietary interest, and it adheres to the pro- 
ceeds of the thing into whose hands soever they may go; and 
the ownership and possession of the proceeds, render the party 
himself liable personally for the demand, and he may be pro- 
ceeded against in personam. The existence of this principle 
has led to the mistaken notion, that there is no jurisdiction és 
personam, except as ancillary to, or springing out of, a lien. 
But no principle is better settled, than that personal liability in 
a maritime cause of action, has no connection with or relation 
to lien. This lien upon proceeds extends often to the proceeds 
of a judicial sale in the registry of the court, it being a general 
Tule, that before the proceeds are distributed, the court, on proper 
proceedings for that purpose, will adjudicate upon the claims to 
such proceeds arising from liens upon them.(5) 


$ 306. Cases of Prize have always been held to be within 
the Admiralty and Maritime jurisdiction of the United States, 
and in all forms, in rem and in personam, for condemnation for 
tmnilitary salvage, for restitution, and for damages, they have 
been, from the earliest periods, entertained by the courts sitting 
as Courts of Admiralty; and, by the act of Congress of June 
26, 1812, § 6, they are expressly made civil causes of Admiralty 
and Maritime jurisdiction.(c) 


$ 307. In Scotland, and in the continental nations of Europe, 
the Admiralty, by virtue of its general powers, exercises the 


(a) 2 Gail. R. 104.341, 343. 1 Pot. C.C. 149. Ante, § 106. 

(6) 5 Pot. 675. Gilp. 185. 2 Gal. 483. 

(e) 3 Dal. 6, 54 Act of June 26, 1812, § 6. Conk. Treat. 2d ed. 185. 3 Dal RB 19. 
8 Cranch, 137. 3 Wheat, 835. 1 Pet. Ad. Dec. 1. 1 Gal 563. 9 Cranch. 3 
Cond. BR. 397. & Wheat. $85, 
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same jurisdiction, but in England the High Court of Admiralty 
has no such jurisdiction by virtue of its general power; but 
the Prize Court is always constituted by virtue of a special 
commission.(a) 


$308. The Court of Admiralty has jurisdiction over the 
whole subject matter of damage on the high seas. 

Cases of torts on the high seas, super altum mare, have al- 
ways been held, even in England, to be within the jurisdiction 
of the Admiralty. And the jurisdiction in such cases has 
usually been held to depend upon locality, embracing only civil 
torts and injuries done on sea, or on waters of the sea, where 
the tide ebbs and flows. It depends upon the place where the 
cause of action arises,and that place must be the sea or tide 
waters. In this country, under the influence of English autho- 
rity, the same language has been held. It may, however, be 
doubted whether the civil jurisdiction, in cases of torts, does 
not depend upon the relation of the parties to a ship or vessel, 
embracing only those tortious violation of maritime right and 
duty which occur in vessels to which the Admiralty jurisdic- 
tion, in cases of contracts, applies. If one of several landsmen 
bathing in the sea, should assault, or imprison, or rob another, 
it has not been held here that the Admiralty would have juris- 
diction of the action for the tort.(b) 


$309. Cases of assault and battery, imprisonment, or other 
personal injury, or ill usage, arising between master or officers 
on the one hand, and seaman or passengers on the other, are 
clearly within the Admiralty and Maritime jurisdiction. The 
Admiralty entertains jurisdiction of personal torts committed 
by the master on a passenger, whether by direct force, as tres- 
passes, or by consequential injuries. The contract of passen- 
gers with the master, is not for mere ship room and personal exis- 


(«) Black. 237. Doug. 613. 

(6) 3 W. Rob. 387. 3 Story on Const. 527,530. 1 Wheat. 335. Dunlap's 
a@ Prac. 43, 49. 1 Paine, 117. Ware, 91, 94 Vid. 4 Moore, 322% 4 C. 
ob. 73. 7 Ponn. Law Joar. 77. 
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tence on board, but for reasonable food, comforts, necessaries, and 
kindness. In respect to females, it proceeds yet further, and in- 
cludes an implied stipulation against obscenity, immorality, and 
a wanton disregard of the feelings. A course of conduct oppres- 
sive and malicious in these particulars, will be punished by the 
Court, as well as personal assaults. By the 16th rule of the 
Supreme Court, it is provided, that in all suits for assault and 
battery, or beating, the suit must be in personam only.(a) 

This is undoubtedly true, where the action is technically for 
the assault and battery, as a mere tort—but it would seem, on: 
principle, that if the action be brought on the contract, as for 
not carrying a passenger safely and without injury, or for not 
treating with proper kindness a passenger or seaman, an assault 
or beating being the gravamen of the breach, the suit may be 
tz rem against the vessel. 


$310. Cases of spoliation and damage, are cases of Admiral- 
ty and Maritime jurisdiction. These include illegal seizures 
or depredations of vessels or goods afloat. This embraces the 
civil injury called piracy, which consists in an unwarrantable 
violation of property committed on the high seas. The inju- 
red party may proceed against the property or the proceeds of 
the property, to recover it, or against the person of the wrong 
doer for the damage.(b) 


$311. Every violent dispossession of property on the ocean, 
is prima facie a maritime tort, and as such, it belongs to the 
Admiralty jurisdiction. Petitory as well as possessory suits, 
are cases of Admiralty and Maritime jurisdiction. They may 
be brought in all cases to reinstate the owners of ships, who 
have been wrongfully deprived of their property. This in- 
cludes cases of restitution of captured property—of vessels ir- 


(e) Rate 16. 3 Mason’s R. 242. 7 N. Y. Leg. Ob. 342, 

(6) 2 Dod. 369, 372. 2 Chit. Gen. Prac. 517. 1 Vent. 173. 2 Keb 628. 
Balet. 327. 4 Inst. 359. 3 Balst. 27. 1 Rob. 530,c. 25. 1 Com. Dig. 272. 1 
Hag. 142. 1 W. Rob. 433. 
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reguiarly or illegally condemned, and sold by the master with- 
out legal authority, or in an illegal or irregular manner.(a) 


$312. Cases of collision of vessels, are cases of Admiralty 
and Maritime jurisdiction. 

There have been attempts to exclude from the jurisdiction, in 
these cases, all cases arising within a county, a port, or a har- 
bor, but the jurisdiction may now be considered as fully 
settled in all cases within waters affected by the ebb and flow 
of the tide, and on the great lakes and the rivers connecting 
them as well within ports, harbors, and counties, as on the 
open sea,.(b) 


$313. The extent of the political grant of judicial jurisdic- 
tion, in maritime cases, to the General Government, as an inde- 
pendent Sovereignty, has been thus treated at greater length 
than it would have been, but for the conviction, that the subject 
is one deserving all the importance which the founders of the 
Republic gave to it, The attempt to limit, and even to destroy, 
this jurisdiction, has entirely overlooked the great national 
reasons for which the grant was made, and was in the highest 
degree necessary to the respectability and usefulness of the 
Geaeral Government, and has confined itself to the narrow, lo- 
eal and municipal grounds which, in an age unlike our own, 
were taken in a paltry strife of judicial rivalry. I cannot help 
thinking that if all the judicial power vested in the United 
States, had, in all its details, been distributed in a judicial sys- 
tem, composed of subordinate judicial officers and courts, as 
well as of higher tribunals, fully adequate to all the wants of 
the people, in small matters as well as great, within the range 
of that grant of power, it would have been felt in the strength, 
and harmony, and peace and affection which would result from 


(a) 1 Wheat 238. 10 Wheat. 473. 5 Mas 465. 1 Gal. S85. 
(b) Rule 15. 2 Dod. 83. 1 Heg. 109. Gilp, 579. 1 How. €9. 3 Hag. 321. 
5 Hew. 441. Daveis’ R. 193, Ibid. 360. 
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the increased security of the rights of the citizens of the « 
rent States. ‘The national judiciary would thus have 
visible everywhere, accessible everywhere, and everywhere 
shield and the protection of the citizen and the stranger ag 
local prejudices, sectional sympathies, and fanatical animos 
The mere moral effect of that judicial system, with its pr 
limited extent, is of incalculable benefit to the nation, a 
is the duty of all who love the honor of the country, to su 
it in its legal and proper extent.(a) 


(s) Ante, § 27, 28. 


CHAPTER XVIII. 


Admiralty Practice. The Organization of the Courts. 


} 314. The law of National jurisdiction or sovereignty in 
dmiralty and Maritime cases being ascertained, the next sub- 
ct of inquiry, is the mode of administering justice in such 
28e8, 

Practice is the means by which justice is administered. And 
s the first step in providing for the administration of justice, is 
16 creation of courts of justice, so the last step is the exercise 
‘the powers of the court in executing its judgments.—T hus the 
hole of what is usually denominated Admiralty Practice, is 
le organization and jurisdiction of the Admiralty Courts, their 
ms, modes, and rules of procedure, and the duties and re- 
ronsibilities of their various functionaries. 


Admiralty Courts. 
$ 315. There are no courts of the United States which are 
erely Admiralty Courts. The only Courts, except the Courts 
. the Territories, are—Te District Courts. Tue Crr- 
vir Courts. Tue Supreme Courr. And they have 
ich of them Admiralty jurisdiction in certain cases, as well as 
ommon law—civil and criminal—and Equity jurisdiction. 


The District Court. 


$ 316. The United States, exclusive of the Territories, was 
iginally divided into as many districts as there were States. 
he great increase in population and business of some of the 
ates, has made it necessary to divide them into two districts. 
1 each of these districts is a court called a District Court, 
‘ld by a single judge, who is called the District Judge, and in 
m all the judicial powers of that court are vested. 
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§ 317. The District Courts have exclusive original cognizance 
of all civil causes of Admiralty and Maritime jurisdiction, in 
cluding all seizures under laws of impost, navigation or trade 
of the United States, where the seizures are made on water 
which are navigable from the sea by vessels of ten or more ton 
burthen, within’ their respective districts, as well as upon th 
high seas.(a) 


§ 318. The judges of the District Court must reside withis 
the districts for which they are appointed, and they are require 
to hold stated terms, at such times and places as are establishe: 
by law.(b) The stated terms in the southern district of Nev 
York are held on the first Tuesday of every month. They ar 
also authorized to hold special courts at their discretion, a 
such places in their respective districts as the nature of th 
business, and the discretion of the judge, shall direct. Th 
character of maritime causes, and the necessities and occu 
pations of many of the persons engaged in maritime transac 
tions, and whose presence as parties or witnesses is often 
necessary to the administration of justice, renders delay, it 
many cases, equivalent to a denial of justice. It is with a view 
to speedy justice, that this power to hold special courts has bee1 
conferred on the courts; and in the maritime portions of th 
country, it is the uniform practice to hold special courts fre 
quently for the trial of causes. In the southern district of New 
York special terms are held on every Tuesday when the statec 
term is not in session.(c) And as the court is always open 
and, wherever the judge is, there is a court, it is the prac 
tice to enter all orders in causes, in the vacation of the usua 
terms, as of a special term held on the day of entering th 
order. 


§319. In case of the inability of the Judge of any Distrie 


(s) Jod. Act of 1789, $9. Conk. Treat. 2d edit. 83, 129. 

(b) Vide a fall abstract of the terms of the District Courts throughout the Uni 
ted States, Conk Treat. 2d edit. 106, et seg. 

(c) Jad. Act of 1789, § 3. Dunlap, 1d 
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Court to attend on the day appointed for holding a District 
Court, such court may, by virtue of a written order from the 
Judge thereof, directed to the Marshal of the district, be ad- 
jeurned by tBe Marshal to the next stated term of said court, or 
to such day pfior thereto as in the said order shall be appointed. 
And in case of the death of the said Judge, all process, plead- 
ings and proceedings are continued of course, until the next 
stated session after the appointment and acceptance of the office 
by his successor.(a) 

In case of the disability of the District Judge to perform the 
duties of his office, the cases before him are transferred to the 
Circuit Court, as is more fully stated in section 321. 


The Circuit Court. 

$ 320. An appointed number of Districts constitute a Circuit, 
of which a judge of the United States Supreme Court is Circuit 
Jadge ; and in every District of said Circuit is held a Circuit 
Court, composed of two judges, the District Judge of the District, 
and the Circuit Judge of the Circuit. Either of the judges may 
hold the Circuit Court in all cases, except in appeals from the 
District Court, in which cases the District Judge cannot sit. 

The Circuit Courts have no original civil Admiralty jurisdic- 
tion. In that class of cases, their jurisdiction is confined to 
appeals from the District Courts in their respective districts, 
and the court is composed of the Circuit Judge alone. In many 
of the Districts, the District Court is clothed with the powers of 
a Circuit Court, in which cases it is to be considered as a Cir- 
cuit Court, in the exercise of those powers. 

From final decrees in a District Court, in causes of Admiralty 
and Maritime jurisdiction, where the matter in dispute, exclusive 
of costs, exceeds the sum or value of fifty dollars, an appeal is 
allowed to the Circuit Court next to be holden in the District 
where the decree was rendered.(a) 


(«) Act of March 26, 1804, § 1. Jud. Act of 1789,§6. 1 Gal. 238. Act of 


Aug. 3, 1942, § 5. 
(a) Conk, Treat. 2d edit. 96, Act of March 3d, 1803, § 2. 
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§ 321. In case of the disability of the District Judge to per- 
form his duties, the business may be transferred to the Circuit 
Court, by virtue of the “ Act further to amend the judicial sys- 
tem of the United States,” passed March 2, 1 which pro- 
vides :_—-Sec. 1. That in case of the disability of the District 
Judge of either of the districts of the United States to hold a dis- 
trict court, and to perform the duties of his office, and satisfactory 
evidence thereof being shown to the Justice of the Supreme Court, 
allotted to that circuit in which such district court ought by law 
to be holden ; and on application of the District Attorney or Mar- 
shal of such district in writing to the said justice of the supreme 
court, said justice of the supreme court shall thereupon issue 
his order in the nature of a certiorari, directed to the clerk of 
such district court, requiring him forthwith to certify into the 
next circuit court to be holden in said district, all actions, suits 
causes, pleas or processes, civil or criminal, of what nature or 
kind soever, that may be depending in said district court and 
undetermined, with all the proceedings thereon, and all files 
and papers relating thereto; which said order shall be imme- 
diately published in one or more newspapers, printed in said 
district, and at least thirty days before the session of such circuit 
court, and shall be deemed a sufficient notification to all con- 
cerned. And the said circuit court shall thereupon have the 
same cognizance of all such actions, suits, causes, pleas or pro- 
cesses, civil or criminal, of what nature or kind soever, and in 
the like manner as the district court of said district by law 
might have, or the circuit court, had the same been originally com- 
menced therein; and shall proceed to hear and determine the 
same accordingly ; and the said justice of the supreme court 
during the continuance of such disability shall moreover be in- 
vested with and exercise all, and singular, the powers and 
authority, vested by law in the judge of the district court in said 
district. And all bonds and recognizances taken for or return- 
able to such district court shall be construed and taken to be to 
the circuit court, to be holden thereafter, in pursuance of this 
act, and shall have the same force and effect in such circuit 
court, as they could have had in the district court to which 
they were taken: Provided, that nothing in this act contained 
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shall be so construed as to require of the judge of the supreme 
court within whose circuit such district may lie, to hold any 
special court, or court of Admiralty, at any other time than the 
legal time for holding the circuit court of the United States in 
and for such district.——Sec. 2. That the clerk of such dis- 
trict court shall, during the continuance of the disability of the 
district judge, continue to certify as aforesaid, all suits or actions 
of what nature or kind soever, which may thereafter be brought 
to such district court, and the same transmit to the circuit court 
next thereafter to be hoiden in the same district; and the said 
circuit court shall have cognizance of the same in like manner 
as is herein before provided in this act, and shall proceed to 
hear and determine the same: Provided nevertheless, that when 
the disability of the district judge shall cease or be removed, all 
suits or actions then pending and undetermined in the circuit 
court, in which by law the district courts have an exclusive 
original cognizance, shall be remanded, and the clerk of the 
said circuit court shall transmit the same, pursuant to the order 
of said court, with all matters and things relating thereto, to the 
district court next thereafter to be holden in said district, and 
the same proceedings shall be had therein in said district court 
as would have been, had the same originated or been continued 
in the said district court—-—-Sec. 3. That in case of the dis- 
trict judge in any district being unable to discharge his duties, 
as aforesaid, the district clerk of such district shal! be authorized 
and empowered, by leave or order of the circuit judge of the 
circuit in which such district is included, to take, during such 
disability of the district judge, all examinations and depositions 
of witnesses, and make all necessary rules and orders prepara- 
tory to the final hearing of all causes of admiralty and mari- 
time jurisdiction. 


§ 322. Under the 3d section of this act, the Hon. Judge Nelson, 
the Justice of the Supreme Court, allotted to the second circuit, 
has recently made the prescribed order in the following form : 


“Tt having been satisfactorily shown to me, that the Hon. 
Samuel R. Betts, District Judge of the Southern District of 
New York, is disabled from ill health to discharge the duties of 
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his office, it is ordered that James W. Metcalf, Esq., clerk of 
the said District Court, do take, during such disability of said 
District Judge, examinations and depositions of witnesses, and 
make all necessary rules and orders preparatory to the final 
hearing of all causes of admiralty and maritime jurisdiction, 
according to the act of Congress, March 2, 1809. 

“ Samuer NELson. 

“ Washington, Jany. 28th, 1850.” 

This order is entered at length in the minutes of the District 
Court, and in pursuance of it, the clerk at the regular term of 
the court, calls the causes of Admiralty and maritime jurisdic- 
tion, in their order on the docket or calendar of causes, and per- 
forms all the functions of the judge in such causes, except to hear 
the arguments, and decide the cause. He takes down the tes- 
timony in writing, upon which, after hearing the parties, the 
Judge decides. 

§ 323. In all suits and actions in any District Court of the 
United States, in which it shall appear that the judge of such 
court is any ways concerned in interest, or has been of counsel 
for either party, or is so related to or connected with either party, 
as to render it improper for him, in his opinion, to sit on the trial 
of such suit or action, it shal! be the duty of such judge, on appli- 
cation of either party, to cause the fact to be entered on the re- 
cords of the court; and, also, an order that an authenticated 
copy thereof, with all the proceedings in such suit or action, 
shall be forthwith certified to the next Circuit Court of the dis- 
trict; and if there be no Circuit Court in such district, to the 
next Circuit Court in the state ; and if there be no Circnit Court 
in such state, to the most convenient Circuit Court in an adjoin- 
ing state; which Circuit Court shall, upon such record being 
filed with the clerk thereof, take cognizance thereof, in the like 
manner as if such suit or action had been originally commenced 
in that court, and shall proceed to hear and determine the same 
accordingly ; and the jurisdiction of such Circuit Court shall ex- 
tend to all such cases so removed as were cognizable in the Dis- 
trict Court from which the same was removed. 


Supreme Court. 
$ 324, The Supreme Court of the United States consists of a 
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Chief Justice, and eight associate judges. It has exclusively 
all such jurisdiction of all civil suits in Admiralty, against am- 
bassadors or other public minister, or their domestics, or domes- 
tic servants, as a court of law can have, consistently with the 
law of nations. And also of all civil suits in Admiralty, when 
a state is a party, except between a state and its citizens, or ci- 
tizens of other states, or aliens, 

It has also original, but not exclusive, jurisdiction of civil 
suits in Admiralty, between a state and citizens of other states, 
or aliens—and suits brought by ambassadors or other public 
ministers, or in which a consul, or vice-consul, is a party. 

The Supreme Court has also power to issue writs of prohibi- 
tion to the District Courts, when proceeding as Courts of Ad- 
miralty and Maritime jurisdiction. 

The Supreme Court has also jurisdiction, on appeal, from the 
Circuit Courts, in all cases of final decrees in Admiralty, when 
the matter in dispute, exclusive of costs, shall exceed the sum 
or value of two thousand dollars.(a) 


§ 325. The judges of all these courts, are appointed by the 
President of the United States, by and with the advice of the Se- 
nate, to hold during good behavior. Before they proceed to ex- 
ecute the duties of their respective offices, they must take the 
following oath or affirmation : 


“LA. B, do solemnly swear or affirm, that I will administer 
justice without respect to persons, and do equal right to the 
poor and to the rich ; and that I will faithfully and impartially 
discharge and perform all the duties incumbent on me as judge, 
&c., according to the best of my abilities and understanding, 
agreeably to the constitution and laws of the United States. So 
help me God.”(5) 


§ 326. Their commissions are issued from the Department of 
State—are simple appointments to the office, without any enu- 
meration of duties, or grant of powers or privileges. Their com- 


(a) Jud. Act of 1789, § 13. 
(b) Const. art. 2, § 2, art.3,§1. Jud. Act of 1789, 8. 
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missions give the office, and it is to the laws of the Congress 
alone that they are to ivok for their duties, their powers, and 
their privileges. ‘I'he commission is in the following form: 


“John Quincy Adams, President of the United States of 


America— 
“ Po all who shall see these presents, greeting. 


“ Know ye, that reposing special trust and confidence in the 
wisdom, uprightness, and learning of Samuel R. Betts, of New 
York, I have nominated, and by and with the advice and con- 
sent of the Senate, do appoint him Judge of the United States, 
for the southern district of New York, and do authorize and 
empower him to execute and fulfil the duties of that office, ac- 
cording to the constitution and laws of the said United States, 
and to have and to hold the said office, with all the powers, pri- 
vileges, and emoluments to the same, of right appertaining unto 
him, the said Samuel R. Betts, during his good behavior. 

“In testimony whereof, | have caused these letters to be 
made patent, and the seal of the United States to be 
hereunto affixed. Given under my hand, at the City 

[. 8.] of Washington, the twenty-first day of December, 

A. D. 1826, and of the Independence of the United 
States the fifty-first. 
“Jonn Quincy Apams. 
By the President, 


“HH. Cray, Secretary of ‘State? 


The commission of the Judge of the District Court is usually 
inserted at length in the minutes of the court, on the day of his 
taking his seat on the bench, preceded by an order as follows : 


«The Honorable Samuel R. Betts having been appointed 
Judge of this Court, and having taken the oath required by 
law, took his seat upon the bench, and his commission was or- 
dered to be entered at length in the minutes.” 


§ 327. They have no separate commission or constitution, as 
Courts of Admiralty. When sitting to try an Admiralty cause, 
the court is an Admiralty Court, and when sitting to try a cri- 
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minal, it is a Criminal Court, and the court passes from the trial 
of an Admiralty cause to a common law cause, and vice versa, 
and becomes alternately, at the same sitting, according to the 
nature of the cause on trial, an Admiralty Court, an Equity 
Court, and a Common Law Court of civil or criminal jurisdiction, 
without any change of style or form, or officers or records, ex- 
cept that each case is conducted according to the established 
course of proceedings appropriate to its class. It is thus always 
the same court, whether acting in one class of causes or ano- 
ther, It is only as Admiralty Courts that they are here to be 
considered. 

The judges are not allowed to exercise the profession or em- 
ployment of counsel or attorney, or to be engaged in the practice 
of the law.(a) 


$328. All these courts have power to issue all writs which 
may be necessary for the exercise of their respective jurisdic- 
tions, and agreeable to the principles and usages of law. They 
have also power to impose and administer all necessary oaths or 
affirmations, and to punish, by fine or imprisonment, at the dis- 
cretion of the court, all contempts of authority in any cause or 
hearing before the court. Also, to make and establish all ne- 
cessary rules for the orderly conducting business in said courts, 
provided such rules are not repugnant to the laws of the United 
States.(b) - 


§ 329. In the exercise of its appropriate jurisdiction, the Court 
of Admiralty exercises equitable as well as legal jurisdiction. 
If the subject be of a maritime nature, and so within the power 
of the court, and be of such a nature, that the relief must be in 
the nature of equitable relief, the court is entirely competent to 
give the equitable as well as the legal relief. It has the capacity 
of a court of law, and, in certain respects, the capacity of a 
court of equity. In its decisions upon the ultimate rights of 
parties, from considerations of conscience, justice and humanity, 


(e) 6 Wheat. 452, 4 Cranch, 24. Act of Dec. 18, 1812. 
(% Jad. Act of 1789, § 14. Ibid, §17. 7 Cr. 32, 
24 
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it sometimes mitigates the severity of contracts, and moderates 
exorbitant demands.(a) ‘The nature of maritime controversies, 
obviously, however, necessarily excludes from Courts of Admi- 
ralty, large classes of cases, such as specific performance—trusts, 
&c., which are of frequent occurrence in Courts of Equity. And 
the Court of Admiralty is not a Court of General Equity, nor 
bas it the characteristic powers of a Court of Equity, but it is 
bound, by its nature and constitution, to determine the cases 
submitted to its cognizance, upon equitable principles, and ac- 
cording to the rules of natural justice. It cannot, in a techni- 
cal sense, be called a Court of Equity. It is rather a Court of 
justice.”(b) 


§ 330. These courts, in the exercise of their admiralty juris- 
diction, have three great classes of functions. They are Prize 
Courts, in which are adjudicated all the various admiralty and 
maritime questions relating to maritime prizes of war. 

They are Instance Courts, in which are heard and determined 
civil suits of a maritime character between party and party ; 
and they are Criminal Courts, in which are tried and punished 
those maritime officers of which the acts of Congress have 
given them jurisdiction. 

As Prize Courts and Instance Courts, all causes are heard 
and determined by the court alone, without the aid of a jury. 
As Criminal Courts, they administer justice in Adiniralty cases, 
with the aid of a grand jury and a petit jury, like the common 
law courts of criminal jurisdiction. 


§ 331. Clerks.—Each of these courts has power to appoint 
its clerk. It is the Court, not the judge or judges that has the 
power of appointment, and the appointment is in the first 
instance properly made by the judge or judges, by a written 
certificate of appointment. ‘The appointment should always 
be formally made by an order of the Court duly entered in the 
minutes. Each clerk before entering upon the execution of his 
Office, must take the following oath : 


ee et ee ee 


(e) Edw. Ad. Jor-33. Sap. $358 11 Pet. 175. 18um. 368. 2id dd 8 
Cran. 125. 1 Wheat. 440. 2 Dod. 58. 1 Hag. 347. 2 id. 377. Boe 106. 
4h) 2 W. Rob. 162. 4 Rob. 250. 2 Dod. 6 Rob. 227. 
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“1, A. B. being appointed clerk of , do solemnly 
swear, (or affirm,) that I will truly or faithfully enter and record 
all the orders, decrees, judgments and proceedings of the said 
court; and that L will faithfully and impartially discharge and 
perform ail the duties of my said office, according to the best 
of my ability and understanding, so help me God.” 


The clerks must also give a bond with sufficient sureties,~ 
(to he approved by the court,) to the United States, in the sum 
of $2000, faithfully to discharge the duties of their office, and 
seasonably to record the decrees, judgments and determinations 
of the court.(a) 


§ 332. It is the duty of the clerk in Admiralty cases, to per- 
form all those services which are usually performed by clerks 
of courts—to receive and mark its files—to keep and affix its 
seal—to issue its processes—to keep its minutes of proceedings 
and its records—and to administer oaths, take hail, &c., in 
eourt—being in all these matters the servant of the court whose 
power he aids. Ie has authority by statute, to take bail and 
depositions in certain cases—and to perform various duties in 
ease of the inability of the judge, as has been before stated— 
and he keeps the account of the moneys deposited in court. 
He is bound at evey stated session of the court, to present an ac- 
count to the court of all the moneys remaining therein subject 
to its order, stating particularly on account of what causes said 
moneys are deposited—which account, with the vouchers, must 
be filed. He may be attached for contempt, if he refuse or 
neglect to obey the orders of the court for depositing such 
moneys.(5) 


$333. In the Southern District of New York, the clerk keeps, 
as one of the books of the court, an Admiralty Register, in 
which he enters the title of each Admiralty cause, a brief note 
of the cause of action, and the names of the proctors, as soon 


(a) Jad. Act. § 7. 
tb) Act of May 8, 1792, §8 and 10, Ins. 45, Act of March 2, 1809. Ante, 


$321. Act of March 3, 1817. 


188 ADMIRALTY PRACTICE. 


as the libel is filed, and chronological minutes of the steps in 
the cause, to its final determination. 

Such a register so greatly promotes the convenience of the 
court, the clerk and the parties, and is so useful in ing 
the due order of proceedings, and making them eae te 
all who may be entitled to know them, that it is almost a matter 
of necessity in courts having much Admiralty business, and is 
0 useful in all cases, that it might well be required by a gen- 
eral rule of the Supreme Court, to be kept in all the courts of 
the United States. 


$ 334. Proctors and Advocates.—In all the courts of the 
United States, the parties may plead and manage their own 
eauses personally, or by the aid of such attorneys or counsel, 
as by the rules of the courts respectively, are permitted to 
manage and conduct causes therein, Attorneys in Admi- 
ralty Courts are called Proctors—from the Latin, procura- 
tor—French, procureur—after the usage of the civil law; 
and counsellors are called Advocates. The modes and con- 
ditions of admission as Proctors and Advocates, are different 
in different districts, the whole matter being entirely subject to 
the rules of the respective courts. 

It is the peculiar duty of the Proctor to conduct the pro- 
ceedings out of court—process, pleadings, entries, stipulations, 
admissions, consents, settlements, and motions. He is the 
nominal representative of the party, and his name should 
appear in all the papers; and all orders should be stated to 
have been made on his motion. 

It is the peculiar duty of the Advocate to represent the party 
in court--to make motions, examine witnesses, address the 
court, and advocate the cause.(a) 


§ 335. Proctors are more properly appointed by the party in 
writing; but there is no legal necessity for a written proxy— 
a verbal appointment is sufficient; and till denied, the court 
always presumes the Proctor who appears has proper authority. 


(a) IJndiclary Act of 1789, § 35. Bett's Prac. 9, 10, 12. 
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"The court may always call upon him to state for whom he is 
authorized to appear. 

If the party have a Proctor and Advocate, he cannot con- 
duct the cause himself; nor can he call to his assistance one 
~who is not a Proctor or Advocate of the court. 

Both Proctor and Advocate, while the cause is pending, have 
full power over it. After final decree, they have no power, 
except to sue out execution and superintend and direct its 
enforcement. They have no power to discharge the decree, 
except on its performance, unless authorized by the party.(a)} 


§ 336. The power of the Proctor and Advocate is revocable by 
the party without cause assigned. It should be done by leave of 
the court on notice to the Proctor. And, on the application of 
the party, the general powers of the Proctor or Advocate may- 
be restricted. 


Proctors and Advocates are officers of the law—held to 
the strictest integrity, and the best faith and honor to their clienta 
and the court. They are accountable to the court for their pro- 
fessional conduct, and are subject to be deprived of their privi- 
leges and office, and otherwise punished, by attachment, fine, or 
imprisonment by the court, for violation of professional duty, or 
for such moral delinquency as would bring into disrepute the ad- 
ministration of justice.(a) 


$ 337. The United States are always represented in all cases 
in court, civil as well as criminal, by the District Attorney of 
the United States for the District in which the suit is pending, — 
except in the Supreme Court. In that court, the Attorney Gene- 
tal of the United States represents the Government.(d) 


§ 338. United States Commissioners.—By the act of Feb 
20, 1812, chap. 25, the Circuit Courts of the United States are 
authorized, whenever the extent of their districts renders it 


(a) Fad. Act of 1789, §35. Betts’ Prac. 11. 1 W. Rob. 337. 1 Hag. 293. 2 
Hag. Ece. 195. 2 W. Rob. 335. 3 Phill. 311. 3 Hagg. Ecc. 687. Ibid 255. 
Betta’ Prac. 13, 14. 

() Jud. Act of 1789, § 35. 
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necessary, to appoint such and so many discreet persons within 
the district as may be necessary, to take acknowledgments of 
bail and affidavits, to have the like force and effect as if taken 
before a judge of the court. By the act of March 1st, 1817, 
chapter 30, they are also authorized to take affidavits and bail 
in civil causes in the District Courts; and are also, authorized 
to take depositions under the 30th section of the Judiciary Act 
of 1789. By the act of August 23, 1842, chapter 188, they are 
clothed with all the powers that a judge or justice of the peace 
may exercise, under the sixth section of the act of July 2, 
1790, on the government and regulation of seamen in the mer- 
chant service. They are also empowered to exercise ail the 
powers that any justice of the peace, or other magistrate of any 
of the United States, may exercise in respect to offenders for 
any crime or offence, by arresting, imprisoning, or bailing the 
same, under and by virtue of the 32d section of the Judiciary 
Act of 1789, and to require and to take recognizances of wit- 
nesses.(a) 


$339. By the rules of the Supreme Court, they are also 
authorized to take bonds or stipulations in Admiralty ca- 
e2s,(b) and in cases where the court may deem it expe- 
dient or necessary, for the purposes of justice, the court may 
refer any matters arising in the progress of the suit, to one 
or more Commissioners, to hear the parties, and make report 
therein, with all the power of Masters in Chancery, in referen- 
ces to them, including the power to administer oaths and exa- 
mine parties and witnesses(c) This rule unquestionably au- 
thorizes the courts to refer matters to any person who,by their 
order of reference, may be appointed a commissioner for that 
matter alone, but it is also the practice, under it, to refer matters 
“to a commissioner,” leaving the party to select such one of the 
regularly appointed U. S. Commissioners, as he may prefer to 
employ. 


(a) 2 Stat. at Large, 679. 3 Ibid. 350. 5 Ibid. 516, 
(a) Rule 5, 35. 
(2) Rule, 44 
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$340. The Marshal——The Marshal of the District is the 
executive officer of the Supreme Court, the Circuit Courts and 
the District Courts, in the district for which he is appointed. 
He is appointed by the President, by and with the advice of the 
Senate, for four years, removable at the pleasure of the Presi- 
dent; and before he enter on the duties of his office, he must 
become bound for the faithful performance of the same, by him- 
self and by his deputies, before the judge of the District Court 
of the United States, jointly and severally, with two good and 
sufficient suretics, inhabitants and freeholders of the district, to 
be approved by the District Judge, in the sum of $20,000, and 
must take, before said judge, as must also his deputies, before 
they enter on the duties of their appointment, the following oath 
of office : 


“1, A. B., do solemuly swear or affirm, that I will faithfully 
execute all lawful precepts directed to the Marshal of the dis- 
trict of under the authority of the United States, and 
true returns make, and in all things well and truly, and with- 
out malice or partiality, perform the duties of the office of Mar- 
shal, or Marshal’s Deputy, (as the case may be,)uf the district 
of during my continuance in said office, and take only 
my lawful fees. So help me God.”(a) 


$341. It is his duty to execute, throughout the district, all 
lawful precepts directed to him, and issued under the authori- 
ty of the United States, and he has the same powers in execut- 
ing the Jaws of the United States, as sheriffs and their deputies 
in the several states have by law, in executing the laws of the 
respective states. He has power to command all necessary as- 
sistance in the execution of his duty, and to appoint, as there 
shall be occasion, one or more deputies, who shall be removable 
from office by the judge of the District Court, or the Circuit 
Court sitting within the district, at the pleasure of either.(5) 


a eS SS 


(«) Jud. Act of '€9, § 27. Conk. Treat. 2d edit. 116. 
(b) Rule 41. Act of February 28th, 1795, to Suppress Insurrections, § 9. 
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$ 342. If the Marshal or his deputy be a party to, or interest- 
ed in, the suit or proceeding, the suits and precepts therein 
shall be directed to such disinterested person as the court or any 
justice or judge thereof, may appoint, and the person so appoint- 
ed, is authorized to execute and return the same. 

In case of the death of the Marshal, his deputies continus 
in office, unless otherwise specially removed, and execute the 
office in the name of the deceased, until another Marshal be 
appointed and sworn. 

The defaults or misfeasances in office of the deputies, as 
well after as before the death of the Marshal, are breaches of 
the condition of the Marshal’s bond, and the deputies are re- 
sponsible to the executors or administrators of the Marshal, in 
the same manner as to him in his life time.(a) 


$343. When the Marshal or his deputy is removed from of- 
fice, or his term has expired, he has power to execute all such 
precepts as are in his hands at the time—and the Marshal is 
answerable for the delivery to his successor, of all prisoners in 
his custody. The removal does not take effect till notice of the 
appointment of the successor.(a) 


§ 344. The United States, at the organization of the govern- 
ment, had no prisons, and by a joint resolution, passed Septem- 
ber 23, 1789, recommended the legislators of the states to pass 
laws, making it the duty of the keepers of the state jails, to re- 
ceive and keep the prisoners committed under the authority of 
the United States, the United States paying at the rate of fifty 
cents a month for eacl: prisoner, during the time he should be 
confined, and also supporting prisoners committed for offences. 
If any state did not pass such law, and should retract it after 
passing it, the Marshal is authorized, under the direction of 
the Judge of the District, to have and fit up a convenient place 
for a temporary jail.(5) 


(e) Jud. Act, 89, § 28. Vid Pet. C.C. R241. Wallace, 119. 
(b) Conk. Treat. 2d edit. 118, 124. Reso. Sept. 23,89, Reso. March 3d, 91. 
Reso. March 3d, 1821. 
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After a prisoner is committed to the state jail, he is no longer © 
in the custody of the Marshal, nor controllable by him ; and the 
Marshal is not liable for the escape of a debtor committed to a 
state jail.(a) 


$345. If the Marshal or his deputies neglect or violate their 
duty, or disobey the order of the court, they may be attached 
as for a contempt.(5) 

The Marshal may also, by order of the Court, compel the 
payment of his fees, by summary process of attachment against 
the party liable to pay them.(c) 


(a) These provisions, by which all prisoners of the United States are transferred 
to the State Sheriff of the County, have saved the expense of providing juils of the 
Vaited States; but it may well be questioned whether the inconveniences, risks, 
and actual ovile of thus placing the execution of the U. S. laws, and the protection 
of the rights of citizena of other States, under the control of State Officers, do nak 
more than counterbalacce the expeuse. 

9 Cranch, 76. 

- {) Act of March 3d, 1817. 7 N.Y. Leg. Ob. 174. 

(e) 7 Cranch, 276. 2 Gall. 101. 


CHAPTER XIX. 


The Practice of the American Admiralty Courts, historically 
considered. 


$346. It has been remarked, that the grant of the jurisdiction 
in al] Admiralty and Maritime cases, was made total, because 
these cases are in some sort international, and at least are of 
such character, as to render it eminently proper that they should 
be subject to the legislation and control of the General Govern- 
ment, instead of being subject to the fluctuating and various 
regulations of the State Governments, which, from the necessity 
of the case, could have no common arbiter, and could not fail to 
be found disagreeing from, or conflicting with, that great sys- 
tem of maritime Jaw which the interests of commerce require 
to be maintained in ite unity and integrity. For an analogous 
reason, the Admiralty Courts of the United States could not fait 
to be more useful and more acceptable to the people, as their 
practice should be simplified, and made the same in every part 
of the United States.(a) 


§ 347. The practice in the courts of the United States, sitting 
as courts of common law, was made to conform to that of the 
Supreme Courts of the respective states. As all the states had 
courts of conmmon law, to which the citizen usually resorted, 
and with whose mode of proceeding he was acquainted, it was 
not desirable that the general government should, in that mat- 
ter, introduce an inconvenient novelty, or establish a uniformity 
of practice which could hardly fail to be burdensome. On the 
other hand, the Admiralty and Maritime jurisdiction was, by 
the Constitution, entirely transferred from the states to the gene- 
ral government, and made a purely fcderal jurisdiction, of limited 
extent and peculiar character, and it was equally desirable that 
it should be uniform throughout the states, as well as conform- 
able to the course of proceedings in the Admiralty Courts of 


a ee ES 
(«) Betts’ Prac. Art. xiv. 
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other nations, and of the separate states, before the adoption of 
the Constitution. 


§ 348. The act to establish the judicial system of the United 
States, was passed on the 24th September, 1789, and five days 
thereafter, on the 29th of the rg venti was passed the “ Act 
to regulate the processes in the Yourts of the United States.” 
*This act, adopted as the practice of the Courts of the United 
States, in the respective states, in suits at common law, the 
practice of the Supreme Courts of the states, and provided also 
that “The forms and modes of proceedings in causes of Equity 
and of Admiralty and Maritime jurisdiction, shall be according 
Zo the course of the civil law.” This act was, by its own pro- 
‘vision, to continue in force until the end of the next session of 
Congress, and no longer. Its necessary effect was, however, to 
start the courts on that system of practice, and really to impose 
upon them, in Admiralty and Maritime cases, the civil law prac- 
tice, as that under which they must continue to administer 
justice, even after the expiration of that act, until further provi- 
sion should be affirmatively made.(c) 


§ 349. This adoption, however, of the course of the civil law, 
without modification or exception, could not fail to be some- 
what embarrassing, by keeping the courts fettered by many: 
rules and proceedings, which in the Admiralty and Maritime 
Courts of other countries to which ours were to be assimilated, 
had long before been directly abrogated or allowed by tacit 
neglect to give place to simpler and less technical proceedings; 
and might, in a measure, defeat the very unity and uniformity 
which it was intended to establish. Accordingly, in 1792, the 
Congress passed the act, “ For regulating processes in the Courts 
of the United States,” which provided that the forms of writs, 
executions and other process except their style, and the forms 
and modes of proceedings in suits of Admiralty and Maritime’ 
jarisdiction, should be according to the principles, rules and 
usages which belong to Courts of Admiralty, as contradis 
tinguished from courts of common law. Subject, however, to 


(@) Process Act of 1789, § 2. 2 Bior. Laws, U §. 72, 
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such alterations and additions, as the said courts should in their. 
discretion deem expedient, or to such regulations as the Supreme 
Court of the United States should think proper from time to 
time, by rule to prescribe to any Circuit or District Court con- 
cerning the same.(a) 


/ 
. 350. Under this act of 1492, the practice of the courts in 


admiralty and maritime cases has maintained its characteristic 
resemblance to the principles, rules and usages of Courts of 
Admiralty. The courts, however, in the different districts, have 
differed from each other in many of the less important details, 
quite as much as the whole have differed from the Admiralty 
Courts of other countries, while in all can be traced the evidence 
of their common descent from the practice of the civil law. 


’ $351. The primitive Roman law suit had few details and 
little machinery. ‘The plaintiff himself, without writ, seized his 
adversary by the neck, and took him by force before the Pre- 
tor. The plaintiff told his grievance; the defendant his de- 
fence; proof was taken if necessary ; the cause was decided 
without delay ; and if the was not paid, the defendant 
was confined as a criminal, or payment was enforced by a 
forcible sale of his property. Necessity and convenience trans 

formed the power to arrest from the party himself, to officers of 
justice appointed for the purpose. ‘The order of the judge then 
became necessary, which soon ripened into a process or citation. 
The judge required a written statement of the plaintiff’s case, 
which soon became the libel. Security to appear and to pay 
the debt or bail, took the place of forcible detention; anda 
written statement of the defence was demanded instead of a 
verbal one. Delays ensued—ingenuity, and wisdom, and elo- 
quence were put in requisition—and from thence sprung the 
legal profession, and from their acuteness and habits of analy- 
ais, grew inevitably and insensibly a complicated and technical 
system of proceedings which had come to the greatest perfection 
of strictness in the time of the Empire, many of the details 
of which are now unknown; and although Brown asks with 


(«) Duntap Prac. 72,79. 3 Dal. 320. 10 Wheat. 473. 6 Cond.194. Process 
Act of 1792,§2. 2 Blor. Law U. 8. 299. 
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emphasis—“ How can the practice of the Admiralty Court be 
intelligible without knowing the practice of the civil law? 
And Lord Hardwicke says—“ The Court of Admiralty always 
proceeds according to the rules of the civil law.” This is true 
only in a very general sense.(a) 


$352. The course of a law suit in ancient Rome, so far as 
it can be now ascertained, and even as it exists at this time in 
the countries subject to the civil law, after many centuries of 
modifications and meliorations is only of the same type with 
a suit in Admiralty, as conducted in modern days, And the 
study of that wonderfully refined and artificial mode of pro- 
ceeding, in ail its details of subdivision and systematic distribu- 
tion of subjects, cannot fail to have a salutary effect upon the. 
mind of the student in furnishing him a careful analysis and 
classification of all the elements of a complete system of reme- 
dies through the medium of courts of justice, and could not be 
without its advantage in showing him the origin of many. 
actual rules of practice in Courts of Admiralty, still the devia- 
tion from that original type is so wide, and so great a proportion of. 
the details have been wisely allowed to fall into disuse, that I 
shall not attempt to furnish even a synopsis of the Roman. 
practice. Nor shall I attempt to elucidate, much less to cover up 
or encumber that which is in its nature, simple, intelligible and 
natural by the obsolete learning and multifarious technicalities. 
of earlier periods or other countries ; I shall endeavor, only, in 
as simple and intelligible a manner as practicable, to give the 
actual practice of the courts of the United States in Admiralty 
and Maritime causes. In doing so, I shall not, however, attempt 
to collect the Jocal rules of the various courts in which diversity 
exists. Such a course would only tend to keep up a diversity 
which, in time, might lead to the establishment of several sys- 
tems of Admiralty practice, instead of that thorough uniformity 
which should be established in all the Courts of Admiralty and 
Maritime jurisdiction.(5) 


— 


-(a) Dunlap Prac. 73, 75. Ware, 299. 2 Brown, 507, 1 Atk. 295. Ware, 
238. 
(6) Dunlap Prac. 79. 
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$353. The actual Admiralty practice of modern times, is in 
truth, so natural and simple, that it is not easy to see why any 
diversity should exist in the established practice. The devia- 
tions from a universal and uniform system of proceedings which 
may be necessary in particular cases, muy well enough be left to 
the discretion of the court, to be exercised as the circumstances of 
the case may demand, without, in any manner, affecting the 
general rule. The Congress seems to have felt the importance 
of this uniformity, and with a view more fully to secure it, to 
have passed the act of August 23, 1842. Sections six and seven 
are as follows :(a) 


§ 354. “See. 6. That the Supreme Court shall have full power 
and authority, from time to time, to prescribe, and regulate, and 
alter, the forins of writs and other process to be used and issued in 
the District and Circuit Courts of the United States, and the 
forms and modes of framing and filing libels, bills, answers, 
and other proceedings and pleadings, in suits at common law 
or in Admiralty and in Equity pending in the said courts, and 
also the forms and modes of taking and obtaining evidence, and 
of obtaining discovery, and generally the forms and modes of 
proceeding to obtain relief, and the forms and modes of drawing 
up, entering and enrolling decrees, and the forms and modes of 
proceeding before trustees appointed by the court, and generally 
to regulate the whole practice of the said courts, so as to pre- 
vent delays, and to promote brevity and succinctness in al} 
pleadings and proceedings therein, and to abolish all unneces- 
sary costs and expenses in any suit therein. 


$355, “ Sec. 7. That, for the purpose of further diminishing the 
costs and expenses in suits and proceedings in the said courts, the 
Supreme Court shall have full power and authority, from time 
to time, to make and p:escribe regulations to the said District 
and Circuit Courts, as to the taxation and payment of costs in all 
suits and proceedings therein; and to make and prescribe a 
table of the various items of costs which shall be taxable and 


(a) 5 Stat. at Large, 518. 
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allowed in all suits, to the parties, their attorneys, solicitors, and 
proctors, to the clerk of the court, to the marshal of the district, 
and his deputies, and other officers serving process, to witnesses, 
and to all other persons whose services are usually taxable in 
bills of costs. Aud the items so stated in the said table, and 
none others, shall be taxable or allowed in bills of costs; 
and they shall be fixed as low as they reasonably can be, with 
a due regard to the nature of the duties and services which 
shall be performed by the various officers and persons aforesaid, 
and shall in no case excced the costs and expenses now author- 
ized, where the same are provided for by existing laws.” 


§ 356. Under that act, the Supreme Court, in 1844, adopted 
“Rules of Practice of the Courts of the United States, in cau- 
ses of Admiralty and Maritime Jurisdiction, on the Instance 
side of the Court—in pursance of the act of 23d August, 1842, 
chap. 188.” These rules, although, in many respects, im- 
perfect as a system of practice, lay down and establish the. 
leading and characteristic outlines of the Admiralty practice, 
leaving the District and Circuit Courts, to regulate the practice 
of these courts, respectively, in such manner as they shall deem 
most expedient for the due administration of justice in suits in 
Admiralty, in all cases not provided for by the rules adopted by 
the Supreme Court.(a) Those rules, also, pre-suppose a know- 
ledge of the general course of Admiralty practice, and of many 
of its details, as it has come to us from the civil law courts, on 
the Continent, modified in England by the practice of the Kc- 
clesiastical Courts and the Court of Chancery, and to those 
who are already familiar with the course of Admiralty proceed- 
ings, those rules are the clear and easily understood introdac- 
tion of a most salutary reform in the Admiralty practice— 
abolishing and rendering unnecessary many of the cumbrous 
and useless forms and proceedings which, in earlier periods, 
perhaps, were not without practical benefit. ‘The power to re- 
gulate the costs and fees, conferred by the 7th section of the 
act, has not yet been exercised, although a general regulation 
and tariff of fees is greatly needed. 


(s) Rule 46. These Rules are inserted at length in the Appendix—vid, Index. 
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$ 357. The publication of those rules seems to furnish an oc- 
easion for a simple commentary upon them, embracing a 
straightforward account of the proceedings in Admiralty suits, 
in which so much of the universal law and traditionary practice 
of the courts, should be united with the rules of the Supreme 
Court, and methodically arranged, as should be necessary to 
furnish a useful book of instruction for learners, and a conve- 
nient manual for the more experienced practiser, and, at the 
same time, tend to make the practice uniform throughout the 
United States. 

It will be seen that they apply equally to all the courts of the 
United States, as well the Supreme and the Circuit Courts, as 
the District Courts, in Admiralty and Maritime cases. As has 
‘deen observed, many matters of minor detail have been left to 
De prescribed by the courts themselves, by their own rules, and 
many others to be disposed of as they arise, according to the dis- 
‘eretion of the sitting judge. In those matters of minor detail, in 
stead of stating the practice of several districts, that of the 
Southern District of New York is alone given.(a) The Ad- 
miralty business of that district has hitherto been more than 
that of all the United States besides, and for about a quarter of 
# century, has beer! administered by a judge, “singulari dili- 
gentia, incredibili industria,” who has derived, from his various 
learning and unequalled experience in such cases, that great 
practical wisdom which has characterized his decisions. 


(e) The Rules of the District Court for the Southern District of New York, ere 
iaeerted at length io the Appendix—vid. Index. In all cases in which the Rules of 
the Bapreme Court have regulated the practice, those of the District Coart are, of 
course, abrogated. 


CHAPTER XX. 


The General Character and Course of Admiralty 
Proceedings. 


§ 358. This court, as before stated, is bound to determine the 
cases submitted to its cognizance, upon equitable principles, and 
according to the rules of natural justice. This principle of the 
maritime Law pervades also the whole Practice of the Admiral- 
ty in the United States. The grand object of doing justice be- 
tween the parties is superior to technical rules and forms, and 
where the stricter practice of the English common law, or the 
civil law, would turn a party out of court, or defeat or pervert 
justice, by considering an arbitrary rule of proceeding as para- 
mount to all other considerations, the American Admiralty 
finds, in the educated reason and cultivated discretion of the 
court, the means of defeating chicanery, rectifying mistakes, 
supplying deficiencies, and suggesting to the party the means 
of reconstructing his case, if necessary, without the loss of such 
real progress as he may have already made.(a) 


§ 359. Suits and proceedings in Admiralty are divided into 
two great classes—suits and proceedings in rem, and suits and 
proceedings in personam. 

Suits in rem, are against a thing itself, and the relief sought 
is confined to the thing itself, and does not extend to any per- 
sons. Suits in personam, on the other hand, are against a 
person, and the relief is sought against him without reference 
to any specific property or thing. In a suit in rem, unless some 
one intervenes and assumes the responsibilities of the contro- 
versy, the power and process of the court is confined to the 
thing itself, and does not reach either the person or the other 


(e) Ante, § 41, 321. 8 Pet. 538. 1 Hag. 357. 3 Mas. 255, Ibid, 343. 
Ware, 355. , 
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property of its owner. In a suit in personam, the court is con- 
fined to the rights and liabilities of the person, and, in its exe- 
cution proceeds against his property generally, without any 
regard to its relation to the matter in controversy.(a) 


§ 360. There are no criminal proceedings in rem. The only 
cases of quasi criminal and penal character, are those for the 
enforcement of the penalties and forfeitures which are imposed 
by law upon property afloat, under the navigation and revenue 
laws. They are, like other cases in rem, classed with civil 
causes, and are tried without the intervention of a jury.(6) 


§ 361. In certain cases the proceedings in rem and the pro- 
ceedings tn personam, muy be united in the same suit, for the 
purpose of more complete justice. 


§ 362. One of the attempts to limit the jurisdiction of the 
Admiralty, consists cf a denial of its power to entertain a suit 
in personam. In England, and in this country on English 
authority, it has been said, that since the venue hag become 
immaterial, the courts of common law are competent to give 
relief in all personal actions ; and that when the common law 
can give relief, the Admiralty has no jurisdiction ; and that the 
Admiralty has jurisdiction in rem only because the common 
law has no power to proceed in rem. This point has been 
urged with some emphasis, although almost all the earliest 
English cases, and many of the latest, are cases in personam. 
Clerke, in his Practice, devotes the first and largest portion of 
the work to proceedings in personam. The same is true of 
Boyd, in his proceedings of the Scotch Admiralty. Suits in 
personam have always been of constant occurrence in the conti- 
nental courts of Admiralty, and it is the usual mode of proceed- 
ing there ; and they constituted, in all periods, a large portion of 
the business of the British Colonial Courts of Vice-Admiralty, 
before the American Revolution; and since that period, in the 
English Admiralty, at home, and in our own courts, suits in 


(a) Duntap Prac. 80. (6) 7 Cranch, 112. 
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personam are of frequent occurrence. It is only remarkable 
that judges, of distinguished learning and acuteness, should 
ever have been mystified on the subject. 

Wherever there is personal liability in a maritime cause of 
action, “ personal contracts and injuries which concern naviga- 
tion,” the right may be enforced by a suit im personam, in the 
Admiralty. : 

Wherever there is a maritime lien on a thing, the lien may be 
enforced by a suit in rem, in the Admiralty.(a) 


+ 363. The party complaining is called the Libellant—the 
party resisting is called the Claimant, in a suit in rem, because 
his right to appear or intervene, depends upon his claiming the 
property or some interest in it. In some cases, a party is 
brought in against whom no substantial relief is sought, but 
who, from his position cr relation to the controversy, is bound 
to answer the libel ; in that case, he is more properly called the 
Respondent. In suits in personam, the party who defends is 
usually called the Defendant. Both parties are actors. The 
libellant is also sometimes called Promovent—Actor—Plaintiff. 
The defendant is sometimes called Reus Impugnant—Interve- 
vant—Intervenor.(6). 


§ 364. The familiar principle, that all the parties to a suit 
are bound by the decree, has its widest application in cases of 
Admiralty suits and proceedings in rem. The decree, as has 
been remarked, can only dispose of the thing, but so far as the 
thing is concerned, all the world are bound by the decree; that 
is to say, a decree as to the title, or possession, or sale, or for- 
feitare of the thing, binds all the world. No man is allowed to 
come in and say, that the decree does not bind him, and that 
he will have the matter re-tried; and this is because all the 
world are parties to the suit. By the regular process of the 
court, all parties who have any interest in the thing, sre warned 


* {e) 2 Brow. Ad. Additional cbeervations at the end of the volume. Anis, 
4 48, 53 to 59, 93 ¢0 96, 104 to 107, 115, 116, 126, 151, 203, 

(6) Dunlap Prac, 84. 4 Cranch,2 2 Brow. Civ. 498, 432. Wood Civ. 339, 
Phd. 375, 
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to come in and defend it; and it is therefore said that the whole 
world are parties in an Admiralty cause, and therefore, the 
whole world is bound by the decision.(a) 


$ 365. The reason on which this dictum stands, will deter- 
mine its extent. Every person may make himself a party, and 
appeal from the sentence. But notice of the controversy is 
neceasary in order to become a party; and it is a principle of 
natural justice of universal obligation, that before the rights of 
an individual be bound by a judicial sentence, he shall have 
notice, either actual or implied, of the proceeding against him. 
Where these proceedings are against the person, notice is served 
personally or by publication. Where they are in rem, notice is 
served upon the thing itself. This is, necessarily, notice to all 
those who have any interest in the thing ; and it is reasonable, 
because it is necessary, and because it is the part of common 
prudence for all those who have any interest in it, to gnard that 
interest by persons who are in a situation to protect it. Every 
person, therefore, who can assert any title to a vessel, has con- 
structive notice of her seizure, and may fairly be considered as 
& party to the libel, but those who have no interest in the vessel 
which could be asserted in a Court of Admiralty, have no notice 
of the seizure, and can, on no principle of justice, be considered 
as parties in the cause, so far as respects the vessel.(5) 


$366. He that has a maritime suit to prosecute, sets forth, in 
writing, addressed to the judge of the court, his claim, ciream- 
stantially and intelligibly, with the greatest simplicity and 
conciseness, and closes with a prayer for the relief which he 
desires. This is called a Libel, from the latin libellus, a little 
book. It is signed by the party, and verified by his oath, and 
presented to the clerk of the court, with security when neces- 
sary, who files it and issues the proper process to the Marshal 
of the district, who executes it according to its direction, and 
takes the security required by law.(c) 


(a) 3 Hagg. 132. 3 Price, 109. 9 Cranch, 144 
(8) 9 Cranch, 144. . 
(¢) Betts’ Prac. 16. Ware, 3F5. 
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$ 367. The defendant appears, and in the same circumstan- 
tial, simple, and concise manner, sets forth, in writing, what 
he has to say in answer and defence to the suit. This is 
called an Answer which being signed and sworn to, is also filed 
with the clerk. The libellant, then, if he desires to dispute 
the answer, files a general denial. This is called a Replication 
—and the cause is at issue. 


§ 368. If, however, the defendant finds that, on the libel it- 
self, the libellant ought not to have the relief for which he 
prays, or that the court have not jurisdiction, instead of an- 
swering the facts alleged in the libel, he may except to the 
libel, stating, in written exceptions, the points in which he con- 
siders the libellant’s case defective. Or, if he have any single 
fact which should constitute a complete bar to the action, he 
may set that up alone, in an exceptive allegation, and rely upon 
it as a bar, or he may unite the whole in an answer—answer- 
ing as to all the facts in the libel, and setting up others in avoi- 
dance or in bar, and stating his exceptions to the libel—and 
derive the same advantages from them as if he had set them 
up in separate pleadings. It was formerly held, that objections 
to the jurisdiction should be set up at the commencement of the 
proceedings, but it is now well settled, that objection to the ju- 
risdiction may be taken at any stage of the proceedings. 

This is true, however, in its full extent only, where the want 
of jurisdiction springs from the subject matter of the action. 
Where it is merely a matter of personal exemption or privilege, 
the court will, if practicable, hold that the appearance and 
answer of the defendant is a waiver of the exemplion or pri- 
vilege.(a) In like manner, the libellant may, instead of putting 
in a general replication, put in a special replication, setting 
up new matter—or he may, before putting in his replication, 
except to the answer for scandal, impertinence, or insufficiency, 
and submit its form or its substance to the decision of the court, 
before incurring the expense of a trial. 


(«) Betts’ Prac. 52. 7 Jur. 659. 1 Hag. Ee. 185. 3 Hag. 173. hid. 240. 
Dbid. 337. 1 W. Rob. 62. Ibid. 293. 7 Jur. 659. 1 Curties, 481. Ware, 332. 
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§ 369. Whenever a party desires the order of the court, regu- 
lating, correcting, modifying, or arresting the proceedings in a 
cause, or where any one desires to institute proceedings of an 
independent or summary character, without any formal suit or 
process—of which the exerciseof Admiralty powers furnish many 
instances—a Petition or Motion is the usual mode of bringing 
the matter originally before the court, and the matter ie carried 
to its final result, without the introduction of witnesses or the 
usual forms of a trial. 

If, during any stages of the cause, seeurity be required, it is 
usually given by stipulation, not under seal, instead of by bond 
or recognizance under seal. 


$ 370. The rules of Pleading in Admiralty do not require all 
the technical precision and accuracy which is necessary in the 
practice of the courts of common law, but they require that the 
cause of action should be plainly and explicitly set forth, in 
clear and intelligible language, so that the adverse party may 
understand what is the precise charge which he is required to 
answer and make up an issue directly upon the charge. Since 
the evidence must be confined to the matters put in issue by 
the pleadings, and the decree must follow the allegations and 
proofs, the pleadings cannot fail to be of great importance, 
and good pleading is nowhere more important, or more charac 
teristic of the best professional ability than in Admiralty.(a) 


§ 371. There are no established or necessary Forms, to which 
the pleadings or other proceedings or entries must conform—a 
party is at liberty to adopt such form and such phraseology as 
may best suit his taste, taking care that, in appropriate lan- 
guage, he bring his matter fully and intelligibly before the 
court. It is, nevertheless, shown by universal experience, that 
well framed and appropriate forms, for the various steps of ju- 
dicial proceedings, greatly contribute to the convenience of sui- 
tors and proctors, and promote that certainty, regularity, and 


(@) Ware, 52. Ibid. 357, 
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intelligibility, which constitute the perfection of such proceed- 
ings, and that uniformity which is so desirable.(a) 

There are inserted in the text only such characteristic forms 
as may be necessary, for the purpose of illustration and direc- 
tion, and there is added, at the end of this volume, a more com- 
plete collection of forms, adapted to American Admiralty practice, 
than has been before brought together. Reference will be made 
to them, as the subjects are considered in the course of this 
work, and they will be referred to in the index. 


—_——_— eee 


(2) Botta’ Prec. 17, 18. 


CHAPTER XXII. 


Practice of the District Court.—The Libel. 


§ 372. No process can issue from the District Court till the 
libel is filed in the Clerk’s office, from which the process is to 
issue. The principles of the practice in this respect being, that 
no process should issue except as the act of the court, and that 
the court cannot exercise a proper discretion in issuing the 
process till the cause of action is properly placed before it, under 
the solemnity of an oath, with a proper prayer for relief. The 
first proceeding is, therefore, the Libel or Information. It is 
called a Libel in suits by individuals—an Information or Libel 
of Information, in suits by the government. Libels on behalf 
of the government are not required to be sworn to.(a) 


§ 373. The Libel is a statement of the case upon which the 
libellant founds his right to recover, closing with a prayer for 
the proper relief. It should contain—the address to the Court— 
a statement of the names of the parties—the general nature 
of the action —the facts which entitle the party to recover—a 
prayer for the relief which the party seeks—and for the process 
by which the adverse party or thing is to be brought before the 
court.(b) 

The following is the form of a libel in personam :— 


§ 374. “To the Honorable Samuel R. Betts, Judge of the 
District Court of the United States for the Southern District 
of New York: 

“The Libel of Ebenezer N. Hinckley, of the city of New 
York, Mariner, against David L. Robinson, of the same city, 


(e) 8.C. Rale I. Dunlap Prac. 111,113. Ware R. 385. 
(6) Betts’ Prac. 18. Hall’s Prac. 121. Dunlap Prac. 112. 
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Merchant, owner of the ship Majestic, in a cause of contract, 
civil and maritime, alleges as follows: 


§ 375. “ First. That said David L. Robinson was, at the time 
in this article mentioned, owner of the ship Majestic, of New 
York, and said ship was lying in said port; and being such 
owner, sometime in the month of December, in the year eighteen 
hundred and thirty-seven, the said Robinson employed the 
libellant to take charge of and command said vessel as master, 
for a voyage from New York to Antwerp in Belgium—thence 
to such other port or ports as might be dvemed expedient, and 
back to a port of discharge in the United States, at the wages of 
sixty dollars per month. And that in pursuance thereof, the 
libellant entered on board, and took charge of said ship as 
master thereof, on or about the eighth day of the said month 

of December. 


$ 376. “Second. That the said vessel having taken on board 
a cargo, the libellant as master proceeded with her for the port 
of Antwerp. That owing to the ice, they were entirely unable 
to reach Antwerp at that time, but were forced to put into 
Cowes in England, where they remained until they were 
enabled by the thawing of the ice, to reach Antwerp. That 
they safely arrived at Antwerp, and there discharged the cargo, 
and made freight. That the libellant then proceeded with said 
vessel in ballast, to the port of Bristol in England, and there 
took on board a cargo, and returned with said vessel to the 
port of New York, where she arrived, and discharged her cargo 
and made freight. And, on the 5th day of December, 1538, 
the said voyage for which the libellant had so engaged, being 
duly performed, the libellant was discharged from the said ship 
by said Robinson. 


$ 377. “ Third. That during the whole time the libellant 

was master of said ship, he well and truly performed his duty 

as such master; whereby he was entitled to receive from the 

said Robinson, owner as aforesaid, the balance of his wages, 

amounting to five hundred and ninety-eight dollars and up- 
27 
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wards, over and above all payments and just deductions; but 
said Robinson has refused, and still refuses, to pay the same. 


§ 378. “ Fourth. That all and singular the premises are true, 
and within the Admiralty and Maritime jurisdiction of the 
United States, and of this Honorable Court. 

“ Wherefore, the libellant prays that a warrant of arrest, in 
due form of law, according to the course of this Honorable 
Court, in cases of Admiralty and Maritime jurisdiction, may 
issue against the said David L. Robinson, and that he may be 
required to answer on oath this libel, and the matters herein 
contained. And that this Honorable Court would be pleased to 
pronounce for the wages aforesaid ; and to give the libellant 
such other relief in the premises as law and justice may require. 
And also to condemn the said David L. Robinson in costs. 

“ EBENEZER N, Hixckury. 
“Sworn, Jan’y 10, 1838, before me, 
“George W. Morton, U. S. Commissioner.” 


$ 379. The address to the judge of the court by his name 
and his official description, with which the libel should com- 
mence, is the same in libels of every class. The statement of 
the parties, and of the general nature of the action, varies 
according to the circumstances of each case, In libels im rem 
the simplest form is— 


“The libel of A. B. of the city of Boston, merchant, against 
the ship Seabird, whereof C. D. is, or lately was master, her 
tackle, apparel and furniture, and also against all persons law- 
fully intervening for their interest therein, in a cause of contract 
civil and maritime, alleges as follow.”(a) 


Parties in the Libel.—Libellants. 
$ 380. The party really entitled to the relief should always 
be made libellant. The practice of instituting a suit in the 
name of one person for the benefit of another, to whom the right 


{e) 8. C. Rule 33. Vide the various precedents of Libels referred te in the 
Jadex. 
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has been transferred, and of making one person libellant as the 
representative of many others, does not obtain in Admiralty— 
though in cases of salvage, and some other cases, something 
analogous to it occurs, as will be shown. 

All persons entitled, on the same state of facts, to participate 
in the same relief, and no others, should be joined as libellants, 
whether the suit be és personam or in rem.(a) 


§ 381. In cases of salvage service, in which usually many 
concur with various degrees of risk and merit, although each 
man’s compensation depends upon the circumstances of his 
own comparative merit, and he must recover upon his own 
case, and although, usually from necessity, each must be a 
witness for his fellows, it is the uniform practice for all to unite 
in the same suit, as well those who actually labor in making 
the salvage, or those who are entitled to share in the compen- 
sation by virtue of their legal relation to the subject matter. 
Nor is there any objection to any one or more of salvors institu- 
ting the suit in their own names for the benefit of all others, 
who shall come in and contribute to the suit, or shall be ascer- 
tained to be entitled to share in the salvage. This is, in a 
measure, necessary because from the very nature of a salvage 
service, the salvage is but one thing, of which each man is enti- 
tled to a share always relative to that of the others and to the 
whole; and it is impossible that the court should properly 
ascertain any one man’s share, without having the merits of all 
before it for definite adjudication.() 


$ 382. In suits against a vessel for mariner’s wages, in cases 
provided for by the act of Congress in relation to seamen in the 
merchants’ service, all the seamen having like cause of com- 
plaint, are required to join in the same suit; and this too, al- 
though their cases are necessarily distinct, and each man must 
recover on his own contract and service, entirely independent 
of, and without any relation to, his fellows. This rule is 


{a) Dunlap Prac. 84, 85. 
(6) 1 Sain. 400. 8 Pet. 4. 
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imposed by the statute, and is supposed to have been established 
simply with a view to avoid unnecessary multiplicity of suits 
and accumulations of costs.(a) 


§ 383. In cases of seizure, the suit must be brought in the 
name of the United States, unless otherwise expressly provided 
by statute, in which case the provisions of the statute must be 
complied with. Some officers of the United States are author- 
ized to sue in their official name in certain cases.(b) 


$ 384. The master’s general agency for the owners in relation 
to the ship, and his special property in her and her cargo and 
freight, authorize him to bring in his own name actions which 
the owners have in relation to the ship, her cargo or freight. 

There are also large classes of cases in which not only the 
owners, but other persons,—as the seamen, the shippers, the 
passengers—are also interested, which may be brought in the 
name of the master, in the behalf, and for the benefit of all, 
Such are prize cases—salvage cases—collision cases—average 
cases. In such cases, the libellant should add to his own name 
and description, in the statement of the parties, a statement that 
he sues for himself and for others, as the case may be, naming 
them. 

This is one of the advantages of the Admiralty practice, 
inasmuch as instead of the multiplicity of suits and circuity of 
action, which in the common law courts are often required, one 
plea, trial, and decree, determine the whole controversy between 
all the parties to it.(¢) 


§ 385. All persons are presumed to have a right to sue in 
their own names till the contrary appear. There are, however, 
certain exceptions to this rule coming under another general 
rule, that parties having no independent will or discretion must 
be represented in court by other persons who are competent to 
act. Married women prosecute by their husbands or next 


(a) Seaman's Act of July 20, 1790, § 6. Dunlap, 85. 
(b) Betts’ Prac. 69. (c) Dunlap, 85. 
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friends—minors by their guardians, tutors, or next friends— 
lunatics and persons non compotes mentis by tutor, committee, 
or guardian ad litem. The estates of deceased persons are 
represented by executors, administrators, or other legal repre- 
sentatives.(a) 


§ 386. Courts of Admiralty being in some degree international 
courts, it seems that in them parties are allowed to proceed 
by virtue of their right at the place of their domicil—in other 
wards that the party may proceed according to his actual right. 
If a married woman have a maritime right which, by law, she 
enjoys and may enforce in her own name without the consent 
or control of her husband, or against him as a party, she may 
sue in her own name in Admiralty. If a party have any char- 
acter as heir, executor, administrator, guardian, &c., as in which 
he is entitled to sue by the Jaw of his domicil, he may sue in 
that character in the Admiralty here, in virtue of his character 
at home. 

When a party’s right to sue as he does, depends upon any 
character, office, duty or right, he must be so described in the 
libel as to show his right.(5) 


Parties in the Libel— Defendants. 


$387. The libellant may in one form or another have his 
action against all persons and things to which he has a right to 
resort for relief. If there be a person or persons, er corporation 
personally responsible to him jointly or severally in a maritime 
cause of action, he may proceed against them by a libel in 
personam. If they be only severally responsible, they must 
be sued separately; if they be only jointly responsible, they 
must be sued jointly. If, however, joint debtors be liable each 
for the whole debt, the libellant may properly institute his action 
against them all by a gencral description, naming specifically 
only those whose names are known to him or those who are 


(a) Wood. Civ. Law, 339, Consett. Prac. 50. 1 Brown Civ. Law. 139. Betts, 
18 4 Mas. 380. 1 Mas 45. Ware, 75,91, 462. 
(6) Ware, 91. Bette, 19. Dunlap, 88. 
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within the reach of the process of the court, and thus proceed 
to his decree against the parties thus brought, or such as choose 
to appear, leaving them to seek the proper contribution from 
their associates not actually brought in. 

So, too, if there be a thing or things—vessel cargo—freight— 
merchandize—proceeds—against which the libellant has a 
maritime lien, or privilege, or right, no matter how acquired, he 
may enforce it by a libel in rem. 

If the general owner or the special owner, that is to say, one 
having a special property—a right of possession and contro]— 
as the master or charterer (owner for the voyage) be, by virtue 
of his relation to the thing, personally responsible to the libellant 
for the demand which is a lien upon the thing, then the libel- 
lant may unite the two modes of proceeding, and may enforce 
his right by a libel in personam and in rem.(a) 


§ 388. Whomsoever and whatsoever he proceeds against 
should be aptly and legally described in his libel in the intro- 
ductory statement of the parties. A sufficient reason for this is 
found in the fact, that the real controversy is more quickly per- 
ceived, and the necessary facts are more readily and certainly - 
arranged if the general relations of the parties be first distinetly 
understood. ; 

The Supreme Court in the General Admiralty Rules have 
specified several cases of joinder of persons and things in a few 
of the classes,of admiralty and maritime cases, and others 
are left to be governed by the principles of maritime responsi- 
bility.(b) 


$389. In all suits by material men, for supplies, repairs, or 
other necessaries, for a foreign ship or for a domestic ship, when 
the local law gives a lien, the libellant may proceed against the 
ship and freight tx rem, or against the master or the owner 
alone, ts personam.(c) 


(a) 2 Sum. 443. 5 Pet. 675. 7 How. 729. 
(6) Vid. the precedents referred to in the Index. 
(¢) Rule 12. Ante, § 267 to 273, and precedents. 
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§ 390. In all suits for mariner’s wages, the libellant may pro- 
ceed against the ship, freight and master, or against the ship 
and freight, or against the owner alone, or the master alone, in 
personam.(a) 


$391. In all suits for pilotage, or for damage by collision, the 
libellant may proceed against the ship and master—or against 
the owner alone, or the master alone, in personam (b) 


$392. In all suits for an assanlt and beating on the high 
seas, or elsewhere, within the Admiralty and Maritime jurisdic- 
tion, the suit must be in personam only.(c) 


§ 393. In all suits against the ship or freight, founded on a 
mere maritime hypothecation, either express or implied, of the 
master, for moneys taken up in a foreign port, for supplies, or re- 
pairs, or other necessaries for the voyage, without any claim of 
Marine interest, the libellant may proceed either in rem or 
against the master or the owner alone, in personam. In these 
cases, money is borrowed by the master, on the responsibility 
of the owner, and the ship is mortgaged as security. The 
ship, the master, and the owner are all liable for the debt, and 
may, on principle, be joined in the action.(d) 


§. 394. There are other cases in which money is borrowed 
solely on the credit of the ship herself, in which marine interest 
is charged, and the money is put at the risk of the voyage and 
the safety of the ship—these are strict cases of bottomry, and ~ 
in all suits on bottomry bonds, property so called, the suit must 
be in rem only, against the property hypothecated or the pro- 
ceeds of the property, in whosesoever hands the same may be 
found, unless some personal misconduct have raised a personal 
liability, as where the master has, without authority, given the 


(a) 1 Mas. 508-12. 2 Story’s R. 16,99. 3 Hag. 114. 1 W. Rob. 155. 1 W. 
Rob. 383. Ante, § 277 to 281, and precedents. 

(b) Rate 14, 15. Ante, § 289, 312, and precedents. 

(c) Rule 16, Ante, § 309, and precedents. 

(2) Rale 17. Ante, § 290 to 293, and precedents. 
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bottomry bond, or, by his fraud. or misconduct, has avoided the 
same, or has subtracted the property, or unless the owner has, 
by his own misconduct, or money lent, or subtracted the proper- 
ty,in which cases the suit may be in personam, against the 
wrong-doer.(a) 


$ 395. In all possessory or petitory suits between part owners 
or adverse proprietors, or by the owners of a ship, or the majo- 
rity thereof, against the master of a ship, for the ascertainment 
of the title and delivery of the possession, or for the possession 
only, or by one or more part owners against the other, to obtain 
security for the return of the ship from any voyage undertaken 
without their consent, or by one or more part owners against 
the others, to obtain possession of the ship for any voyage, upon 
giving security for the safe return thereof, the process must be 
by an arrest of the ship and by a monition to the adverse party 
to appear and make answer to his suit.() 


§ 396. The foregoing provisions, in form permissive, are not 
supposed to be exclusive of any other joinders of persons or 
property which may be authorized by sound principle. Thus, 
although the court in the 18th rule speak of following the pro- 
ceeds of property only in cases of bottomry, is supposed that the 
general rule, uniformly held by the court, will stil] prevail, that 
wherever the property affected by a lien or privilege has been 
converted into proceeds, under such circumstances as not to 
destroy the lien or privilege, the proceeds in whosesoever hands 
they are, may be followed by suit, as effectually and as far as 
the thing itself might have been. In like manner, numerous 
familiar maritime causes of action are not mentioned—thus the 
court have always held that the admiralty has jurisdiction of 
the whole subject matter of damage on the high seas—every 
personal injury, every violent dispossession of property on the 
ocean belongs to the admiralty jurisdiction; still within these 
great classes, the rules enumerate only the cases of collision and 
assault or beating—and similar omissions will be observed in 


(s) Rale 18. Ante, § 292, and precedents. 
(6) Rule 20. Ante, § 274, 311, and precedents. 
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her classes. The Supreme Court have not the power to 
exclude from the Admiralty jurisdiction cases which the Con- 
stitution and the laws have placed within that jurisdiction, and 
all who know the characteristic, cautious propriety of that court, 
know that they did not intend to exercise powers which did not 
belong to them.(a) 

All rights against the thing to recover a demand are in the 
nature of a mortgage or hypothecation. The thing is pledged 
either by operation of law or by the act of the parties, and the 
rale of the civil law was that the party had his choice to pro- 
ceed against the party, or the thing, or both.(d) 

The specification of particular causes of action in Rules 12 to 
20, inclusive, is therefore presumed not to exclude other causes 
of action, but to be intended only to lay down a rule in 
those enumerated cases, leaving others to the operation of an- 
alogous principles, or of the general rule. 


§397. So the Admiralty rules of the Supreme Court, with re- 
gard to joinder of person and thing, it is presumed, cannot be 
considered as repealing or abrogating the sound and salutary prin- 
ciple, that, wherever the libellants cause of action gives him, at 
the same time, a lien or privilege against the thing, and a full 
personal right against the owner, then he may by a libel, proper- 
ly framed, proceed against the person and the thing, and compel 
the owner to come in and submit to the decree of the court 
against him personally in the same suit, for any possible defi- 
ciency. 


§ 398. If parties are improperly introduced, they may te 
struck out of the libel, on motion, or, more properly, the mis- 
joinder may be made the subject of an exception to the libel.(c) 

If new or further parties are found to be necessary, they may 
be added by order of the court on petition, or they may be 
added by a supplemental libel.(d) 


(@) 5 Pet. 675. 6 Pot. Rep. 143, 7 How. 729. Ante, § 305, 308, 309, 310, 311, 
(8) 5 Encyc. de Jurs. 103, art. Hypoth. Kauf. Mack. 396, note. 

(c) Dunlap’s Prac. 87. Ware. 53. 

(4) Betts’ Prac. 21. Dunlap, 87. 
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§ 399. In the statement of the parties in libels in personam, 
the names, occupation and places of residence of the parties should 
be stated, if they are known, and in libels in rem, it should be 
stated that the property is in the district.(a) 


§ 400. After the statement of the parties, the nature of the 
cause should be shortly stated “én a cause of contract, civil and 
maritime, or of tort or damage, or of salvage, or of possession, 
or of prize or forfeiture, or penalty, civil and maritime, as the 
case may be.” The actions known to the civil law were classified 
in various modes, and the classes were almost as numerous as 
the transactions of men. That extreme classification is now 
considered unnecessary, and every civil cause of Admiralty and 
Maritime jurisdiction may be included in one or the other of 
the above classes. 


The Statement of the Cause of Action. 


$401. The libel must allege in distinct articles, the various 
allegations of facts upon which the libellant relies to support 
his suit, so that the defendant can answer, distinctly and 
separately, the several matters contained in each article. The 
amount claimed to be due should be stated, and it should 
be stated without unreasonable exaggeration. For the con- 
venience of all parties the articles should be numbered article 
first, second, &c., in paragraphs, according to the subject mat- 
ter, of greater or less length, as the orderly statement of the 
cause of action may require.(b) , 


$402. This statement should contain every fact necessary to 
give the court jurisdiction, and to entitle the libellant to the 
remedy or relief which he seeks, and it should contain nothing 
else. The statements of fact may be more or less detailed and 
amplified according to the taste of the pleader, but simplicity, 
compactness, orderly arrangement, and severe logical accuracy, 
in the common narrative style, are the perfection of pleading in 
Admiralty, and the court properly discourages the voluminous 


(s) Ad. Rule 23. Ware, 332. Betts’ Prac. 19. 
(6) Ad. Rule 23. Ware, 336. 18am. 328. 8 Jur. 501. Ware,399. Ad. Rule 27. 
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and involved statements, repetitious, exaggerated and cumula- 
tive epithets which discredit some systems of pleading.(a) 


$403. In suits in personam, the libellant may join in the 
same libel any number of causes of action whether of contract 
or tort between the same parties. This is another advantage of 
the Admiralty course of proceeding, which the different forms of 
action, the different forms of pleas, the different modes of trial, 
and the different kinds of judgments and executions, all having 
their technical niceties, in common law proceedings, renders im- 
practicable. 

In like manner, if the suit be in rem, the libellant may join 
in the same libel any number of demands against the thing; 
indeed, it could seem that he must do so, inasmuch as he could 
hardly be permitted again to attach the thing in the innocent 
hands of a purchaser at his own sale. Each separate cause 
of action should be set forth in a distinct and orderly manner 
in a separate article.(b) 


$ 404. In cases in which one party sues for himself and others, 
the stating part of the libel shonld contain facts to show that 
others are entitled, and who they are, and how they are enti- 
tled—and wherever several parties are joined, and the rights of 
the parties are distinct, separate and independent, there each 
libeliant’s case should be stated in an article by itself, not only 
with a view to the convenience of the opposite party and of the 
court, but also because, in such cases, the right to appeal is the 
individual right of each party, and the final decree should be 
for or against each individual, (or set of partners,) by name, 
and, so far as he is concerned, confined tohim. In practice, this 
is often neglected, and, in case of several parties, a general joint 
libel and answer are put in, and a general decree made, which 
leads to embarrassment and needless expense, in case of an ap- 
peal by some and not all the parties, or separate appeals by all.(e) 


(a) 8 Jar. 222. 1 Hag. 96. Ibid 133. Conk. Treat. 2d ed. 353 7 Cranch, 
389. Bette’ Prac. 19. 2Snm.1. Conk. Ad. 419. 

(4) Dunlap’s Prac 88. Eetts’ Prac. 20. Cont. Ware, 427. 

(c} Ante, § 380, 381, 382, 354. 5 Pet. 714. 6 Pet. 143. 
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§ 405. The libel should contain a distinct statement of the 
amount claimed with reasonable common accuracy and truth ; 
and the court disapproves of actions being entered in an amount 
disproportioned to any reasonable estimate of the amount justly 
recoverable ; and when that seems to have been done for any 
sinister purpose, the court will sometimes manifest its dis- 
pleasure in disposing of the question of costs. 

The court is not, however, bound by the amount of damages 
claimed in the libel. When it appears, on investigation, that 
the libellant has merits, and that justice requires a larger remu- 
neration than he has demanded in his libel, the court is not 
precluded by any technical forms from doing full justice. Sir 
William Scott, in a case of salvage, when the libellant claimed 
£800, gave £2100, notwithstanding, the objection was made— 
the whole matter, says he, is before the court; and I think the 
court is by no means limited by any particular demand.(a) 


§ 406. In cases of seizure for a breach of the revenue, or na- 
vigation, or other laws of the United States, the information or 
libel must state the place of seizure, whether it be on land or on 
the high seas, or on navigable waters within the Admiralty and 
Maritime jurisdiction of the United States, and the district 
within which the property is brought, and where it then is. 
The libel must also propound, in distinct articles, the matters 
relied on as grounds or causes of forfeiture, and aver the same 
to be contrary to the form of the statute or statutes of the Uni- 
ted States, in such case nade and provided, as the case may re- 
quire.(5) 

It is sufficient to describe the offence in the words of the sta- 
tute, provided it be so described that if the allegation be true, 
the ca must be within the law. It is, in no case, necessary to 
state any fact which is only matter of defence to the claimant, 


4a) 8 Jur. 501. Ware, 434. 5 Rob. 322. 
(8) 2 Gal. 485, 497. 7 Cranach, 382, 389. Ibid. 496. Ibid. 570. 1 Wheat. 9. 


8 Wheat. 380. 9 Wheat, 383,591. Conk. Treat. 2d ed. 352, 353, e¢ eeg. Ad 
Rule 22. 
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tor to negative exceptions introduced by way of proviso, or by 
subsequent statutes.(a) 


$ 407. If the libellant desires to have his process contain a 
clause to attach the credits and effects of the defendant, in case 
he cannot be found, there shouid be inserted in the libel a state- 
ment, that the defendant has credits and effects in the hands of 
one or more persons, who should be named therein, This is 
necessary to enable the Marshal to summon the garnishee.(b) 


§ 408. The judicial power of the United States being limited, 
the Courts of the United States are of limited jurisdiction, limi- 
ted by the grant of judicial power in the Constitution, and limi- 
ted by the Acts of Congress distributing that jurisdiction to the 
Courts. Their action extends, and must be confined to the cases, 
controversies, and parties over which both the Constitution and 
the laws have authorized them to act. It is therefore a cardi- 
nal rule, that the libel must, on its face, state a case which is 
within the jurisdiction of the Court. It is not enough, nor is it 
at all necessary to make the general statement that the case is 
within the jurisdiction, but the facts necessary to give jurisdic- 
tion must be set forth in the libel. In practice, however, the 
stating part of the libel usually closes with a general account 
that the facts are true, and within the jurisdiction of the 
court.(c) 


The Prayer of the Libel. 

$409. After the stating part of the libel, follows the prayer 
for the proper process to enforce the rights of the libellant, by 
bringing the party or the property defendant before the court, 
and for such relief and redress as the court is competent to give 
in the premises. If the suit be in personam alone, the pro- 
cess and the relief must be merely personal. If the suit be in 
rem alone, the process and the relief are confined to the thing, 
and no person is under any legal obligation to appear and de- 


(a) 1 Wheat. 9. 8 Wheat. 380. 9 Wheat.381, 391. 7 Cranch, 382. 2 Gal, 
485, 497. 
(b) Ad. Rules, 2, 37. (c) Ante, §15. Betts’ Prac. 16, 
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fend the suit, or will incur any personal liability by neglecting 
todo so. If the suit be tz personam and in rem, then the 
prayer is for a process, which will bring before the court, both 
the person and the thing, for adjudication in the matter of the 
libel.(a) 


§ 410. If the suit be in personam alone, the libellant may 
pray for a simple citation, in the nature of a summons to appear 
and answer to the suit, or for a simple warrant of arrest, in the 
nature of a capias—or for a warrant of arrest with a clause 
therein, if the defendant cannot be found to attach his goods 
and chattels to the amount sued for—or if such property cannot 
be found, to attach his credits and effects to the amount sued 
for, in the hands of garnishees, and to summon the garnishees 
to appear and answer, on oath or solemn affirmation, as to the 
debts, credits, and effects of the defendant, in his hands, and to 
such interrogatories touching the same, as may be propounded 
by the libellant, If the suit be in rem, the process prayed for, 
unless otherwise provided by statute, must be a warrant of ar- 
rest of the thing itself, and a.monition to all persons interested, 
to appear by a day certain, and intervene for their interest.(6) 


4 411. Immediately after the prayer for process, follows the 
prayer for the specific and general relief which the libeliant 
desires—in suits in rem, that the property may be condemned 
and sold, in seizure cases, as forfeited to the United States—or 
in other cases, may be condemned and sold to pay the demand 
of the libellant stated in the libel—or that the vessel may be 
decreed to belong to the libellant or delivered to him—or 
otherwise, as the case may be, according to the relief to which 
the party may be entitled—or in suits in personam, that the 
defendant may be decreed to pay the debt or damages claimed 
by the libellants—and in all cases, that the defendant may be 
condemned to pay the costs. 


(«) Ante, § 396,397. Bette’ Prac. 20. 


(6) Ad. Rules 2, 9,37. Vid. the forms of prayers in the Precedents of Libele, 
im the Appendix. 
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$ 412. If the libellant desire to address himself to the con- 
science of the defendant, and to compel him to give testimony 
as to the matters in controversy, he may close his libel with 
interrogatories, touching all and singular the allegations in 
the libel, and demand that the defendant answer them on oath. 
The practice of thus inserting proper interrogations, tends 
greatly to the promotion of justice, and its prompt and econo- 
mical administration, by reducing to the narrowest compass 
that portion of the cause which is to occupy the time of the 
judge, and the witnesses in court.(a) 


(@) Conk. Treat. 2d ed. 356. Vid. Precedents in the Index. Ad. Rules 23, 37. 


CHAPTER XXII. 
Commencement of the Sutt. 


3 413. The filing of the libel is the commencement of the 
suit. Before being filed, the libel should be signed by the 
party or his agent, and by his proctor, and verified by his oath. 
It is usually signed by an advocate—but this is not necessary. 
If the libel prays for only a citation or summons, without ar- 
rest, the libel need not be sworn to. It must be filed in the 
clerk’s office from which the process is to issue, before the mesne 
process can be issued. 

The District Courts in their own rules, provide in what cases 
and in what amounts security shall be given for costs, by the 
libellant, before commencing the suit. This is usually given 
by stipulation, which, as before stated, is the proper name for 
an undertaking of security in Admiralty, and not by bond under 
seal, although there is no legal objection to its being in the form 
of a bond. A stipulation with surety for costs, is required in 
the New York District in all cases, except those of American 
seamen prosecuting for mariners wages. In suits tn personam 
the amount of the stipulation is $100—in rem, $250. 

These stipulations being undertakings in court, they are 
usually prepared by the clerk, and executed and acknowledged 
before him, but there is no legal objection to there being pre- 
pared by the proctor, and acknowledged before any United 
States Commissioner, or the judge. The surety must justify 
as bail, by a written affidavit on the stipulation’ that he is 
worth twice the amount of his stipulation over and above his 
debts.(a) 


§ 414. The stipulation for costs is in the following form : 


“ DISTRICT COURT OF THE UNITED STATES OF AMERICA, FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


“ STIPULATION 
“ Entered into pursuant to the Rules of Practice of the Court. 


“ Waereas 2 Libel was filed in this Court, on the tenth day 


(e) Ware, 385, 497. Ad. Rule]. Ware, 286. Ibid. 296. Ad. Rules S, 38. 
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of January, in the year of our Lord one thousand eight hundred 
and forty-six, by Ebenezer N. Hinckley, against David L. Ro- 
binson, in a cause of contract, civil and maritime, for the rea- 
sons*and causes in the said libel mentioned, and praying that 
a monition may issue against the said defendant—And James 
Jackson, of the city of New York, merchant, surety, and 
the said libellant, the parties hereto, hereby consenting and 
agreeing, that in case of default or contumacy on the part of the 
libellant or his surety, execution may issue against their goods, 
chattels and lands, fur the sum of one hundred dollars: 

* Now, THEREFORE, it is hereby stipulated and agreed for the 
benefit of whom it may concern, that the stipulators undersigned 
shall be, and are bound, in the sum of one hundred dollars, 
conditioned that the libellant above named, shall pay all such 
costs as shall be awarded against him by this court, or in case 
of appeal, by the Appellate Court. 

«EE. N. Hincxrey, 
* Jas. Jackson.” 

“Taken and acknowledged, this 
10th day of January, 1816, before me, 

“Georce W. Morton, U.S. Commissioner.” 


“ Southern District of New York, ss—James Jackson, party 
to the above stipulation, being duly sworn, doth depose and say 
that he is worth the sum of two hundred dollars over and above 
all his just debts and liabilities. 

“James Jackson, 

“Sworn this 10th day of January, 

1846, before me, 
“Geornce W. Morton, U.S. Commissioner.” 


$ 415, On filing the libel and the stipulation for costs, the 
process prayed for is issued by the clerk, as a matter of course, 
in most cases, but in suits in personam no warrant of arrest 
of the person or property of the defendant shall issue, for a sum 
exceeding §500, unless by the special order of the court, upon 
affidavit or other proper proof, showing the propriety thereof.(a) 


(e) Ad. Rule 7. Botts’ Prac. 23, 28, 
29 
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§ 416. The order of the judge is endorsed on the libel in this 
form :— : 


“On filing the within libel, and otherwise complying with 
the rules of the court—let a warrant of arrest issue in this cause 
against the defendant, (naming him,) and let him be held to 
bail in dollars. (Signed by the Judge.) 


In the Southern District of New York, the defendant is held 
to bail, in cases under $500, in $100 more than the amount 
sworn to be due. In the cases ordered by the judge, he fixes 
the bail in his discretion. 


In all cases on filing the libel, the Clerk issues the process 
and endorses on it the amount in which the Marshal must take 
bail as follows :— 


“The Marshal will take bail in the sum of dollars.” 


The libel being prepared, let it be signed and sworn to by 
the libellant, or, in case of his absence, by his agent or 
attorney, before the Judge, or the Clerk, or a United States 
Commissioner, and signed also by the Proctor and the 
Advocate. 

Uf it be a case for security for costs, either prepare the stipu- 
lation, and have it executed, and acknowledged and justi 
fied ; or let the surety go to the clerk’s office, and execute 
one prepared there. 

If the libel pray for an arrest, if the amount be over $500, 
apply to the Judge for an order that a warrant may issue. 
File the libel, and request the Clerk to issue the warrant, 
and mark it for bail. 


CHAPTER XXIIL 


Mesne Process. 


§ 417. The court is always open for the test and return of 
process, as has been stated: but the convenience of the court, 
as well as of the officers and suitors, has induced each court by 
its rules to appoint certain general return days. In the Southern 
District of New York every Tuesday is a general return day. 
All Admiralty mesne process is tested on the day it is is- 
sued and made returnable on the next general return day, at 
the usual hour for the opening of the court, unless a certain 
time be necessary to intervene between the test and return, 
in which case it is made returnable at the earliest return day 
which will include that time.(a) 


§ 418. The proper order and conduct of legal proceedings de- 
mands that the process of the court should be prepared with 
care and correctness, according to the rules and practice of the 
court, but in this matter, as in every other in Admiralty, the 
ends of justice is the paramount consideration, and common law 
technicalities of process are unknown. Any error, mistake, or 
oversight will, therefore, be corrected by the court, on application, 
always on such terms as may be just, and as matter of course 
when the party has not been prejudiced. The issuing of the 
process being the act of the clerk, the party or his proctor is 
not responsible for its imperfections.(5) 


$419. The process issues in the name of the President of the 
United States—is directed to the Marshal of the District, and is 
tested in the name of the Judge of the court. It must be served 
by the Marshal or his deputy, unless he be interested, in which 
case, the court, on application ez parte, showing the interest, 


(a) Act of Aug. 23d, 1842, § 5. Stat. at Large, 516 
(b) Jud. Act, of 1789, § 32. Botte’ Prac. 24, 28. 
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will appoint a disinterested person, to whom the process will be 
directed, and by whom it will be served and returned.(a) 


§ 420. The simple monition in personam is in the following 
form : 


“Tar Presipent oF THE Unitrep Staves or AMERICA. 


“ To the Marshal of the Southern District of New York, 
“Greeting : 
Wuereas a libel has been filed in the District 
Court of the United States of America, for the Soutb- 
(u.8.] ern District of New York, on the tenth day of Janu- 
ary, in the year of our Lord one thonsand eight hun- 
dred and forty-six, by Ebenezer N. Hinckley, against 
David L. Robinson, in a certain action civil and maritime for 
wages therein alleged to be due the said libellant, amounting to 
four hundred and ninety-eight dollars, and prayiug that a moni- 
tion may issue against the said defendant pursuant to the rules 
and practice of this court, 

*« Now, therefore, we do hereby empower, and strictly charge 
and command you, the said Marshal, that you cite and admon- 
ish the said defendant, if he shall be found in your District, that 
he be and appear before the said District Court, on the first 
Tuesday of February instant, at eleven o’clock in the forenoon, 
at the city hail in the city of New York, then and there to an- 
swer the said libel, and to make his allegations in that behalf, 
and have you then and there this writ, with your return thereon. 

“ Witness the Honorable Samuex R. Berra, Judge of said 
Court, this first day of February, in the year of our Lord one 
thousand eight hundred and forty-six, and of our Independence 
the seventieth. 

“Joserpx Smitru, Proctor, 


“C.D. Berrs, Clerk.” 


Take the process to the Marshal, and give him information 
when the party or the property to be served may be found. 


(4) Ad. Rate 1. Betts’ Prac. 29. Jud. Act of £789, § 27. 
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§ 421. If the process be a simple monition or summons to ap- 
pear and answer to the suit, it is the duty of the Marshal forth- 
with to serve it on the defendant, by delivering to him a copy 
thereof. It is a very useful measure of precaution, on the part 
of the marshal, to ask the defendant to sign on the back of the 
process his acknowledgment of the service ; but if he omit to do 
so, the service will be good, and in either case the Marshal 
returns the process to the clerk’s office, with his return endorsed 
upon it “ Personally served.” (Signed by the Marshal.) 


§ 422. If the process be a simple warrant of arrest, it is the 

duty of the Marshal immediately to arrest the person of the de- 

’ fendant, and keep him in custody, unless he give bail, with suf- 
ficient sureties, by bond or stipulation, with condition that he 
will appear in the suit, and abide by all the orders of the court, 
interlocutory or fina], in the cause, and pay the money awarded 
by the final decree rendered therein, in the court to which the 
process is returnable, or in any Appellate Court.(a) 

It is the duty of the Marshal to see that the sureties are suf- 
ficient, and that the stipulation is duly made and executed, in- 
asmuch as the libellant is not consulted, and has no power to 
meddle with the duty of the Marshal in the premises, who acts 
under the proper responsibility of his office. 

The Marshal returns the process to the Clerk’s office, with his 
true return endorsed upon it, and with the stipulation, if any, 
which he has taken. 


§ 423. The following is the form of the stipulation : 


“DISTRICT COURT OF THE UNITED STATES OF AMERICA FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 
STIPULATION 
£intered into pursuant to the Rules and Practice of the Court. 
Whereas, a Libel has been filed in the District Court of the 
United States of America for the Southern District of New 


—< 


(@) Ad. Rule 3. Ware, 286. See the Forme of Warrants in the Appendix, 
wid. Index. 
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York, on the first day of June, 1849, by James Johnson, Libel- 
lant, against William Pratt, defendant, in a certain action civil 
and maritime, for pilotage, therein alleged to be due and owing 
to the said Libellant, amounting to fifty-six dollars—and Charles 
Jones, of the city of New York, ship chandler, surety, and the 
said defendant, parties hereto consenting and agreeing, that in 
case of default or contumacy on the part of the defendant, exe- 
cution may issue against them, their goods, chattels and lands, 
for one hundred and fifty-six dollars— 

Now, therefore, it is hereby stipulated and agreed, for the 
benefit of whom it may concern, that the said defendant shall 
appear in the said suit before the said District Court of the 
United States of America, for the Southern District of New 
York, on the first Tuesday of June, instant, at 11 o’clock in the 
forenoon, at the City Hall, in the city of New York, and abide 
by all orders of the court, interlocutory or final, in the said 
cause, and pay the money awarded by the final decree rendered 
therein in the said court, or any appellate court. 

Cuar.es Jones, 
Witiram Pararr. 
Taken and acknowledged, June 3, 1849, 
before me, 
R. M. Stilwell, U. 8. Commissioner.” 
(Add affidavit of justification as in section 414.) 


In the Southern District of New York, the Marshal usually 
takes a penal bond under seal, instead of a stipulation. A stipu- 
lation is, however, more consistent with the course of Admi- 
ralty practice.(a) 


$ 424. Imprisonment on mesne process having been abol- 
ished in most of the States, and to the same extent in the courts 
of the United States, a question has been made in several cases, 
whether the power to arrest in Admiralty be not abolished ; and 
it has been uniformly held, that the right to arrest still exists 
under the Admiralty rules of the Supreme Court, if not under 


(e) Ad. Rale, $. 
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the general course of the Admiralty practice. There has been 
no act of Congress abolishing imprisonment, since the passage 
of the act of 1842, authorizing the Supreme Court to prescribe 
and regulate the, process, d&c., in Admiralty; so that that act, 
and the rules adopted in pursuance of it, are the last, and, of 
course, the paramount legislation on the subject.(a) 

It may well be questioned, whether the Congress in prescri- 
bing for the courts of the United States, the laws on the subject 
of imprisonment, passed by the respective States for the State 
Courts, could, by a reasonable construction, be held to embrace 
the Admiralty Courts, which, by the Constitution, cannot exist 
in the States. The whole course of the law on the subject of 
the Admiralty Courts, shows that the Congress have always 
considered them and their practice as peculiar, and not subject 
to the same laws and principles as other courts, and, especially, 
have provided that their process should be “ According to the 
principles, rules and usages, which belong to the courts of Ad- 
miralty as contradistinguished from courts of law,” at the same 
time that they provided, that the State practice in common law 
cases, shall prevail in the courts of the United States(b)—In the 
one case carefully insisting upon uniformity, and excluding the 
diversity of State practice, and in the other case, expressly pre: 
scribing that same diversity as a portion of the law of the United 
States. Indeed, it may well be asked, whether the peculiarities 
of maritime commerce, which have made courts of Admiralty 
necessary, do not also make the power to arrest persons, as well 
as things, a necessary element of their usefulness. The charac- 
teristic difference between the business of the land, and that of 
the water, is very striking. On the land, we contract with our 
neighbors, or those into whose character and responsibilities we 
can inquire—who have property, families, friends, reputation 
among us, which makes them visible, tangible, and reliable— 
or we can decline to give credit or deal for cash, or not at all— 
and we may, with great propriety, be compelled to stand the 
hazard which we have voluntarily taken. But in maritime 


(e) 8 N. ¥. Legal Observer, 45. 2 Law Rep. now series, 470. 
(b) Process Act of 1789,§ 2. Ante, § 349. 
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matters it is not so, but directly the reverse. We must deal 
with an impersonality, as it were, for the benefit and with the 
responsibility of whom it may concern. We cannot know with 
whom we deal, nor on whose responsibility we are ultimately 
to rely—we negociate with transient persons—we rely upon 
sea-rovers—we cannot demand cash——nor refuse to give credit— 
nor decline to deal at all. Contracts are made for us by others 
in one place, to be performed by us with others in another, 
What would become of maritime commerce, if no charter par- 
ty or bill of lading was made on credit!—if sailors, before 
signing the shipping articles, must be paid in full for the voyage ! 
—Instead of contracting “ with whomsoever may go as master,” 
and whomsoever may be owners, as every where and always 
has been the policy of the law, must the seamen inquire out 
the owners, (no matter how far off,) and look into their af- 
fairs, or ask for an endorser! What security could there be for 
the merchant in shipping, or the consignee in receiving his 
goods, the pilot, the lighterman, the wharfinger, the sailor, the 
material man, compelled to give credit, by public as well as 
private interests, and by the invincible necessities of maritime 
commerce, to transient persons, whose characters are unknown, 
and whose residences are inaccessible, and who, on being sued 
without arrest, would find a substantial defence in a fair wind 
and an open sea ! 


. $425. If the warrant of arrest contain a clause, if the de 
fendant cannot be found, to attach his goods and chattels to 
the amount sued for, or, if such goods and property cannot be 
found, to attach his credits and effects to the amount sued for, 
in the hands of the garnishee named in the process—in such 
case, the process should direct that the garnishee upon whom 
the attachment is to be served, be summoned to appear and an- 
swer the interrogatories addressed to him in the libel.(a) 


$ 426. Under such a process, it is the duty of the Marshal to 
arrest the party, if he can be found in his district, and he has 


(a) Vid the Form in the Appendix. Vid. Index. Bette’ Prac. 30. 
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no right to attach goods, chattels, or debts, credits, or effects, be- 
fore he has endeavored to find the party himself. Butinasmuch 
as the attachment of property will be immediately dissolved by 
the defendants appearing and giving bail, the Marshal should 
by no means, by devoting time to a fruitless search for the de- 
fendant, lose the opportunity of attaching his property. If, there- 
fore, the party be not found at his usual place of business or 
abode, the Marshal should proceed to make the attachment, 
He should attach the goods and chattels of the defendant, 
if they can be found, to the amount sued for—and if they can- 
not be found, then he should attach the debts, credits, and ef- 
fects of the defendant, in the hands of the gamishee named in 
the process, to the amount sued for, and summon the garnishee 
to appear on the return day of the process, and answer accord- 
ing to the requisition of the process. The garnishee may be 
summoned by serving upon him a copy of the warrant. 


$427. If the goods and chattels of the defendant are attach- 
ed, or if the garnishee have credits and effects in his hands, in 
either case the defendant can always have the attachment dis- 
solved by order of the court, on his appearing in the suit, and 
giving a bond or stipulation, with sufficient sureties, to abide by 
all orders, interlocutory or final, of the court, and pay the 
amount awarded by the final decree rendered in the court to 
which the process is returnable, or in any Appellate Court, 
On such bail being given, the suit proceeds in the same man- 
ner as if the defendant had been originally arrested, and there 
had been no attachment.(a) 


§ 428. The practice under the attachment clause in the war- 
rant has been the subject of some uncertainty, and it is of suffi- 
cient importance to justify a reference to the principles and 
authorities which have regulated it. In the case of Smith v. 
Miln, garnishee, before Judge Betts, the libellant had proceeded 
to a personal execution against the yarnishee, without any sum- 
mons having been served on him. There had been only an 


(a) Ad. Rule 4 
30 
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attachment of credits alleged to be in his hands. Oa a motion 
to set aside the proceedings, the judge examined the subject fully, 
and the result of his inquiries cannot be better given than in his 
own language. 


§ 429. “The jurisprudence of all civilized countries, seems to 
embody the means of rendering the effects of a debtor liable to 
the claims of his creditors; and, probably, no other tribunals 
than courts of common law have found themselves incapacitated 
to effect that end by their own inherent powers, without hav- 
ing first brought the debtor personally, under their authority. 
What then, ia the English common law 1s an exception, lim- 
ited to two small districts, is, in other systems, a common, per- 
vading, and familiar principle. 

“ The proceeding by way of foreign attachment, resting, in 
England, only on the customs of London and Exeter, on the 
continent, in Scotland and the United States, takes its form 
from the high principle, that persons may be reached by justice 
through the medium of their property, both for the purpose of 
compelling their personal appearance and submission to the 
court, and also by sequestrating his property for the benefit of 
creditors. 

“It is clearly demonstrated by the United States Supreme Court 
in Manro v. Almeida, (10 Wheat. 473,) that it is a well settled 
branch of Admiralty powers, not derived from the customs of Lon- 
don, but coming to that jurisdiction from the same sources which 
furnish the other elements of its power. That case also supplies 
rules sufficiently explicit and full to direct the use and applica- 
lion of this particular power. 

“The object in the case under consideration was, by means 
of a foreign attachment, to compel the appearance of Montgom- 
ery to the suit instituted against him. The court consider it a 
familiar and authorized method to do so, by force of the remedy 
by attachment, and point out, very perspicuously, under what cir- 
cumstances and in what manner, it is to be employed. (Id. 492, 
493.) 


§ 430. “The attachment may be of goods and chattels them. 
selves, or of rights and credits, and by actual arrest of the goods, 
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or by notice to the person having either or both in his possession- 
(Conk, Ad. P. 478.) When the service is by notice, and not by 
actual levy on the goods, two things are necessarily implied: 1. 
‘That the garnishee be apprized of what the process demands and 
for what cause; and, 2. That he be warned of the time and place 
to appear before the court, and discharge himself of the effect of 
the citation, by showing that he holds nothing belonging to the 
debtor, or by specifying exactly what it is, and submitting him- 
self, in respect thereto, to the authority of the court. 

“The term garnishee means one warned or vouched in 
respect to the interest of third parties; (F. N. B. 106;) and gar- 
nishment is a warning; (Jacob’s L. Dict. Encycl. Amer. voce 
Foreign Attachment.) Accordingly, under the custom of Lon- 
don, the garnishee must be warned not to pay the money to the 
debtor, and to appear and answer to the plaintiff’s suit. (Bo- 
hun’s Customs and Priv. of London, 256; Comyn’s Dig. At- 
tachment, A.) So he may, it seems, plead to the general acticn 
and deny the indebtedness of the defendant. (Comyn’s Dig. 
Attachment, E.) ‘The same rule obtains in a trustee process, 
(6 Dane’s Ab. ch. 192, art. 1.) 

“The garnishee, under the English law, may appear by attor. 
ney, and plead that he has no property of the defendant in his 
hands, or confess it, or wage his law, or plead other special 

ns (Bohun, 236.) The general issue is, whether the gar- 
nishee, at the time of the attachment, or at any time after, had 
any money or goods of the defendant iu his hands, (Id. 255.) 
The plaintiff is thus put to prove the garnishee had moueys in 
his bands; and if this proof is not made, a verdict will be ren- 
dered for him. (Id. 258.) When the proceeding is for the pur- 
pose of bringing the defendant into court, aud he makes default 
on proclamation a scire fucias issues against the garnishee, 
(Comyn, For. Attachment, A.) On the appearance of the de- 
fendant, all proceedings against the garnishee cease. (Cro. El. 
157, 693. Salk. 291.) And he must have notice of the foreign 
attachment, to bind him in the allotment of his effects to the 
debt. (Fisher v. Lane, 3 Wilson, 296.) 

“In the states using the remedy of foreign attachment, its 
effect is principally reguiated by statute; but in all cases the 
cardinal priuciple in the proceeding is, that the trustee or gar- 
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nishee shall, by summons or scire facias, be brought into court, 
with notice of the claim upon him, and have a full opportu- 
nity to oppose the demand. (6 Dane’s Ab. 492, ch. 192, arts. 1 
to 8.) And see the practice in various states, stated and ex- 
plained. Graighle v. Wottagle et al. Pet. C. R. 345. Manken 
». Chandler & Co., 2 Brockb. C. R. 125. Fisher v. Consequa, 
2 Wash. C. R. 382. Franklin v, Ward, 3 Mason, 136, Ibid, 
247. Pickquet v. Swan, 4 Mason, 443. Barry v. Fayles, 1 
Peters’ R. 315. Brasheer v. West, 7 Peters, 621, and 2U. 8. 
Digest, Supplement, 884.) 


$ 431. “Although the Admiralty process of foreign attach- 
ment is not borrowed from that given by the custom of London, 
or the trustee processes in use in most of the states of the Union, 
yet, all being directed to a common object, and founded upon 
unity of principle, light is reflected from one upon the other, and 
we may accordingly recur to the practice of the law courts, ser- 
viceably, for explications of the methods by which the common 
design is best effected. 

“We will consider, however, more specifically, how the law 
and practice, stands in the Court of Admiralty, on this head. 

“ Clerke’s Praxis, as appears by the preface to the edition in La- 
tin, was compiled in the reign of Elizabeth, and became a - 
dard authority long before it was published; and the aoe 
manuscripts were revised and arranged under the sanction of 
men of great etninence and experience in that branch of the law. 
It has always been accepted as the most authoritative exposition 
extant, of the early course and usages in Admiralty proceedings. 
(2 Brown Civ. & Ad. 396. 1 Atk. R. 296. 3D. & EF. 338) 
Title 28, lays down the principle, and furnishes the outline of 
the form of the warrant, applicable to foreign attachments used 
to compz2l the appearance of a defendant; and art. 32, in con- 
nection with art. 28, renders the direction full and explicit, be- 
yond all ambiguity, that both the debtor and garnishee are to 
be cited to appear in court and answer the matter of claim. 


§ 432. “These chapters or articles of Clerke were recognized 
in the South Carolina District Court in 1802, as sufficient autho- 
rity, for arresting property to compel the defendant’s appearance, 
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zand although the form of the warrant in that case is not given, 
itis plainly to be implied that it conformed to the directions of 
@lierke. (Bee R. 186.) The rules of practice of this court, first 
compiled in 1828, and revised in 1838, provide, that if a party 
against whom a warrant of arrest issues, cannot be found, and 
xeturn thereof be made, the plaintiff may have a warrant to at- 
tach the property of the defendant, and may also have inserted 
therein a clause of foreign attachment, according to the course 
of the Admiralty. (Rule 25.) 

“The same practice prevails in the First Circuit. (Dunlap’s 
Ad. Pr, 139, 140.) The foreign attachment sued out here must 
be according to the course of the Admiralty, and that has 
been amply shown to require notice or citation to the garnishee. 
The argument against this motion is, that by Rule 29 the gar- 
nishee was obliged, on the mere attachment of the goods of a 
debtor in his hands, to file his affidavit, giving a full statement 
of the property in his hands, or pay it into court, and that such 
service was, accordingly, all the notice or warning necessary to 
give him. 

“The rule will not justify that interpretation. It does not 
regulate the manner of making out or serving a foreign attach- 
ment. These are supposed to have been conformably to thé 
eourse of the Admiralty; and then it supplies a summary and 
cheap method by which the holder of the property may become 
discharged from the cause, and whereby, also, his creditor may 
be secured the control of the property attached. 


$ 433. “Rules 2 and 37 of the Supreme Court, adopted since 
the decision in 10 Wheat. 473, specify concisely the steps the 
creditor and garnishee are respectively to take. The process is 
described by which a defendant may be arrested in suits in 
personam. (Rule 2.) The mesne process may be by a simple 
warrant of arrest of the person, in the nature of a capias, or by 
a simple monition, in the nature of a summons, to appear and 
answer to the suit, as may be prayed for in the libel; or the 
warrant for the arrest of the person may have a clause therein, 
that if he cannot be found, to attach his goods and chattels, or 
if such property cannot be found, to attach his credits and 
effects in the hands of the garnishees named therein. 


238 ADMIRALTY PRACTICE. 


“It is insisted, that the foreign attachment clause authorized 
by this rule, is not required to contain, also, a summons or no- 
tice to the garnishee to appear, and that accordingly no such 
citation need be made, 

“The argument would equally prove, that it is not necessary 
to cite or summon the defendant himself, for, as he is absent, 
and cannot be arrested, if ne citation is to be served on the 
holder of his property, the libellant would be allowed to seize 
the property and prosecute to a decree, without notification, to 
any person, of his acts. 

“This, most manifestly, cannot be so, upon general princi- 
ples; and Rule 37, instead of favoring that conclusion, in my 
judgment, most clearly implies, that the garnishee is before the 
court in the ordinary way of bringing in such party. It pro- 
vides, that, in cases of foreign attachment, the garnishee shall 
be required to answer on oath as to the debts and effects in his 
hands, and to such interrogatories as niay be propounded by 
the libellant ; and if he refuse or neglect to do so, the court 
may award compulsory process, in personam, against him. 

“ A party is not placed in a predicament subjecting him to 
attachment, but in disobeying or counteracting some process or 
tandate of court; and this regulation imports, that he has been 
put within the jurisdiction of the cause and the court by service 
of process on him.” 


§ 434. If the suit be in rem, it is, in substance, a suit against 
all persons having any interest in the thing, to the extent of 
their interest in it. All the world are said to be parties to such 
a suit, and are bound by the decree, so far as the property pro- 
ceeded against is concerned, and may intervene and make 
themselves actual and nominal parties to it, and bring their 
rights before the court. The process issued is a warrant to 
arrest the property, and usually contains, also, a monition to 
all persons interested, to appear on a day certain, and show 
cause why the property should not be condemned, to satisfy the 
demand of the libellant. On such a process, it is the duty of 
the Marshal to arrest the property described in the writ, and 
safely keep it, subject to the order and decree of the court—the 
‘warrant extends to sails and rigging taken ashore, as well as to the 
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ship—and also, to give public notice of the arrest, and of the 
time assigned for the return of the process and the hearing of 
the cause. This must be given in such newspaper in the dis- 
trict, as the District Court shall order. And ifthere be no news- 
paper published therein, then in such other public placesin the dis- 
trict,as thecourtshalldirect. Onthe return day of the process, he 
Toust return the same into court, with his return endorsed, there- 
on stating what he has done under the-writ. He has no right, 
on the arrest of property in rem, to take any bail for the 
property, but he must retain it specifically, and is responsible 
for its proper custody. For the purpose of detention and secu- 
rity, the Marshal may, if necessary, take off the sails of a vessel, 
or her rudder, or anchors, so that she cannot escape.(a) 


$ 435. In cases of seizure, under the revenue laws, the court 
must cause fourteen days notice to be given of the seizure and 
libel, by causing the substance of the libel with the order of the 
court therein setting forth the time and place appointed for trial, 
to be inserted in some newspaper published near the place of 
seizure ; and also, by posting up the same in the most publie 
manner for the space of fourteen days at or near the place of 
trial. 

in analogy with this statute provision, it is the practice in the 
Southern District of New York to require the Marshal to make 
the same publication and action in civil cases between party 
and party, in all cases in rem, unless the court shall for sufficient 
cause order a shorter publication.(6) 


§ 436. The usual attachment and monition, in rem, is in the 
following form : 


“Seuthern District of New York, ss. 
“Tae PresipENT OF THE UNITED STATES OF AMER}- 


(a) Ante, § 364, 365. Ware, 296. 1 Dods 282. 1 Hag. 124. Act May 8, 
1792, § 4. Conk. Treat, 2d edit. 120. Ad. Rule 9. Act of March 2, 1799, § 69. 
13 Pet. 279. Sea Laws, 445. Boyd. Proc. 17. 4 Cran. 2. 

(h) Ad. Role 9. Act of March 2, 1799, §59. Conk. Treat. 2d edit. 361. 
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ca, To the Marshal of the Southern District of New York, 

Greeting: Whereas a libel has been filed in the District 
[z. s.] Court of the United States, for the Southern District of 

New York, on the first day of June, in the year of our 

Lord, one thousand eight hundred and forty-nine, by 

William Robinson against the Bark Richard Alsop, 
whereof George Johnson is or lately was master, her tackle, 
apparel and furniture, in a cause of contract, civil and maritime, 
for the reasons and causes in the said libel mentioned, and 
praying the usual process and monition of the said court in that 
behalf to be made, and that all persons interested in the said 
vessel, her tackle, &c., may be cited in general and special, to 
answer the premises, and due proceedings being had, that the 
said vessel, her tackle, &c., may, for the causes in the said libel 
mentioned, be condemned and sold to pay the demands of the 
libellant. 

“You are hereby commanded, to attach the said bark or ves- 
sel, her tackle, &c., and to detain the same in your custody, 
until the further order of the court respecting the same, and to 
give due notice to all persons claiming the same, or knowing 
or having any thing to say why the same should not be con- 
demned and sold, pursuant to the prayer of the said libel, that 
they be and appear before the said court, to be held in and for 
the Southern District of New York, on the third Tuesday. of 
June instant, at eleven o’clock in the forenoon of the same day, 
if the same shall be a day of jurisdiction, otherwise on the next 
day of jurisdiction thereafter, then and there to interpose a claim 
for the same, and to make their allegations in that behalf. And 
what you shall have done in the premises do you, then and 
there, make return thereof, together with this writ. 

“ Witness, the Honorable Samuel R. Betts, Judge of the said 
Court, at the city of New York, this first day of June, in the 
yearof our Lord, one thousand eight hundred and forty-nine, and 
of our Independence the seventy-third. 

“Jas. W. Mercarr, Clerk. 

“W. R. Beebe, Proctor for Libellant.” 


4 437. The Return of the Marshal should be endorsed on the 
writ in the following form: 
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“In obedience to the within attachment and monition, I at- 
tached the property therein described, on the second day of 
June, instant, and have given due nolice to all persons claiming 
the same, that this court will on the third Tuesday of June, 
instant, (if that day should be a day of jurisdiction, if not, on 
the next day of jurisdiction thereafter,) proceed to the trial and 
condemnation thereof, should no claim be interposed for the 
same. 


“Henry F. Tactmapos, U. S. Marshal. 
“ Dated June 17th, 1849.” 


4 438. The proceeding in rem is predicated on the assumption, 
that the owner and other persons interested in property, have it 
in their own charge, or have placed it under the control of others 
who will see that their interests will be protected, whenever any 
process shall be served upon it. The process commands the 
Marshal to notify all parties—it is his duty, therefore, to 
make the service openly—to Jeave a written notice with the 
person in possession, and to exercise his acts of custody and 
control, in such open and visible manner, by a keeper, or other- 
wise, that the persons having the same in charge, may take 
the necessary steps to protect the rights of all those in- 
terested.(a) 


§ 439. Process in rem is founded on a right in the thing, and 
the object of the process is to obtain the thing itself, or a satis- 
faction out of it for some claim resting on a real or a quasi 
proprietary right in it. The court arrests the thing for the pur- 
poses of satisfaction. It holds its possession by its officers, and 
the property, in contemplation of law, is in the custody of the 
court itself. As the court has the legal possession for the pur 
poses of justice and to that extent is clothed with the sover. 
eignty of the country, it has, of course, the power to defend, 
and protect its possession, and to resume it, if it should be, by any 
means, divested. If, therefore, the thing be taken out of the . 
possession of the officer, by a party to the suit or by a stranger, 


Ante, $364, 365. Betts’ Pras. 33. 
3h 
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the court, on motion, will compel such person by attachment or 
other summary process, to re-deliver it. And if a purchaser 
obtain possession without paying the price, he may, in like 
manner, be compelled to pay the purchase money or re-deliver 
the property to the officer.(a) 


§ 440. In all suits in rem against a ship, her tackle, sails, ap- 
parel, furniture, boats, and other appurtenances, if such tackle, 
apparel, sails, furniture, boats, or other appurtenances, are in the 
possession or custody of any third person, the court may, after 
a due monition or notice to such third person, and on hearing 
the cause, if any, why the same should not be delivered, award 
and decree, that the same be delivered into the custody of the 
Marshal, or other proper officer, if, upon the hearing, the same 
is required by law and justice. The rule of the Supreme Court 
mentions only the case of a ship, but the principle is one of ge- 
neral application, and under like circumstances, when a prin- 
cipal object is arrested, and some of its appurtenances are with- 
held from the Marshal by a third person, the court would, in the 
manner pointed out in the rule, compel its delivery to the Mar- 
shal. The proceeding can work no injustice, for such third 
person can immediately intervene in the suit, for his interest 
in the things so taken from him.(6) 


§ 441. In cases of proceedings tn rem, where freight or other 
proceeds of property are attached, or are bound by the suit, (as 
is often the case in suits for seamen’s wages, bottomry, or sal- 
vage,) and such freight or other proceeds are in the hands or 
possession of any person, the court, upon application, by peti- 
tion, of the party interested, may require the party charged with 
the possession thereof, to appear and show cause why the same 
should not be brought into court, to answer the exigency of the 
suit, and if no suflicient cause be shown, the court may order 
the same to be brought into court to answer the exigency of the 
suit, and upon failure of the party to comply with the order, 


(a) 2 Maa. 409. Ware. 352. 
(6) 1 Hag. 124. 1 Dod. 982, 381. Ad. Rule 8 
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may award an attachment or other compulsory process, to com- 
pel obedience thereto.(a) 


Draw a petition—stating briefly the facts—tet it be sworn 
to before a United States Commissioner—serve copy and 
notice of presenting same, with time and place, on the 
party holding the property. For the precedents, see the 
Index. 


§ 442, It is also the duty of the Marshal to keep the property 
seized in such safe and secure manner, as to protect it from in- 
jary while in his custody ; so that if it be condemned, or be resto- 
red to the owner, its value to the parties may be unimpaired, 
and the Marshal himself be not responsible for unnecessary de- 
terioration or damage. 


§ 443. If the suit be both in rem and in personam, there may be 
separate processes at different periods, orone process may combine 
the usual process in personam with the process in rem, in’ which 
case the Marshal executes it in the same manner as he would 
do the two if they were separate, and he makes on the united 
process a return of all that he has done in pursuance of the 


wnit. 


(a) Ad. Rule 38. Weare, 296. 1 Carteis, 466. 
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Interlocutory Sale or Delivery of Property. 


§ 444, If the property be in its nature perishable, or is liable 
to deterioration, decay, or injury, by being detained in custody, 
pending the suit, the court may, on the application of either 
party, in its discretion, order the same, or so much thereof as 
shall be perishable, or liable to deterioration, decay, or injury, to 
be sold, and the proceeds thereof, or so much thereof as shall 
be a full security to satisfy the decree, to be brought into court, 
to abide the event of the suit. Instead of a sale the court may, 
on the application of the claim’nt, order an appraisement of 
the property to be made, and order the same to be delivered to 
the claimant, on his depositing in court so much money as the 
court shall direct, or the court may order it to be delivered to 
him on his giving a stipulation, with sureties, in such sum as 
the court shall direct, to pay the money awarded, and abide 
by the final decree rendered by the court, or the Appellate 
Court, if any appeal be taken. These orders for sale, or delive- 
Ty on bail, may be made at any time, as weil in vacation as in 
term.(a) In such cases, the money deposited, the stipulation, 
or the proceeds of the sale, are a substitute for the thing itself, 
and to them the court resorts for satisfaction of the decree, 


$ 445. The 89th section of the Collection Act of 1799, pro- 
vides, that in cases of seizure, upon the prayer of any claimant 
of the seized property, or any part thereof, the same may 
be delivered to him, it shall be lawful for the court to appoint 
three proper persons to appraise the property, who shall be 
swom in open court, for the faithful discharge of their duty ; 
and such appraisement shall be made at the expense of the 
party on whose prayer it is granted ; and on the return of such 


(a) Ad. Rule 10. Conk. Treat. 2d edit. 363. Collection Act, 1799,$ 8% 1 
Gal. 148, 476. Act of April 5.1843. Supra, § 448. 
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appraisement, the claimant, with one or more sureties, may give 
a bond for the appraised value; and the court, on being fur- 
nished with the certificate of the collector of the district, that 
the duties are paid, may order the property to be delivered to 
the claimant, and the bond to be filed; and if the goods are 
acquitted, the bond shall be cancelled; but if judgment shall 
pass against the claimant for the whole or any part of the pro- 
perty, and the claimant shall not, within twenty days there- 
after, pay into court, or to the proper officer thereof, the appraised 
value of the property condemned, with costs, judgment shall be 
granted on the bond, on motion in open court, without further 
delay. The same practice has been pursued in cases between 
individuals, Indeed, the statute was but an adaptation of the 
Admiralty practice to seizure cases, probably caused by a doubt 
springing out of the analogy between cases of seizure and those 
of prize, in which latter cases property is never delivered on 
bail, before decree, except by consent. 


$446. Without adverting to the well settled principle, that 
the Court of Admiralty is always open, and that all proceedings in 
causes are entered as taking place in open court, it was sup- 
posed that a further act was necessary, and accordingly the 
act of April 5, 1832, was passed, providing, that such proceed- 
ings, in all cases, may take place as well in vacation as in 
term, and that the bail may be taken by the clerk, on the parties 
producing the certificate of the collector of the sufficiency of 
the sureties,—the collector and district attorney being rea- 
sonably notified in cases of the United States, and the party or 
counsel in all other cases. 

The learned judge of the Northern District of New York has 
expressed a doubt whether an Admiralty stipulation without 
seal, would be a compliance with the act, which uses only the 
word Bond ; and whether the appraisers can be sworn before 
the clerk in vacation, in seizure cases. All the principles of 
Admiralty practice, and its rules of construction, seem to me to 
concur in removing such doubt. A stipulation isa Bond, It 
is that by which the party is bound. 

The length of notice—mode of service, and other such details, 
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can be regulated only by the judge of each district according to 
the circumstances of the district.(a) 


§ 447. If a ship or vessel be arrested, the same may, upon 
the application of the claimant, be delivered to him, upon an 
appraisement under the direction of the court, upon his deposi- 
ting in court so much money as the court shall order; or upon 
his giving a stipulation with sureties, as in the case of perisha- 
ble goods; and the stipulation or money thereafter becomes a 
substitute for the thing itself. When a vessel is delivered on 
bail, the owner takes her cum onere. She still remains in his 
hands, liable to all the liens legally attaching on her. 

The object of these various provisions is to enable parties to 
save themselves from those indirect consequences of litigation 
in rem, which are often destructive of the thing itself, and 
deeply injurions to the party, without any benefit whatever to 
the cause of justice, or to the proceedings in court; and, there- 
fore, if the claimant decline to make any such reasonable 
application to meliorate the evils of delay, and allows the ship 
to lie in the custody of the Marshal, the court may in its dis- 
cretion, on the application of either party, upon due cause 
shown, order a sale of the ship, and direct the proceeds to be 
brought into court, or otherwise disposed of, as it may deem 
most for the benefit of all concerned.(5) 


§ 448. These applications for interlocutory or provisional 
relief, may be made at any time after the commencement of the 
suit, and before the decree, and as often and whenever the cir- 
cumstances may require such relief, at chambers as well as in 
open court, in vacation as well as in term. It should, however, 
be observed, that no person is allowed to make an application to 
the court, in relation to the proceedings, unless he first by a 
claim or some stipulation or other regular proceeding, acquire 
an acknowledged legal relation to the cause. In the matter of 


(a) Conk. Treat. 2d ed. 366. 1 Gal. 148,476. Paine, 435. Pet. Cir. R. 235. 
Ware, 286. 

(4) Conk. Treat. 2d ed. 363. Ware, 296. Ad Rule, 11. 3C. Rob 178& 2 
Mason, 57. 
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the sale or delivery of property, mutual convenience, and the 
deSire to save expense, induces the parties usually to consent to 
the proper order. If consent will not be given, application 
Must be made to the court. 

Draw Claim—have it sworn to before a U. 8. Judge, 
Clerk, or Commissioner, and file it. Give stipulation 
Sor costs. 

Make an affidavit of the circumsiances. Let it be sworn 
toas above. Serve copy, with notice of motion, on the 
opposite party. Get admission, or make proof of ser- 
vice, and make motion in open Court or at Chambers. 

For the precedents, see the index. 


CHAPTER XXV. 


Return of Process—Defauli—Appearance. 


$449. At the opening of the court, on the return day of the 
process, the Marshal returns the process to the Clerk, and the 
Judge directs the defendant to be called. The proctor of the 
libellant should always be in court on the return day. The 
old practice of calling the defendant on three several days, and 
entering three several defaults if he did not appear, and praeti- 
cally not requiring him to appear till on the third day, has be- 
come, in modern times, an empty form, producing nothing but 
expense and delay, and, in the American Courts, has fallen into 
disuse. The crier now, by order of the Judge, if the suit be ix 
personam, calls the defendant, and if he does not appear in 
person or by proctor, the court, on motion of the libellant’s proc- 
tor, pronounces him in contumacy and default, and adjudges 
the libel to be taken pro confesso against him, and proceeds to 
hear the cause er parte, and to decree therein as to law and 
justice may appertain. This er parte hearing may take place 
at the time of the default, or on any future day in court, as the 
court may direct. The more usual course, when the libel is 
taken pro confesso, is to refer the matter to a Commissioner, to 
hear the parties and make report thereon to the court.(a) 

The following is the form of the order: 

“The process in this cause being returned personally served, 
the defendant is duly called, and does not appear; and on mo- 
tion of Proctor for the libellant, the said de- 
fendant is pronounced to be in contumacy and default, and the 
libel is adjudged to be taken, pro confesso, against him, and it 
is referred to a Commissioner, to ascertain 
the amount due to the libellant, and to report the same to the 
Court, with all convenient speed.” 


(a) Ad. Role, 29. Collection Act of 1799, $29. Conk. Treat. 2d edit. 362. 
Ad. Rale, 4. Betts’ Prac. 35. 
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$450. Afier a decree of contumacy and default, the defen- 
dant, at any time before the final hearing and decree, may ap- 
ply to the court to set aside the default, and allow him to come in, 
appear, and answer the libel, and the court may, in its discretion, 
permit him to do so, and may impose such terms as to costs as 
may be just, even to the payment of all the costs of the suit, up 
to the time of the application. ‘The phraseology of the Admiralty 
rule of the Supreme Court has been said to require the payment 
of the whole costs, as a condition of relief, but so strict and hard 
a construction, in a court so liberal and equitable as the Admi- 
malty, would not be adopted, unless a three-fold necessity should 
require it, and no violence is done to the language by giving 
the phrase, “the court may, in its discretion,” its proper appli- 
cation to all that follows it, in the rule. Such applications to 
the favor or discretion of the court, must be founded on affida- 
vit or other evidence of the grounds of the application(a) 


$451. In the same manner, in the discretion of the court, on 
motion of the defendant, and on payment of such costs, and 
complying with such orders and terms in the premises, as the 
court may direct, a final decree in contumacy and default may 
be rescinded, and the party allowed to appear, and a re-hearing 
granted at any time within ten days after the decree has been 
entered.(b) 


Draw the affidavit of the facts—serve copy on the proctor 
of the opposite party, with such notice of making the ap- 
plication as is required by the rules of the court. 


§ 452. If the suit be in rem, on motion of the libellant’s proc- 
tor, proclamation is made by the crier for all persons having 
anything to say why the property should not be condemned and 
sold to answer the prayer of the libellant, to come forward and 
make their allegations in that behalf. If no one appears, on like 


(a) Ad. Rule 29. 
(b) Ad. Role 40, 2 W. Reb. 21. Conk, Treat, 2d edit, 394, 
32 
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motion, the defaults of all persons are entered, a decree of con- 
demaation and sale is made, on a brief statement by the proctor, 
of the cause of action, and the suit proceeds ex parte to a final 
hearing and decree, then, or ata future day, or the court may 
refer the matter to a Commissioner to ascertain the amount 
and report it to the Court.(a) 


The following is the order: 


“The Marshal having returned that he has duly attached 
the brig Sea-Bird, her tackle, apparel, and furniture, and given 
due notice to all persons claiming the same, that this court will, 
on this day, proceed to the trial and condemnation thereof, 
should no claim be interposed for the same, on motion of 

Proctor of the libellant, proclamation is 
made for all persons having anything to say why the same 
shoul of be condemned and sold, to answer rayer of the 
libellant,and no person appearing, on like It is ordered, 
that the defaults of all persons be entered, and that the said 
brig, her tackle, &c., be condemned and sold to answer the 
prayer of the libellant, and that a venditioni erponas issue ac- 
cordingly ; and, on like motion, it is further ordered, that it be 
referred to a Commissioner, to ascertain the 
amount due to the libellant, and to report the same to the 
court with all convenient speed,” 


§ 453. It is not usual for the cuurt to refer to a Commissioner 
matters of tort or uncertain damages, or mere questions of law, 
where the judgment and discretion of the court itself would be 
better informed by the actual hearing of the controversy, but 
there is no legal objection to making a reference in such cases, 
and it is sometimes done. 

Commissioners, in matters referred to them, have all the usual 
powers of Masters in Chancery, in cases of reference, and may 


administer oaths, and examine parties and witnesses in proper 
cases.(b) 


{a) Betts’ Prac. 36. Ad. Rule, 44. 
(b) Betts’ Prac. 37. Ad. Rale 44. 
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The Acts of Congress having provided for the appointment 
of commissioners to perform various semi-judicial duties, it is 
usual to make the references to them, as persons experienced in 
such matters, but there is no legal objection to referring a mat- 
ler to one or more commissioners chosen by the parties, or ap- 
pointed by the court, for the particular case alone.(a) 


$ 454. In cases of seizure, when no one appears, the decree of 
condemnation is absolute—the only question being whether 
the property be forfeited or not. In such cases, it is usual for 
the District Attorney, on his motion for condemnation, to state 
briefly the substance of the libel and the cause of forfeiture. 


$ 455. On the return day of the process or at any other time, 
when by the course and order of the court, it is the duty of the 
libellant to take any step in the cause, and he neglects to do so, 
the defendant appearing, the court may, on his motion, order the 
libellant to be called ; and if he do not appear, may, on like mo- 
tion, decree him to be in default and contumacy, and pronounce 
the suit to be deserted, and the same may be dismissed with costs, 
The Admiralty Rulesof theSupreme Court do not as incaseof the 
default of the defendant, say any thing of the power of the court 
to set aside the default. There cannot be any question, how- 
ever, of the power of the court, on application in proper time, 
to set aside any default for not complying with the rules or 
orders of the court. "There might be doubts of the power to set 
aside a regular final decree on the merits, although taken by 
default, and hence the propriety of the twenty-ninth and fortieth 
tules.(b) 

The following is the form of the order : 


« The libellant having failed to appear in this cause, and pro- 
secute his suit according to the course and order of the court, 
on motion of Proctor for the defendant, this 


(e) Ad. Rule 44. 
(8) Ad. Rale 39. Ante, § 450, 451. 
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suit is pronounced to be deserted, and the libel is dismi 
‘with costs.” 


$ 456. If the libellant appear on the return of the pro 
and move the usual proclamation, the defendant must { 
appear, put in his answer to the libel, if in personam, and 
claim and answer, if in rem, or on motion obtain from the ¢ 
such further time as may be necessary. 

In suits in personam, the defendant is often arrested bi 
short period before the return of the process, and it is, almou 
course, therefore, to allow him time to procure a copy of 
libel, examine his defence and prepare his answer. In cas 
real defence, the court gives ample time, and the Practic 
Admiralty is such, that proctors are rarely found to oppose 
granting of all necessary indulgence. 

It is not usual in the Southern District of New York foi 
proctor to give any written notice of his appearance. In 
presence of the court, the defendant’s proctor states viva - 
that he appears for the defendant, and files his answer or 
for time to do so. The more orderly practice, however, w 
be, to require the proctor for the defendant to furnish to 
clerk to be filed, a written notice that he appears for 
defendants, one or more of them—that the files and mit 
of the court may always show who is the responsible r 
sentative of the defendant. A general rule of the Sup 
Court prescribing such notice is desirable.(a) 

The following is the form of the notice : 


DISTRICT COURT—IN ADMIRALTY. 
Wiciiam Pratt, 


vs. 
Jonn Jones, and others. 


Sir,—You will please to enter my appearance as Procto 
the defendants (or claimants) in this cause. 
June 2d, 1849. 


A. B., Proet 
To J. W. M., Esq., Clerk. 


(a) Ad. Rute 99. 
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$ 457. In cases in rem, the process must usually be served 
fourteen days before the return day, and in many cases more, 
and there is not, so often, a necessity for further time to answer. 
If, however, there be any such necessity, the time is extended 
by the court, and it is usual, in such cases, to connect with the 
order allowing further time for appearance, an order that the 
defendant be in contumacy and default, unless his answer 
be put in within such further time. Further time to answer 
the libel is practically an extension of the return day of the pro- 
cess; and on the further day, the defendant may take any 
course which he might have done, on the actual return day of 
the process, had he been then ready. 


Make out and serve, on the Clerk and the libellant’s Proc- 
tor, a notice of appearance, and make out your claim, 
answer or exception—have it properly verified, and file tt 
with the proper stipulation, on or before the return of the 
process, or, at that time, attend Court and move for fur- 
ther time. 


§ 458. It is a general rule that appearance waives any objec- 
tion, so far as respects the mere formality of the previous pro- 
ceedings. But this only refers to the more full and deliberate 
intervening which is affected only by signing the necessary 
stipulations and putting in the necessary answer. If, therefore, 
there be any question of formality to be brought before the 
court, it should be done before perfecting the appearance. By 
the ancient practice, proctors were required to exhibit a proxy 
or instrument of appointment by the clients, but this strictness 
is now entirely obsolete. By the modern practice, for a period 
of at least 200 years past, proxies have been dispensed with, 
and a proctor is at liberty to commence or defend a suit on his 
own responsibility, without the production of any proxy. He 
is bound, however, to produce his parties before the court, when 
called on to do so; and he is expected to be duly authorized to 
appear by the party for whom he intervenes. The court hasa 
‘Fight to call upon the proctor at any period of the cause, to 
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state not generally, but specifically by name, the whole of the 
parties for whom he is authorized to appear.(a) 


§ 459. Garnishee—The garnishee, or party holding the 
property attached, being served with the citation or monition, 
must appear in person, or by proctor, on the return day of the 
monition, and answer in writing, on oath, as to the property, 
goods, chattels, credits, and effects, of the defendant in his 
hands, and to such interrogatories touching the same, as may 
be propounded by the libellant. These interrogatories may be 
annexed to the libel, or put in separately, after the garnishee has 
appeared, and the answer must be filed in the cause. 

If the party refuse or neglect to answer, the court may award 
compulsory process against him in personam. 

If he admit any debts, credits, or effects, the same must be 
held in his hands, liable to answer the exigencies of the suit; 
and he will be held personally responsible for the demand of 
the libellant as decreed by the court, to the extent of what he 
has in his hands. 

[f the garnishee deny having debts, credits, or effects, in his 
hands, the libellant may reply to his answer, and the question 
will be tried by the court like any other issue.(d) 

If the property of a third person be attached, he may inter- 
vene by claim for the protection of his property. 


§ 460. In the original suit, when the defendant has not been 
served personally, but his property or credits have been attached 
to compel an appearance, on the return of the warrant, the de- 
fendant is called in the same manner as if he had been sued 
personally, and not appearing, he is pronounced in contumacy 
and default, and the matter of the libel taken pro confesso 
against him, and the amount ascertained, and the decree per- 
fected, in the same manner as in other cases. And execution 
may issue against his person and property generally, and, espe- 


(s) 1 Hag. Ecc. R.185. 2 Dod. 369. Clorke Praxis, 13, 15. 1 W. Rob 337, 
340. 2 Notes of Cases, 216. 4C. Rob. 290, Betts’ Prac. 36, 47. 

(6) Ad. Rule, 37. Vide Precedents in the Appendix. Hall Ad. 70 te 78. Ante, 
§ 425 to 423. 
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cially, against his property, credits, and effects, in the hands of 
the garnishee, and if the gamishee refuse to deliver or apply 
the same to the execution, then against the person and property 
of the garnishee, to the amount of the execution, or of the pro- 
perty, credits, and effects, in his hands.(a) 

No person is allowed to intervene in a suit or proceeding in 
rem, unless he give a stipulation, with sureties, to abide by the 
final decree rendered in the cause, and to pay all such costs, ex- 
penses, and damages as shal] be awarded by the court, upon the 
final decree, whether it is rendered in the original or appellate 
court. In practice it is usual to defer putting in the stipulation 
till the time of filing the claim, answer, or allegation, but in 
strictness, no party is allowed to make delay or expense to the 
libellant till he shall have given the necessary security. The 
appearance of the party is not perfected—he is not considered 
fully in court, till he has put in his claim or answer and stipu- 
lations.(5) 


(s) Hall Ad. 70 to 77. Ante, § 426. Vide Precedents in the Appendix. 
(b) Ad. Role 34. Ware, 296. Betts’ Prac. 42 to 45, 49, 50. Clerke Prax. tit. 
36. Hall Ad. 78. 


CHAPTER XXVI. 


The Pleadings after the Libel. 


$ 461. The pleadings on the part of the defendant are, the 
Claim—the Exception—the Answer. 

Claim.—The claim is confined to proceedings in rem in which 
alone can there be any occasion to make a claim of property. 
It is a statement in proper form of the right of the party making 
it to the property attached by the process of the court. It has 
been before remarked, that all parties having an interest in the 
property attached, in a suit in rem, will be bound by the decree 
and, of course, are entitled to come in and make themselves par- 
ties to the suit, to defend their interest. Persons having liens 
upon the property thus intervene, a maritime lien being a sort 
of proprietary interest. All parties who thus intervene are 
bound, in the first place, to make their claim to the property—in 
other words, to state their interest in it, that the court and the 
libellant may know whether, and to what extent, they have a 
right to defend the suit; for it is quite as important to the cause 
of justice, that the libellant’s rights should not be impaired by 
the unauthorized meddling of those who have no interest, as 
that the defendant’s rights should not be impaired by his not 
being allowed to defend it in hisown name. The claim is no- 
thing but the statement of the party’s right in the property, and 
its sole purpose is to show his right to appear and defend the 
suit and represent the property.(a) 

No set form of words is necessary to form a claim. In this, 
as in other pleading, the court looks to the substance, rather 
than the form. It must state that the party is the true and 
bona fide owner of the interest which he represents, and that no 
other person is the owner thereof. It must be verified by the 


(a) Admir. Rule 26. Ware, 104, 107. Retts’ Prac.56,57. Clerke Prax. tit 3. 
Hall Ad. 76. 2 Mas. 409. 
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oath of the party or his agent or consignee. When it is verified 
by the oath of an agent or consignee, he must also swear that 
he is authorized to do so by the owner, or if the property be at 
the time of arrest in the possession of the master of a ship, that 
he is the lawful bailee thereof for the owner. As the putting in 
s claim and defending a suit may put the libellant to great ex- 
pense—unnecessary and unjust if the claimant have no right— 
he must file a stipulation, at the time of putting in his claim 
with sureties, in such sum as the court shall direct, for the pay- 
ment of all costs and expenses which shall be awarded against 
him by the final decree of the court, or upon appeal by the ap- 
pellate court, In the Southern District of New York the stipu- 
ulation for costs is in $250, It may be increased by the court, 
if necessary, on motion.(a) 


$ 462. The following is the form of a claim: 


“To the Honorable Samuel R. Betts, Judge of the District Court 
of the United States for the Southern District of New York : 
“David Rome and William B. King, of Eastport, in the 

County of Washington, State of Maine, owners of the Schooner 
Hornet, her tackle, apparel, and furniture, intervening for their 
interest in the said Schooner Hornet, her tackle, apparel, and 
furniture, appear before this Honorable Court, and claim the 
said schooner, her tackle, apparel, and furniture, and state that 
they are the true and bona fide owners thereof, and that no 
other person is the owner thereof, 

* And thereupon, the said claimants pray, that this Honorable 
Court will be pleased to decree a restitution of the same to 
them, and otherwise right and justice to administer in the 
premises. “Davyip Rome, 

*Wittiam B. Kine. 

*Sworn, July 10, 1847, before me, 

“George W. Morton, U. 8, Commissioner. 

1¥. RR. Beebe, Proctor. 


This claim may be put in immediately, without waiting for 
the return of the process.(b) 


(#) Ad, Rule 26. Ware, 52, Betts’ Prac. 56, 57. 
(6) Ad. Rule, 26, 
23 
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$ 463. Claimants of separate interests may appear separately 
and put in separate claims. The owners of the respective shares 
of the ship—the owners of the respective portions of the cargo— 
the government for its duties, or for a forfeiture—the underwri 
ters when they have reason to believe that the property has 
been or may be abandoned to them—the consul of a foreign 
nation, if he have reason to believe that the citizens or subjects 
of his nation are interested—in short, any person or officer will 
he allowed to appear and make his claim, (first giving security foi 
costs) whenever, in the opinion of the court, excluding him may 
lead to a failure of justice. Persons or officers, however, who ap 
pear by virtue of some general right, will not be allowed to receive 
the property or money awarded by the decree, unless the right 
of the principal party to receive it, and their right of the agent te 
represent him, be proved to the court.(a) 


§ 464. If there be several libels against the same vessel or 
property, the claimant must put in his claim in each suit, and 
the libellants in each suit should also put in their claim in all 
the other suits, lest a decree of condemnation and sale by default, 
in one suit, should dispose of the property, without the power ol 
redress. 


§ 465. The merely putting in a claim, is not a defence to the 
libellant’s claim. ‘The property may belong to the claimant, 
and still the libellant have full title to the relief sought—indeed, 
his right to that relief often depends upon the claimant’s being 
the owner of the property. After the claim is in, and the claim- 
ant is thus entitled to be heard for his interest, he must put 
before the court the grounds of his defence, in suitable allega- 
tions, that the court, as well as the opposite party, may be in- 
formed of the grounds of defence. These may be put forward 
in a separate defensive allegation, or they may be united with 
the answer, if one be required. If the libel does not pray for 
an answer, the defendant need not put in an answer, properly 


(4) Dunlap, 88. 6 Wheat. 152. 10 Id. 66. I Mason, 14. Ante, $325. Ware 104 
Hinchliffe's Prac. 10. 1 Reb. 129-327. 2 id. &6, 92, 104. For precedents in the 
appendix, vid. Index. 
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so called ; that is to say, he is not compelled to answer the 
facts set forth in the libel; but whatever may be the prayer of 
the libel, any party defending the suit, must spread before the 
court the grounds of his defence, or he wil! be debarred from 
making his defence—it being a primary rule in Admiralty, that 
the cause must be heard and decided according to the allega- 
tions, as well as the proofs in the cause.(a) 


§ 466. Evxceptions.—If any pleading or proceeding be ir- 
regular, insufficient, or objectionable, the proper mode of bring- 
ing before the court the objection, is by exceptions or exceptive 
allegations—which in their purpose and effect correspond with 
special demurrers and pleas in bar at common law, and they 
are properly classed with pleadings. Thus, if the libel—the 
answer-—the replication—the interrogatories, or the answers to 
them—the report of the clerk, or commissioner, auditor, or 
assessor, to whom any matter is referred—be liable to just 
objection, it may be excepted to—and if not exerpted to, the 
court will be slow to listen to any objections to its form or 
substance.(h) 

In mere matters of form, exceptions should be made before 
answering in chief, or at the same time, or they will be con- 
sidered as waived, 

The following is the form of an exception : 


$ 467. “To the Honorable, &c. 

“The Exceptions of David Jones, defendant, to the libel of 
James Jackson, libellant, allege that the said libel is informal 
and insufficient, as follows :— 

“ First Exception—That the same is not signed by the 
libellant, nor by any proctor of this court. 

“Second Exceplion.—That the same does not allege that 
the libellant has sustained any damages in the matter of the 
libel ; nor that the defendant is indebted to the libellant in any 
sum. 


(e) Ad. Role, 34 2 W. Rod. 204. Phid. 227. 7 Jor. 1117. 3 Hag. Ecc. 97. 
Ware, 439. 

(6) 2 Brow, Civ. and Ad. 361, Doolap, 192, 193. Betis’ Prac. 3%, 57 to 59. 
See the precedents referred to ia the Ladex. 
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“Third Exception.—That the third article thereof, is scan- 
dalous and impertinent. 
“KE, F., Proctor for Defendant.” 


$ 468. If on the libel itself, it appears that the libellant ought 
not to have the relief for which he prays, or that the court have 
not jurisdiction, instead of answering the facts alleged in the 
libel, he may except to the libel, stating in an exception the 
point in which he considers the libellant’s case defective—or if 
there be any single fact on which the defendant chooses to rely 
as a bar to the libellant’s demand—as a prior judgment or 
decree, or release—an accord and satisfaction—a forfeiture, or 
the like—he may sct it up alone, and put his case upon that 
issue. It is not usual to adopt this course, because he may set 
up the subject matter of the plea in his answer, and have the 
same benefit of it, without losing his defence on the general 
merits, if he fail in the matter of the plea, The practice, 
therefore, prevails of uniting the matter of the plea and the 
answer in the same pleading. Pleas of this sort are called 
exceptions. If they set up matter in abatement merely, they 
are called dilatory exceptions,—if matter in bar, they are 
called peremptory exceptions.(a) 

The following is the form of such plea or exception : 


§ 469. “To the Honorable Samuel R. Betts, Judge of the 
District Court of the Lnited States for the Southern 
District of New York : 

“The Exception of David Jones, defendant, to the libel of 
James Jackson, libellant, alleges that, on the tenth day of June 
last, the said libellant, in consideration of one dollar to him 
paid, released the said defendant from the cause of action set 
forth in the said libel ; and, therefore, the said defendant is not 
bound further to answer the same; and he prays that the said 
libel may be dismissed with costs.” 

*Davip Jones.” 

«Sworn, &c., 

“EE. F. Proctor for Def’t.” 


(a+ Betts’ Prac. 43. 
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$ 470. The libellant may, in like manner, except to the 
sufficiency, or fullness, or distinctness, or relevancy, of the 
answer to the articles and interrogatories in the libel. 

Exceptions must be carefully prepared, specifying in the 
simplest and clearest manner, in separate exceptions, the 
matter excepted to, each exception being numbered; and the 
exceptions must be put in without unnecessary delay—the time 
is usually fixed by the rules of the court. They must be filed 
with the clerk, and notice thereof given to the opposite party. 
He may then, at any time before the matter of the exceptions 
has been decided by the court, give notice that he submits to 
any or all of the exceptions, in which case, on filing such notice, 
the clerk will enter, of course, the proper order as to such ex- 
ceptions—that the defendant answer further, or more fully, or 
more distinctly, or that the irrelevant matter be stricken out.(a) 


§ 471. If there be any exceptions not submitted to, they are 
noticed for hearing before the court by either party, and each 
exception is overruled, or adjudged good and valid, by the court 
—and as to such as are adjudged good and valid, the court 
must order the defendant to answer the same within such time 
as the court shall in the order direct; and may also impose 
such costs on the defendant as may be reasonable. And the 
court may also, as a further sanction to its order, compel the 
defendant to make further answer, or it may direct the matter 
of the exception to be taken pro confesso, against the defendant 
to the full purport and effect of the article of the libel, to which 
it purports to answer, as if no answer had been put in thereto.(b) 


§ 472. Answer,—If the libel, whether it be ix rem or in per- 
sonam, prays for an answer, then all parties intervening as defen- 
dants, must put in an answer to the allegations of the libel. This 
answer must be on oath, or solemn affirmation, and must be full, 
explicit, and distinct, to each separate article of the libel, and 
each separate allegation in the libel, in the same order as num- 


(a) Ad. Rule, 29. Betts’ Prac. 68, 59. 
(6) Ad. Rule, 39. 
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bered in the libel—and must, in like manner, answer each ir 
terrogatory propounded at the close of the libel.(a) 


§ 473. The following is the form of an answer: 


*'To the Honorable Samuel R. Betts, Judge of the District Cour 
of the United States, for the Southern District of New York. 


“The answer of ’ohn Richards, of Portland, in the State o 
Maine, intervening for his interest in the brig Spartan, to the li 
bel of Edmund Kimball, junior, and George R. Sheldon, of the 
city of New York, merchants copartners, doing business unde 
the name of Kimball and Sheldon, answers and alleges as fol: 
lows: 


“ First. That this respondent is ignorant of the matter con- 
tained in the first, fourth, and fifth articles of the said libel, anc 
as to the matters contained in the second and third articles o 
the said libel, he has no personal knowledge, but has under 
stood and believes that the same are, in a great part, falsely al 
leged, and that the truth is as is hereafter alleged. 


$ 474. “ Second. That the said brig Spartan being in goo< 
order, and well and sufficiently equipped and manned, arrivec 
in the bay of New York early in the evening of the 28th day 
of November, it being moonlight, and the wind and tide being 
favorable, but the wind being light, the vessel did not enter th 
East River before the moon had set, and it had become overcas: 
and dark, so that it was difficult to see a vessel without a light 
even at a short distance. That when about to anchor, the 
master and crew of the said brig Spartan, discovered a vesse 
which proved to be said brig Buenos Ayres, lying in the strean 
at single anchor, directly ahead of them, and uta short dis 
tance off, and by the force of the tide and wind, without any 
neglect, carelessness, or default of the master and crew of the 
Spartan, and notwithstanding every possible precaution, she 
was driven towards, and in contact with, the said brig Bueno: 


(e) Ad. Raie, 37. Ware, 385, 439. 1 Sum. 328. Ib. p®4. 4 Mass 511. Betts 
Prac. 51. Duulep's Prac. 197 to 210. 
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Ayres, and sustained damage to a large amount, to wit, to the 
amount of two hundred and fifty dollars and upwards. 


$475. “ Third. That at the time above mentioned, the brig 
Buenos Ayres was lying at anchor in the harbor of New York, 
in the channel of the East River, between the Fulton Ferry 
and the South Ferry, and had not a light set in her rigging, on 
deck, ‘or elsewhere visible to those on board of the brig Spartan, 
and the said accident was occasioned by negligence and want 
of care in the master, officers and crew of the said brig Buenos 
Ayres, in anchoring the said brig without proper light in the 
channel of the East River, where inward bound vessels must 

Ss. 

“ Fourth. That all and singular the premises are true. 

“Wherefore the respondent prays that this honorable court 
would be pleased to pronounce against the libel aforesaid, and 
to condemn the libellant in costs, and otherwise law and justice 
to administer in the premises. 

* Burr & Benepict, 
“Swom, &c. Proctors for Respondent. 
«“E. Burr, Advocate.” 


§ 476. The defendant is not, however, bound to answer any 
allegation or interrogatory contained in the libel, which will 
expcse him to any prosecution or punishment for a crime, or 
any penalty, or any forfeiture of his property for any penal 
offence. He cannot pass by in silence such allegations or 
interrogatories, but must object to answer them on such grounds. 
If his objection covers the whole matter of the libel, he may 
set up his exemption in a single exception to the proceeding. 
In other cases, he may unite his exception with his answer.(a) 


$477. Interrogatories.—As the libellant has the right to pro- 
pose interrogatories to the defendant, so the defendant has the 
right to resort to the oath of the libellant, and may, at the close 
of his answer, propose to the libellant any interrogatories touch- 


(a) Ad. Rule, 32. 
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ing any matters charged in the libel, or touching any matter of 
defence set up in the answer. These interrogatories should 
be numbered, and the libellant must answer in writing in de- 
tail, under oath or solemn affirmation, each interrogatory in the 
order of their numbers. Like the defendant, the libellant is 
not bound to answer any interrogatory which will expose him 
to any prosecution or punishment for a crime, or any penalty, 
or any forfeiture of his property for any penal offence. 

Hither party may, at any time, before hearing propose inter- 
rogatories to the other, and he is not compelled to annex them 
to his pleading, or to put them in at the same time that he files 
his pleading, although that is the usual course.(a) 


The following is the form of interrogatories : 


§ 478. “Interrogatories propounded to James B. Tucker, li- 
bellant, by Abraham Farmer and Timothy Ste- 
vens, respondents, in a cause Civil and Maritime, 
for wages, in the District Court of the United 
States for the Southern District of New York. 


“ First Interrogatory. Did not Timothy Stevens above 
named, sometime in the month of June last past, or at some 
other time, and when in particular tender to you, or offer to 
pay to you some, and how much money, which he admitted to 
be due to you, for wages for services on board the ship Orbit? 


“ Second Interrogatory. Did not said Stevens so tender or of- 
fer to pay to you the sum of twelve dollars and fifty cents ? 


“ Third Interrogatory. Did you not decline receiving the said 
sum or some sum of money, tendered or offered to you by said 
Stevens ? 


“UH. Proctor.” 


$479. In default of due answer, by the libellant, to any in- 
terrogatories, the defendant may except to his answer, in the 


ee  eeeeeSSSSSSFSSSSSSSSSSSSFSFSSSSeF 


(a) Ad. Rule 32. Conk. Treat. 2d edit. 356. Dunlap's Prac. 125. Ante, § 476. 
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same manner, as the libellant may except to the answers of the 
defendant ; and on the hearing of the exceptions, te court may 
adjudge the libellant in default and dismiss the libel, or may 
by attachment compel a further answer within a time to be 
fixed by the court ; or may take the subject matter. of any interro- 
gatory which is insufficiently answered pro confesso, in favor 
of the defendant, as the court, in its discretion, shall deem most 
fit to promote justice.(a) 


§ 480. If the libellant or the defendant is out of the country, 
or unable from sickness or other casualty, to make an answer 
to any interrogatory on oath or solemn affirmation, at the proper 
time, the court may, in its discretion, in furtherance of the due 
administration of justice extend the time, award a commission 
to take the answer of the party when and as soon as it may be 
practicable, or may dispense with it altogether.(b) 


§ 481. To the answer of the defendant, if the libellant does 
not admit its statements, he replies by a replication, which is 
usually in a general form, simply taking issue upon the answer. 
A general replication is put in without oath, and may be in this 
form : 


“To the Honorable Samuel R. Betts, Judge of the District 
Court of the United States for the Southern District of New 
York : 

«The Replication of Thomas G. Smith, libellant, to the an- 
swer of John P. Goodmanson, defendant, alleges, that he, the 
said libellant, will aver, maintain and prove his libel to be true, 
certain, and sufficient; and that the said answer of the said 
defendant is uncertain, untrue, and insufficient; and he humbly 
prays, as in and by his said libel he has already prayed. 

“Bure & Benenict, Proctors for Libellant.” 


§ 482. It is sometimes desirable to reply to an answer, setting 


a 


(a) Betts’ Prac.858. 859. Ad. Rule, 32. 


(6) Ad. Rule, 38. 
94 
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up new matter. In that case, a special replication may be put 
in, replying‘y{ such new matter. A special replication should 
be sworn to like an answer. 

The pleadings may thus go on, by turns, so long as the mode 
of pleading may require it. They are called Replications, Du- 
plications, Triplications, Quadruplications, and so on ; but they 
are very rarely resorted to, and may be considered as obsolete. 

As the libel may set forth many causes of action, so any of 
the pleadings may set up as many distinct matters of defence, 
avoidance, or reply, as the case may supply.(a) 


(a) Betts’ Prac. 48, 


CHAPTER XXVIII. 
Amendments and Supplemental Pleadings. 


§ 483. As has been before remarked, causes in Admiralty 
must be heard and decided according to the allegations of the 
parties, and the proofs under them ; and it has always been the 
practice of the American Admiralty Courts, to allow every 
facility to the parties to place fully before the court their whole 
tase, and to enable the court to administer substantial justice 
between the parties, without circuity of action, or turning round in 
court, and never to allow a party to overcome his adversary by 
the man-traps and spring-guns of covert chicanery, or by the 
turprises and technicalities of mere pleading or practice. 
Therefore, on proper cause shown, omissions and deficiencies in 
pleadings may be supplied, and errors and mistakes in practice, 
in matters of substance, as well as of form, may be cor- 
rected, at any stage of the proceedings, for the furtherance of 
justice. The whole subject rests entirely in the discretion of 
the court, as well as in relation to the relief to be granted as to 
the terms on which it shall be granted. Amendments may be 
made, on application to the court at any time, as well after as 
before decree—and at any time, before the final decree, new 
counts or articles may be added, and new and supplemental 
allegations may be filed; and this may be done after the cause 
is in the Appellate Court, if the new allegations be confined 
to the original subject of controversy. A new subject of con- 
troversy cannot thus be inserted in the Appellate Court.(a) 


§ 481. Before any pleading is answered or the opposite party 
has taken any subsequent step in the cause, amendments may 
be made, of course, without previous notice to the opposite 


(«) Ad. Role 24. Ware. 52. 1 Wheat.261. 12 Wheat. 1. Paine, 435. Betts 
Prac. 57. Jud. Act. §32. Conk. Treat. 2d edit. 357, 360. Ware. 53, 437. 9 
Cranch, 243. 3 Wash. 431. 11 Wheat. 1. Conk. Ad. 606, 
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party, or application to the court. In such cases, the amend- 
ment must be filed with the clerk, and if it be after the appear- 
ance of the opposite party, a copy of it should be served on 
him. 

In case one of several plaintiffs or defendants die before final 
judgment, if the cause of action survive to or against his co- 
partners, the suit does not abate by such death, but a sugges- 
tion of the death is made on the record, and the suit proceeds 
in the name of tho survivors. 

In case a sole plaintiff or defendant die before final judgment, 
in case the cause of action, by law, survive, the executor or 
administrator of the deceased party has full power to prosecute 
or defend the suit to final judgment; and the court and the 
opposite party is bound to consider the executor or administrator 
as the real party. The executor, however, is always entitled 
to a continuance of the cause, on motion till the next term, but 
the other party has not such right.(a) 


§ 485. TheSupreme Court haveconstrued this section, in a com- 
mon law case, holding, that after the order admitting the executor 
to appear, it is too late to contest the fact of his being an executor. 
It is apparent, therefore, that the motion to be so admitted, should 
be made on notice to the other party to enable him to contest 
that fact. 

If the executor or administrator neglect or refuse to appear 
and make himself a party, the court may issue a process requir- 
ing him to show cause why the action should not proceed ; and 
if he fail to appear within twenty days after service of such 
process, then the court may proceed and render judgment 
against the deceased party, in the same manner, as if the exe- 
cutor or administrator had voluntarily made himself a party to 
the suit.(b) 


(6) Betta’ Prac. 58,59,110. 9 Cranch, 244. 1 Wheat. 261. 11 Wheat. l. 7 
Cranch, 496. 1 Gal. 123. Ware. 51. 15 Pet. 40. 1 Sum. 32d. Jud. Act, $ 
31. Dunlap, &7. 3 Cranch. 193. 1 Paine, 482. 

(8) 3 Cranch. 193. 1 Paine, 423. 3 Cranch, 193. 
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$486. Answers as well as libels, and indeed ail pleadings 
should state the matter with all due certainty and precision, 
In case of misconduct set up, there must be special allegation 
of the facts, with due certainty of time, place, and circum- 
stances. Any respousive pleading should reply to each article, 
by a clear and exact admission or denial, or defence to the mat- 
ter of it. Proper certainty and precision are of the greatest im- 
portance ; for as the party cannot regularly prove that which is 
not properly alleged, so it is not sufficient that there are facts 
proved, which might have a material bearing, unless there are 
allegations suited to bring them before the court, as matters of 
plea and controversy.(a) 


3 487. The general rule is, that the whole substantive case 
of a party should be at once brought before the court, but sup- 
plemental pleadings (libel, answer, interrogatories or excep- 
tions,) may be filed whenever new parties, new allegations, or 
a more full, definite, or accurate statement of the subject matter 
of the controversy may be necessary, and supplemental plead- 
ings, and not affidavits, are the proper mode of bringing before 
the court such new matter.(b) 


$488. When any pleading or paper is defective in form or 
substance, it may be amended, and any party may, at any time, 
thus correct his papers by further, or more full and regular, sup- 
plemental, amendatory, exceptive, or responsive allegations to be 
filed in the cause. 

Parties are not required to furnish copies of original pleadings 
to the adverse party, but each party is required to take out copies 
from the clerk’s office; in the case, however, of new, further, 
amendatory, or supplemental papers, they must be furnished to 
the opposite party. 

When such further papers are put in, if they affect the pro- 
ceedings in any material point, the opposite party will be en- 
titled to the indulgence of the court in a continuance of the 
cause. 


(a) 1 Sumn. 328, 384. 


(6) 7 Jor. 1317. Betts’ Prac. 21. 5 Howard's Rep. 441. 7 Ibid. 729. 3 Hag. 
Ec. 97. 2 W. Rob. 204. Ibid. 227. 


CHAPTER XXVIII. 


Stipulation and Bail. 


} 489. It has been before stated that the proper mode of giving 
security or bail in Admiralty is by stipulation, instead of the 
common law mode of bond or recognizance. No particular form 
of words is necessary to constitute a stipulation. It is sufficient 
if it appear that the party stipulating undertakes to respond, ac- 
cording the legal requisition ; and a bond or recognizance would 
be held good in the American Admiralty courts. There have 
been doubts raised on the subject, but they have been based on 
some hypercritical application of English rules of jurisdiction, 
which have held that the Admiralty could not have jurisdiction 
of an action on an instrument under seal. ‘The usual form of 
the Admiralty stipulation briefly recites the pendency of the suit, 
and closes by distinctly assuming the required obligation. It iss 
executed without seal, and should be acknowledged by the 
party before the court, the clerk, or a commissioner.(a) 


} 490. Stipulations differ from other contracts in an important 
particular. In contracts between parties, it is the intention of 
the party, expressed in an instrument, which is to govern the 
construction, but the security which is taken in the progress of 
a suit in a court of Admiralty, for the purpose of sustaining and 
enforcing its jurisdiction and authority, is taken under the order 
of the court or of the law. Its terms are directed by the law or 
the court, and as the will of the party is not consulted as to the 
tenor of the obligation, so his will or intention is not regarded in 
its interpretation. If, therefore, there be an ambiguity in the 
terms of the stipulation, or if the construction of them be doubt- 
ful, it is not the intention of the party for which we are to in- 


(«) Dunlap's Prac. 133 Ware, 226. Ency. de Jurisp. art. Stipulation. Dig. 
ib. 45. Conk, 427 
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quire, for the will of the party had nothing to do in determining 
its conditions—the doubt must be removed by consulting the 
intention of the court or the law which required the stipulation, 
and dictated its terms.(a) 


§ 491. Instead of a stipulation with personal surety, the court 
will usually allow a deposit of money in the registry of the 
court, as security. 

When persona! sureties are given, they are required to swear 
to their responsibility to twice the amount of the sum for which 
they undertake, over and above all debts, 

If any party in interest desire a more strict inquiry into the 
responsibility of the sureties, he may, by an exception and no- 
tice thereof to the opposite party, require that the sureties appear 
personally before the court or a commissioner, and submit to a 
strict examination as to their property and responsibility.(b) 


$ 492, If either party put in insufficient sureties, or the sure- 
ties become irresponsible or insufficient, or remove out of the 
district, on proper application, the court will compel further se- 
curity, under the penalty of a stay of the proceedings, in case of 
a libellant, or in case of defendants, by denying the right to the 
party further to appear and contest the suit.(b) 


$493. The stipulations taken in the course of an Admiralty 
cause are of several kinds. Under the Roman practice they 
were classified in various divisions and subdivisions—according 
to their nature—according to the occasion calling for them, and 
according to their form; but this classification is obsolete—and 
the learning connected with it is of little practical utility.(c) 

In the case of Lane v. Townsend, (Ware, 286, 304,) Judge 
Ware, with his characteristic learning and acuteness, has pre- 
sented the subject very clearly and correctly, as the matter stood 
before the promulgation of the Admiralty Rules of the Supreme 
Court. 


(a) Dig. 45, 1,52 Ware, 292, 7 N. ¥. Leg. Ob. 345 
(6) Ad. Rule, 6, 10,11. Botts’ Prac, dl. 
(c) Ware, 283, Dunlap, 153, 
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In the American Admiralty now, the stipulations —for costs— 
for costs and damages—for value—to appear and abide the de- 
cree of the court, and pay the amount recovered,—are the only 
stipulations practically in use. They vary slightly in their 
form, to adapt them to the various purposes to which they are 
applied in the original and appellate courts.(a) 


§ 494. The libellant’s stipulation for costs in personam and 
in rem, is for the payment of all such costs and expenses as 
shall be awarded against him by the final decree of the court, 
or, upon an appeal, of the appellate court.(5) 

In cases of libels in personam, when no bail has been taken, 
and no property has been attached to answer the exigency of 
the suit, the court may, in its discretion, require the defendant 
to give a stipulation with sureties, in such sum as the court may 
direct, to pay all costs and expenses which shall be awarded 
against him in the suit, upon the final adjudication thereof, or 
by any interlocutory order in the progress of the suit{c) It is 
presumed that the court, in such cases, would make the giving 
the stipulation a condition of permitting the defendant to appear 
and contest the suit. 


§ 195. In case of filing a mere claim to the property t rem, 
the claimant must file a stipulation, with sureties, in such sum 
as the court shall direct, for the payment of all costs and ex- 
penses which shall be awarded against hii by the final decree 
of the court, or, upon appeal, by the appellate court.(d) The 
claimant’s property being in custody, he is properly liable only 
for costs. 

In case of intervention by a third person, in a suit or proceed- 
ing in rem, the stipulation is to abide by the final decree, and 
pay all such costs, expenses and damages, as shall be awarded 
by the court upon the final decree, whether it is rendered in the 
original or appellate court.(e) ‘There are obvious reasons why 


(a) Ad. Roles 3, 4, 10, 11, 25,35. (6) Id. 26. (e) Id. 25, 
(d) Id. 26. (e) Id. 34. 
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a third person intervening should be responsible for damages as 
well as costs. 


$ 496. The stipulation of bail to the action in personam, is 
given on the arrest of the party, or on his appearing in discharge 
of his property or credits attached. The stipulation is, that 
he will appear in the suit, and abide by all orders of the court, 
interlocutory or final, in the cause, and pay the money awarded 
by the final decree rendered in the court to which the process 
is returnable, or in any appellate court(a) On this stipulation 
the bail have .wo right to surrender their principal, nor has the 
principal any right to surrender himself in discharge of the bail. 
The stipulation is an absolute undertaking to pay the decree.(5) 


§ 497. The stipulation of bail to the action in a suit in rem, 
is given to procure the discharge of the property proceeded 
against. It has been before remarked, that on such a discharge 
the owner takes the property cum onere, and it remains in his 
hands, subject to all the liens which legally attach to it. It is 
only necessary, therefore, that he give security to pay what the 
libellant may recover, leaving all other persons to assert their 
demands by a new proceeding in rem, after the discharge. The 
owner is therefore required, before taking his property, to give a 
stipulation, with sureties, in such sum as the court shall direct, 
to abide by the decree, and pay the money awarded by the final 
decree rendered by the court, or, in case of appeal, by the ap- 
pellate court.(c) 


$498. The stipulation for value is given in a suit tn rem, 
where the suit is brought, not to enforce a partial lien upon the 
property, but to recover the property, or to sell the property, 
ts in cases of seizure, of licitation, of salvage, of possessory 
wf petitory suits, or suits against recusant owners. In all 
sach cases, where a party is entitled to have the property de- 
livered on bail, he is bound to stipulate, with sureties, to pay the 


(4) Ad. Rules, 3, 4. Vid. precedents in the Appendix. 
(6) Ware, 297. Malynea, 88. 
(e) Ante, § 447. 2 Mason, 57. Ad. Roles, 10, 11. 
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full value of the property. And in any case, a party may hav 
his property delivered to him on his giving the proper atipula 
tion, with sureties, for the full value of the property. Thi 
value may usually be fixed by the consent and agreement a 
parties; if not, then. it is ascertained by an appraisement, b 
sworn appraisers, to be appointed by the court, on motion am 
hearing of the parties. The value being ascertained, the claim 
ant must give a stipulation, with sureties, in that amount, tha 
he will, on the interlocutory or final order or decree of the cour 
or, in case of appeal, of the appellate court, on notice of suel 
order or decree to the proctor for the claimant, Bepay into cou 
the sum ascertained as the value.(a) 


§ 499. The act of March 3, 1847, entitled “‘ An act for the re 
duction of costs and expenses of proceedings in Admiralt 
against ships and vessels,” requires a brief notice, in this con 
nection. The inconsistency, impracticability, and injustice c 
its provisions are such, that it has been productive of nothin; 
but evil, by counteracting the laudable purpose expressed in it 
title. It is unnecessary to speak of the motives or measures 6 
those who imposed upon unsuspecting members of Congres: 
and induced them to hurry through both houses of Congress, i 
the confusion of the last day of the last session of that Congres 
a law so excellent in its apparent purpose, and so lame and impc 
tent in its provisions—further than to say that it was a cove! 
attempt, practically, to deny justice to seamen, notwithstandin 
the favor with which all nations, and especially our own, n 
gard their claims. The balance due toa seaman is usually les 
than $50, and rarely exceeeds $100, and in case of dispute, the 
are the easy victims of oppression if they are without profe: 
sional aid. This act seeks to compel them, even when succes: 
ful, to submit to a decree for their little debt without costs— 
ruinous decree—while it leaves to the merchant, with his large 
demand, the right to a full and just decree for his debt, scith cast. 
The effect of such discrimination is apparent, as soon as it! 
understood. It practically deprives the seaman of his time hor 


(a) Ware, 296. Vid. the formsia the Appendix. 
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ored and sacred lien upon the vessel. It does not reduce the 
costs and expenses. They are untouched in amount. They 
are only thrown upon the innocent instead of the guilty parties. 
The clerk cannot refuse to perform his duties,—ihe marshal 
must assume his great responsibility of custody and care—pay 
for advertising—pay a keeper and other necessary disburse- 
ments, and neither have any fees or reimbursement unless the 
libellant recover and collect a sum so large that fifty per cent of 
it will pay all the fees of the witnesses and commissioner, and 
leave a residue to be divided, pro rata, between those respon- 
sible and necessary and involuntary officers of the govern- 
ment ; and the proctor, who alone can pilot the seaman through 
the cobirts, is absolutely denied all costs, except from the pocket 
of the seamen.(a) 
The act is as follows: 


} 500. “An Act for the Reduction of the Costs and Expenses 
of Proceedings in Admiralty against Ships and Vessels. 

“ Be it enacted by the Senate and House of Representatives of 
he United States of America in Congress assembled, That in 
my case brought in the courts of the United States, exercising 
urisdiction in admiralty, where a warrant of arrest, or other 
wocess in rem, shall be issued, it shal] be the duty of the mar- 
hal to stay the execution of such process, or to discharge the 
roperty arrested if the same has been levied, on receiving from 
he claimant of the same a bond or stipulation in double the 
mount claimed by the libellant, with sufficient surety, to be ap- 
roved by the judge of the said court, or, in his absence, by the 
vileetor of the port, conditioned to abide and answer the decree 
f the court in such cause ; and such bond or stipulation shall be 
“turned to the said court, and judgment on the same, both 
gainst the principal and sureties may be recovered at the time 
f rendering the decree in the original cause: Provided, That 
ae entire costs in any such case, in which the amount recovered 
y the libellant shall not exceed one hundred dollars, shall not 
e more than fifty per cent of the amount recovered in the same, 


(a) Conk. 399, 445. 
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which costs shall be applied, first, to the payment of the usus 
fees for witnesses, and the commissioner, where a commissione: 
shall act on the case, and the residue to be divided, pro rate 
between the clerk and marshal, under the direction of the judg 
of the court where the cause may be tried: Provided, further 
That no attorney’s or proctor’s fees shall be allowed or paid ou 
of the said costs, 
“ Approved, March 3, 1847.” 


§ 501. Does the act intend to allow every person, even a stran 
ger, to take possession of a libelled vessel, giving a bond to pa 
the demand for which she is libelled—if not, how is the marsha 
to discyiminate; or does it only extend to a “claimant,” s 
known to the Admiralty practice, one who has filed his clait 
showing his interest and given the necessary stipulation—if s 
is the claim to be filed with the marshal? Does it embrace a 
cases in rem, and transfer from the court to the marshal the is 
portant judicial power of staying proceedings in a cause, and di 
posing of the questions of delivering property on stipulation. 
without appraisement—without notice to the libellant—witho 
orders or proceedings in court? How is the libellant to proceed 
a decree when no property is arrested, and no party appears? ' 
what use isa bond to abide and answer a decree in “the origit 
cause,” when that cause has but one party and he the libella 
These and other pregnant questions must be answered by th 

who seek to apply the act. The practice under it is simple. 
Prepare a bond—have it executed with surety, and 
proved by the Judge or the Collector of the port—g 
it to the Marshal, and take the property—without | 

or reward to amy one.(a) 


$ 502. If a libellant be unable to give security for costs, h 
not thereby denied justice, but he is, on application to the juc 
-permitted to give the juratory caution, or security by his o 
This is analogous to the common law practice of suing in j 
ma pauperis. That is to say, he personally stipulates in 
necessary amount, to appear from time to time, as required 


(e) Conk. Ad. 446-8. Vid. the form of the Bond, in the Appendiz. 
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he court, and adds to it his oath that he will do so. The de 
fendant may also, by order of the judge, be permitted to give the 
jaratory caution in proper cases, where he cannot procure bail. 
This security is but rarely taken. 

The juratory security for costs is in the following form: 


“In the District Court of the United States for the Southern 
District of New York. 

“fn a certain cause, civil and maritime, wherein A. B. 
is libellant and C. D. is defendant,—on this tenth day of 
February, 1849, the said A. B. personally appeared and stip- 
ulated in the sum of one hundred dollars, to prosecute this said 
eause, and to pay all costs and expenses which may be awarded 
against him herein, by the final decree of this court, and, in case 
of appeal, of the appellate court ; and to appear on the twelfth day 
of February instant, (the return day,) and as often afterwards 
as he shall be ordered by the court. And the said A. B. made 
oath that he would appear as aforesaid. “A.B. 


* Taken, acknowledged, and sworn, 
February 10th, 1849, before me, 
“Cuas, W. Newton, U. S. Commissioner.” 


(s) Dunlep’s Prac. 157, Conk. Prac. 463, 538. Marriot’s Forms, 354. 


CHAPTER XXIX. 


Seamen’s Wages. 


$503. The character of seamen and the nature of their employ- 
ment has induced the Congress to provide specially for the collec- 
tion of their demands for wages. Seamen have always been con- 
sidered as wards of the Admiralty, and the wages of their perilous 
service have been by all nations highly favored in the law. It 
was the great considerations of policy and justice connected with 
that humble but most useful class of citizens, that induced the 
English common law courts to leave to the Admiralty the un- 
disputed cognizance of suits for seamen’s wages, and to make 
those wages a lien upon the last plank of the ship. A cheap 
and summary inode has been, therefore, provided, for hearing 
the controversies in relation to their wages, which are usually 
of small absolute amount but of very great importance to the 


seaman. 


§ 504. As soon as the voyage is ended, and the cargo or bal- 
last discharged, the seaman is entitled to his wages. If there 
be any dispute as to his wages, or if he be discharged from the 
vessel, he may, without any delay, proceed to enforce payment. 
If the balance be aumitted he must wait ten days, or, at least, a 
reasonable time, after the cargo is out, before he commence. If 
the vessel have left the port, when the voyage ended, without 
paying the wages, or is about to go to sea again before the ex- 
piration of the ten days, be proceeds by libel, in the first in- 
stance, and arrests the vessel- all the seamen joining in the 
same suit-—-and the suit proceeds like other suits in rem. In all 
other cases he proceeds by a preliminary summons before a 
magistrate, before whom the question of probable cause of suit 


is investigated.(a) 


(a) Betta’ Prac. 60, ef seg. Seamen's Act of July 20, 1720. 


SEAMEN’S WAGES, 279 


$505. In such cases, the judge of the District, or a magistrate 
or United States commissioner, issues a summons to the master 
of the vessel, to appear before him and show cause why process 
should not issue against the vessel, according to the course of 
Admiralty, to answer for the wages. ‘This summons should be 
founded on an affidavit, or a libel, showing a prima facie right 
to sue, On the return of the summons, if the master do 
not appear, the certificate of sufficient cause is given of course. 
If the master appear, he is permitted “to show that the wages 
are paid, or otherwise satisfied or forfeited,” or to settle the dis- 
pute on the spot, without further suit. If he does neither, the 
magistrate gives a certificate that there is sufficient cause where- 
on to found Admiralty process, and the certificate, with the libel, 
is filed with the clerk, who issues the process against the vessel, 
and the suit proceeds in the regular manner, according to the 
course of Admiralty.(a) 


{ 506. The suit being thus commenced, if there be any other 
seamen on the same voyage, having like cause of complaint, 
they are not compelled to repeat the preliminary proceeding, but 
by petition, stating their case, they are allowed to join in the 
suit, which is done by filing their petition and annexing it to 
the libel. ‘They are then considered as original libellants, and 
the suit proceeds, in their collective names, to a decree. Their 
rights are entirely separate and independent. They are co- 
libellants, but not joint libellants, and they are competent wit- 
nesses for each other. Each man’s case must be separately 
proved—should be separately passed upon by the court, and the 
decree should be separate for each, especially in cases in which 
the amount will justify an appeal.(b) 


4507, The practice in these cases is founded on the “act for 
the government and regulation of seamen in the merchant ser- 
vice.” This is believed to embrace all vessels not in the national 
naval service, ‘The first three sections of the act relate to ves- 


(2) Betts’ Prac. 60, ef seg. Vid. the precedents in the Appendis. 
(6) 6 Peters’ 143. 
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sels and voyages of a particular character, but other sections of 
the act embrace “any ship or vessel,” “ any seaman or mariner,” 
and the careful use of different phraseology for different purposes, 
in the different sections, shows that the language, in every case, 
was intended to have its appropriate force.(a) The law as ad- 
ministered under this act, in the Southern District of New York 
will be found very fully laid down in Betts’ Practice, pages 59 
to 68. 

By the act of 1846, chap. 60, canal boats, navigated without 
masts or steain, are not subject to be libelled for wages. 


$508. The learned Judge of that District, with a desire to 
promote expedition, and to reduce expense, in 1838 established for 
that District a summary practice, in all cases when the demand 
is under $50, and, of course, not subject to appeal. As that 
practice is local, it will not be set forth here in detail. It will 
be found in the rules of that court, which are given in the Ap- 
pendix, and in the full commentary on those rules in Betts’ 
Practice, pages 16, 78 to 82. The statutory practice of the pre- 
liminary summons and this summary practice, greatly reduced 
expenses. It is, however, much to be desired that the Congress, 
or the Supreme Court, would enact a lower tariff of fees, in 
plenary cases, arranged with u full knowledge of the course of 
Admiralty proceedings and the wants of commerce in this be- 
half. 


(a) Seamen's Act of July 20, 1790. Acts of 1846, p 61. 


CHAPTER XXX. 


Prize Causes. 


§ 509. By the prize act of June 26, 1812, it is provided, (sec. 
4,) that all captures and prizes of vessels and property, shall be 
forfeited, and shall accrue to the owners, officers, and crews of 
the vessels by whom such captures and prizes shall be made; 
and, on due condemnation had, shall be distributed according to 
any written agreement which shall be made between them; and 
if there be no such agreement, then, one moiety to the owners 
and the other moiety to the officers and crew, to be distributed 
between the officers and crew, as nearly as may be, according 
to the rules for the distribution of prize money, by the “ act for 
the better government of the navy of the United States,” passed 
the 23d April, 1800.(a) 

By section six it is provided, that before breaking bulk of 
any vessel which shall be captured as aforesaid, or other dis- 
posal or conversion thereof, or of any articles which shall be 
found on board of the same, such captured vessel, goods, or 
effects shall be brought into some port of the United States, or 
into some port of a nation in amity with the United States, and 
shall be proceeded against before a competent tribunal, and after 
condemnation and forfeiture thereof shall belong to the owners 
and captors thereof, and be distributed as aforesaid; and in the 
ease of all captured vessels, goods, and effects which shall be 
brought within the jurisdiction of the United States, the District 
Courts of the United States shall have exclusive original cogni- 
zance thereof, as in civil causes of Admiralty and maritime juris- 
diction. And the said courts, or the courts, being courts of the 
United States, into which such cases shall be removed, and in 
which they shall be finally decided, shall and may decree resti- 


(a) 2 Stat, at Large, 52, 759. 
36 
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tution, in whole or in part, when the capture shall shall have 
been made without just cause. And if made without probable 
cause, or otherwise unnecessarily, may order and decree dama- 
ges and costs to the party injured, and for which the owners and 
commanders of the vessels making such captures, and also the 
vessels, shall be liable. Other sections provide for military sal- 
vage on recapture. By virtue of these provisions, the District 
Courts have full jurisdiction in personam and in rem, of the 
questions of prize and its incidents.(a) 


$510. It is not deemed necessary to enter into the details ol 
the practice in prize cases, and only a brief note will be made 
of the proceedings exhibiting some of their peculiarities. 

The District Courts, in time of war, appoint, by commission 
under the sea! of the court, standing commissioners of prize, in 
the principal ports, who perform their duties under their general 
appointment and under the sanction of their general oath oi 
office. 

Whenever a prize is brought in, it is the duty of the capton 
immediately to give notice, in writing, to the judge of the District, 
or to one of the prize commissioners, of the arrival of the pro 
perty, and where it may be found; and also to deliver under 
oath, in writing, all documents and writings found in the 
prize. 


$511. As soon as a prize is thus reported, it is the duty of a 
commissioner to repair on board and take note of the condition 
of the prize, and proceed to take the preparatory examination of 
witnesses. For this purpose, the captors must produce before 
the commissioner one or more of the persons captured with the 
property, and he must examine them, with the other witnesses, 
on the standing interrogatories adopted by the court, for the pur- 
pose of having, at the earliest opportunity, in the form of depo- 
sitions, the circumstances of the property and the capture. The 
commissioners have no authority to use any but the standing 
interrogatories except by the express direction of the court. 

The witnesses are examined separately, and not in the pre 
sence of each other, under oath. Each witness is required to 
answer to each interrogatory, and when the deposition is com- 
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plete he signs it, and the commissioner adds hisjurat. The 
depositions being all completed, the commissioner seals up the 
depositions and the ship’s papers and documents, and address- 
ing the package to the court, with an indorsement showing what 
it is, sends it to the clerk of the court. 


$512. The captors must also, without delay, libel the pro- 
perty in the District Court, for condemnation as lawful prize. 
The libel may be filed without waiting for the preparatory exa- 
minations, If the capture be made by a national vessel, then the 
District Attorney of the United States, in the name of the gov- 
ernment, libels the property in their behalf and that of the cap- 
tors. 

In the case of captures by privateers, the commander employs 
his proctor and libels in behalf of himself and the other captors; 
and, in like manner, in case of captures by individuals, they 
libel in their own names jointly, or one or more for themselves 
and others. After the libel is filed, the usual process of arrest 
and monition issues to the marshal, who arrests the property 
and keeps it till after condemnation and sale, unless the parties 
consent to a sale or delivery on stipulation. Parties put in their 
claims, and the suit proceeds to a decree in the same manner as 
a seizure case or other suit in rem. Tlie preparatory depositions 
are opened by order of the court, and are evidence in the case. 

After a decree of condemnation, the property is sold, and the 
proceeds divided according to law. 


(a) Betts’ Prac. 72, ef seg. Maurriott’s Forms, 122, 130. Stokes’ Col. 284, et 
goq. 2 Bro. Civ. and Ad. 444. For the precedents in the Appendix, vid the ludex. 


CHAPTER XXXI. 
Hearing. 


$ 613. The cause being ready for hearing, is noticed for 
hearing according to the rules established in the district where 
it is to be heard. The circumstances of the different districts 
vary so widely, that no general rule could well be adopted 
for all. 

The libellant, and the claimant or respondent, are both actors, 
and either party may notice the cause, and bring on the 
hearing.(a) 


$ 514. It has already been stated, that the defendant cannot 
be heard in his defence, nor introduce evidence in the cause, 
unless he have appeared in the cause and contested the suit, 
either by exceptions to the libel, or by answering it. If he 
does neither, the court will hear and adjudge the cause e# 
parte, upon the evidence offered by the libellant. If the neglect 
to answer has, however, been from ignorance or other sufficient 
¢ause, the court is not precluded from receiving evidence, and 
may exercise its discretion for the purposes of justice.(b) 


3 616. At the hearing, if either party be not in attendance, 
his adversary may take such decree as he would be entitled to 
if his pleading were confessed. If any postponement be desired 
by either party, on sufficient reason, it is granted by the judge, 
the whole matter being in his discretion. He may postpone 
for a longer or shorter period, absolutely, or on such terms and 
conditions as justice may demand. The nature of maritime 
transactions is such, that witnesses are often transient, and their 
convenience, as well as the necessities of the parties, often 
exercise an important influence in determining the mind of the 


(#) 4 Cranch, 2. (b) Ware, 435. 
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court in matters relating to the mere conduct of the hearing. 
The court sometimes commences the hearing to take the testi- 
mony of transient witnesses on either, or both sides, without 
regard to the usual order of proceeding, and then postpones the 
cause for a longer or shorter timo, as may be necessary to take 
the other testimony and complete the hearing. Sometimes the 
testimony is al] taken, and the cause is postponed to hear, at a 
future day, the arguments of counsel. Sometimes postpone- 
ment is ordered only on condition, that the party asking it, shall 
consent to take the depositions of witnesses, in writing out of 
court, or to admit what is expected to be proved by them. 


§ 616. It is this flexibility of a Court of Admiralty—its power 
to adapt itself to the cireumstances of the parties and their wit- 
nesses, without prejudice, and often with signal advantage to 
the canse of justice—that constitutes one of its great points of 
Superiority over the courts of common law and trials by jury. 

The full and proper presentment of the facts—the careful 
consideration and arrangement of them in argument—the due 
deliberation and reflection upon the facts and the law, which 
are the usual characteristics of proceedings in an Admiralty 
Court—are often impossible in tribunals of which a necessary 
part is a jury, drawn by hazard from the community at 
large, taken forcibly from their private affairs, and without 
the practised powers of analysis, of memory and of judgment, 
which alone could enable them to detect fallacies, to unravel 
the tangled web of deceit, and resist the persuasives of elo. 
quence, especially when compelled to a hurried unanimity in 
cases where the wisest are compelled to doubt. 


4517. An Admiralty cause is to be decided according to the 
allegations and proofs—secundum allegata et probata—and the 
proofs must correspond to the allegations(a) The allegations 
are to be found in the pleadings. On the hearing, therefore, the 
first thing to which the attention of the Court is called, is the 
pleadings. The advocate for the libellant opens his case by a 
very brief and general statement of the nature of his case, and 


(«) | Sam. 328. 
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of the defence, and reads the libel—the advocate for the defen- 
dant reads the answer, and, if there be other pleadings, each 
party reads his own. The more circumstantial and careful 
opening, which the inexperience of jurors renders necessary in 
trials at common law, are out of place in an Admiralty Court. 
The pleadings being read, the proofs are introduced in the same 
general order which must prevail in all lawsuits, but with lean 
strict adherence to the artificial rules which are sometimes 
made to constrain the parties in jury trials. The judge always 
exercises his discretion as to the order of calling and re-call- 
ing witnesses, and the course of examination. 


Evidence. 

$518. Pleadings.— What is the legal effect of an answer as evi- 
dence has been considered a matter of doubt, and it has been said, 
that if the answer be not contradicted by two witnesses, or cir- 
cumstances and one witness, it must be taken as true in all mat- 
tera, responsive to the libel. ‘This is the rule in Chancery but not 
in Admiralty. The answer to the libel has no more force as evi- 
dence than the libel itself has. They are not evidence in the 
common sense of the word. Being, however, the solemn state- 
ment of facts, by the parties, under the solemnity of an oath, the 
court is bound to examine them carefully, and it is impossible 
that they should not influence the mind of the court—in many 
cases of nicely balanced proofs, the influence of the pleadings 
may well turn the scale.(a) 


$519. Answers to Interrogatories.—The power to interrogate 
the parties furnishes an effectual means of bringing the party be- 
fore the court, with great advantage, in abridging the more expen- 
sive and doubtful viva voce proof on trial. Either party, as has 
been stated, may interrogate the other, in writing, as toany mat- 
ters of fact, which may be necessary to support the action, or 
maintain the defence, and the party interrogated is bound to an- 
swer, in writing, each interrogatory, unless his answer will ex- 
pose him to prosecution or punishment for a crime, or to a pe- 
nalty or forfeiture of his property for a penal offence. The 


a 


(a) Ware, 893. Ante, § 412, 417. 
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answers to these special interrogatories are evidence in the 
eause at the hearing, for both parties.(a) 


$520. Depositions de bene esse.—The provision made by 
the act of Congress, for taking testimony de bene esse, in cases 
in the Courts of the United States, without a commission, de- 
dismus potestatem, or letters rogatory, greatly promotes the con- 
venience of suitors. The depositions are often taken ex parte, 
and they are for that reason exposed to criticism. No pre- 
sumptions are made in their favor, and they will not be received 
in evidence unless the provisions of the act be strictly followed. 

The authority conferred upon the Magistrate is special, and 
confined within certain limits and conditions, and the facts 
calling for the exercise of it should appear upon the face of the 
instrument, and not be left to parol proof.(b) 


4 521. They may be taken in the following cases : 

When the testimony of any person shall be necessary in any 
civil cause depending in any district in the United States, who 
lives at a greater distance from the place of trial than one hun- 
dred miles—or is bound on a voyage to sea—or is about to go 
out of such district—or is about to go to a greater distance than 
one hundred miles before the time of trial—or is ancient—or is 
very infirm. 


4 522. They may be taken before the following officers : 

Any Justice or Judge of any of the Courts of the United 
States—or before any Chancellor, Justice or Judge of a Su- 
preme or Superior Court—any Mayor or Chief Magistrate of a 
city—or Judge of a County Court or Court of Common Pleas of 
any of the United States, who is not of counsel or attorney to 
either of the parties, or interested in the event of the cause, or 
any United States Commissioner.(c) 


(e) Ad. Role 23, 31,32. 1 Story, 91. Ware, 497, 501, 504, 

(d) Jud. Act of 1789. Vid. the Section of the Act in the Appendix. 8 Craneh, 
70. 2 Wheat. 287. 2Gal.314. 1 Wash. 144. 3 Id. 243,529. 4 1d.215. 7 
Wheat. 356. Pet. Cir. R. 235, 291. Paine, 358, 400. 4 Day, 121. N. Car. 
Crore, 81. 1 Pet. 355. 5 Pet. 604. 1 Brockenb. 367. 2 Stat. at Large, 73, § 30. 

(¢) Ibid. Act of March, 1817, ch. 30. 3 Stat. at Large, 350. Ante, § 338, 
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§ 523. They must be taken in the following manner : 

A notification from the Magistrate or officer, before whom the 
deposition is to be taken, to the adverse party, to be present at 
the taking of the same, and to put interrogatories, if he think fit, 
must first be made out and served on the adverse party or his 
attorney, as either may be nearest, if either is within one hun- 
dred miles of the place of taking the deposition, allowing time 
for their attendance after being notified, not less than at the 
rate of one day for every twenty miles travel. And in causes of 
Admiralty and Maritime jurisdiction, or other cases of seizure, 
where a libel shall be filed, in which an adverse party is not 
named, and depositions are taken before a claim is put in, the 
like notification must be given to the person having the agency 
or possession of the property libelled at the time of the capture 
or seizure, if known to the libellant.(a) 


§ 624. This notification must be “made out and served,” it 
must therefore be in writing. It should be entitled in the cause, 
or with reasonable certainty describe the cause. It must be 
“frum the Magistrate” “to the adverse party”—it must there- 
fore be signed by the Magistrate in his official character, and 
addressed to the party to be notified, by name—in suits in per- 
sonam, tothe party adverse to him on whose part the deposition 
is to be taken-—in suits in rem, in which personal defendants, 
claimants, owners or possessors of the property, are named in 
the libel, before a claim is put in, it must be addressed to 
them—after a claim is put in, it must be addressed to the 
claimants. If there be no such party named in the libel, and 
no claim is put in, then it must be addressed to the person hav- 
ing the agency or possession of the property, at the time of the 
seizure of it in the cause, if he be known to the libellant. 

Any person may be compelled to appear, and depose in the 
same manner, as to appear and testify in court. This is by the 
usual subpoena, served in the usual manner, and if he refuse or 
neglect to appear, the Magistrate may, on due proof of service 
of the subpcena, bring him before him, by attachment. 


(a) Jad. Act of 1789, § 30. 1 Stat. at Large, 73. 7 How. 008. 
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$525. At the taking of the deposition, the witness must be 
carefully examined and cautioned, and sworn or affirmed to tes- 
tify the whole truth. The deposition should have a proper ti- 
tle, showing the cause, and the official description of the officer. 
The witness may be examined by both parties, or their counsel, 
if present, and if the deposition be ez parte, the Magistrate 
should endeavor, by a careful examination, to get out the whole 
truth. The testimony must be reduced to writing, either by 
the Magistrate or by the deponent, in his presence—and it 
must be subscribed by the witness—-and the magistrate should 
put his official jurat to it, with the date, and retain the deposi- 
tions till he deliver them, with his own hand, into the court for 
which they are taken, or the magistrate may add his official 
certificate of the reason for taking the deposition, viz., that the 
witness resides more than one hundred miles—or is about to go 
to sea, or otherwise, according to the act, and of the notice, if 
any, given to the adverse party, stating the time given him to 
appear. It is well to annex a copy of the notice. The Magis- 
trate should state, in his notice to the adverse party, as well as 
in his certificate, the reason for taking the deposition, and if he 
omit to do so, the deficiency cannot be supplied by other proof.(a) 
If no notice be given, it would be well to certify the reason 
why it was not given; also, that the officer was not counsel, or 
attorney, or interested—that the deposition was reduced to writ- 
ing by the witness or the officer, and signed by the witness, 
Jf these documents be on separate pieces of paper, they should 
be properly annexed together, and referred to with reasonable 
certainty. They must then be sealed up by the Magistrate, in 
an envelope, and directed to the Court in which the cause was 
pending, and remain under his seal till opened in Court.(5) 

They should be endorsed with the title of the cause, and 
marked “ Depositions,” and they may be forwarded by mail or 
by private hand. 

As soon as they are received by the clerk, he marks their re- 
ceipt, and presents them to the Judge in Court, who opens them, 


(«) 7 How. 693. 4 Wash. 214. 4 Day, 121. N. Carolina Cas. 81, 
(5) 1 Pet. 351. 5 Pet. 604. 8 Cranch, 70. 3 Cond. 35. 
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and the clerk enters the fact in the minutes of the Court, and 
files the depositions, and notifies the proctor of the party on 
whose behalf they are taken.(a) 


§ 526. By a general rule of the District Court of the Southern 
District of New York, notice must be given to the Proctor of 
the opposite party, of the filing of the depositions, and ail objec- 
tions to the form or manner in which they were taken or re- 
turned, are deemed waived, unless such objections are specified 
in writing, in four days, unless further time be granted by the 
Judge. Exceptions taken thus early will sometimes enable the 
party to remove them, or retake the deposition before the trial.(6) 


§ 527. When witnesses are examined on the hearing of a 
cause in the District Court, in a case in which an appeal will 
lie, the respective parties may, on satisfying the Court that they 
may not be able to produce their witnesses, on the hearing of 
the appeal before the Circuit, move to have their testimony 
taken down in writing, and it shall be done so by the Clerk of 
the Court. The testimony so taken down by the clerk, is taken 
also de bene esse, and is to be used on the hearing of the ap- 
peal only in case the witnesses are then dead, or gone more 
than one hundred miles from the place where the Court is sit- 
ting, or that by reason of age, sickness, bodily infirmity, or im- 
prisonment, they are not able to travel and appear at court. 


§ 528. The depositions themselves, sworn to and certified in 
form according to the act, will be prima facie evidence of the 
official character of the Magistrate, and of the truth of his cer- 
tificate, and the regularity of the proceedings, to take them se 
far as they are certified to, but the opposite party will be al 
ways at liberty, before the depositions are read in evidence, to 
disprove any or all the facts necessary to establish their validi- 
ty—and no necessary fact will be presumed, of which the certi- 
ficates and depositions are silent.(c) 


(s) Vid. the Forms in the Appendix. 

(5) Bette’ Prac. 86. 

(ce) Paine, 358, 1 Pet. 351. 6 Pet. 604,617. 2 Wheat. 287. 1 Gel. 468, 3 
Wash 408. 1 Brock. 367. 2 Wood. & M. 136 
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If the party against whom the depositions are taken, is pre- 
sent at the examination, it is his duty to make all the objec- 
tions to the examination which are known to him at the time.(a) 


$529. It has been held, in the first Circuit, that depositions 
taken during the session of the Court, are inadmissible, even if 
regularly taken, it being the duty of the party and his counsel 
to be present in Court—and that the taking of the depositions 
without notice, was good cause for a continuance to enable the 
other party to cross-examine the witness or repel his testimony, 
and this is said to be the practice in most of the Circuits. Even 
at a greater distance than one hundred miles, if the adverse 
party have known counsel residing where the deposition is 
taken, he should be notified.(5) 


$530. To authorize the party to read a deposition taken de 
Bene esse, under the Act of Congress, he must show that the 
witness is dead, or gone out of the United States, or out of the 
district, to a greater distance than one hundred miles from the 
place where the Court is sitting, or on a voyage to sea, or that 
by reason of age, sickness, or bodily infirmity, he is unable to 
travel and appear in court.(c) 


$531. Commission or Dedimus potestatem.—By the proviso 
to the 30th section of the Judiciary Act, every Conrt of the 
United States is clothed with the power to grant a dedimus po- 
testatem, or commission to take depositions, according to the 
common usage, when it may be necessary to prevent a failure 
or delay of justice. This remedial proviso, with its beneficial 
parpose fully and distinctly set forth, cannot be construed 
etherwise than to give the courts the fullest power, in every 
manner usual in courts of justice, to depute their own power to 
take testimony in a cause where the cnds of justice will be 
promoted by doing so. A commission to take testimony in an 
enemy’s country, in prize cases, is not issued.(d) 


a a ee 
(«) Paine, 400. () 2 Wood. & M. 137, 138. 2Gal 314 
(e) 7 How. 693. Jud. Act of 1789, §30, 4 Wheat. 508. 

(4) Jud. Act of 1789, 430. 2 Gall 93. Stat. at Lange, 197, neve. 1 Pet. C. 

C. R235. Hall's Ad 37. 
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The circumstances under which, and the mode in which 
the application may be made to the Court, may be regulated by 
standing rules of the Court, or left to the discretion of the Court 
in each particular case. In the Southern District of New York, 
it is regulated by standing rules (a) 


§ 532, Commissioners under a commission to take testimony, 
act under a special authority derived from the Court, which 
must be strictly pursued—and cannot be exercised by any one 
but the Commissioner named in the writ. 

In executing a commission, all the interrogatories, direct and 
cross, must be put to the witnesses, and substantially answered. 
Within the United States and its territories, witnesses may be 
compelled to appear before the Commissioners, and produce 
books and papers, and testify pursuant to the act of January 
24, 1827, which will be found in the appendix. The deposi- 
tions are not in any sense de bene esse,and none of the peculiar 
requisites in case of depositions de bene esse, are material.(b) 


$633. Letters Rogatory—or Commissions sub mutua vicis- 
siiudinis.—By the law of nations, the Courts of Justice of 
different countries are bound to be mutually aiding and assisting 
to each other for the furtherance of justice. Hence, when the 
testimony of witnesses who reside abroad, is necessary in @ 
cause, the Court or Tribunal where the action is pending, may 
send to the Court or Tribunal within whose jurisdiction the 
witnesses reside, a writ patent or close, as they may- thiok 
proper. They are usually called letters rogatory, but are some- 
times denominated sub mutua@ vicissitudinis, from a clause 
which they generally contain. By that instrument, the Court 
abroad is informed that a certain claim is pending in which 
the testimony of certain witnesses who reside within its juris- 


(e) Vid. the Rules in the Appendix. 

(3) 4 Stet. at Large, 197, 2 Dal. 401. 5 Cranch,335. 1 Gal. 166. 2 Id 93. 
1 Wash. 34 Ibid. 144. 2 Id. 7. Ibid. 34. Ibid. 223. Ibid. $56. Ebid. 56%. 
2 Wheat. 287. Ibid. 37}. 4 Id. 508. 2 Pet. 613. 3 Ibid. 1. 3 Waeb. 109. 
Thad. 404 41d 715, bid. 186, Id 923, Pet. Cir. R.8. Ibid. 235. Ibid. 30). 


HEARING. 293 


diction is required, and it is requested to take their depositions, 
or cause them to be taken, in due course and form of law, for 
the furtherance of justice and swb mulua vicissitudinis obten- 
tu; that is, with an offer on the part of the Court, making the 
request to do the like for the other in a similar case. If these 
letters rogatory are received by an inferior Judge, he proceeds to 
call the witnesses before him, by the process commonly employ- 
ed within his jurisdiction, examine them on interrogatories or 
takes their depositions, as the case may be, and the proceedings 
being filed in the Registry of this Court, authentic copies 
thereof, duly certified, are transmitted to the Court a@ quo, and 
are legal evidence in the cause. If the letters are directed to a 
Court of superior jurisdiction, they appoint an examiner or 
commissioners for the purpose of executing them and the pro- 
ceedings are filed and returned in the same manner.(a) 


$534, Parties—In cases of salvage, mariners’ wages, and 
prize, it usually happens that the parties are the only persons by 
whom the most important facts can be proved, as no others 
are present. They are, therefore, from the necessity of the 
case, as well as upon principles of public policy as private jus- 
tice, admitted as witnesses in their own favor, for each other to 
prove such facts, by special exception to the general rule of evi- 
dence.(a) 

When parties are examined as witnesses, they are not to be 
examined as to any matters except those to which their compe- 
tency is limited. 


$ 635. It has often been made a question whether a master of a 
vessel is a competent witness in suits by his seamen for their wa- 
ges, and conflicting decisions are found in the books,—but the 
_ principle to be drawn from them all is, that his competency de- 
pends upon the same principles as that of any other witness. He 
is not an exception to the gencral rule. And in Admiralty, the 
rules of the common law as to the competency and incompe- 


(a) Hall's Ad. 37. 1 Pet. C.C. 235. Conk. Ad 640. 
(b) Ware, 37. 
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tency of witnesses, are adopted in instance causes, with the ex- 
ceptions which have been noticed.(a) 


$536. When the proofs of a party are imperfect, yet go 
far to establish his case, he may offer bis own oath in corro- 
boration of the other proofs. This practice is derived from the 
necessity of having more than one witness, by the civil law. 
Full proof of a fact could not be made by one witness, and in 
many cases, manifest injustice would be the necessary result of 
the absence of any second witness. In such cases the party 
was allowed to complete his proof by his own oath. This iz 
what is called the suppletory oath. This oath may be prayed, 
and is granted in all maritime causes.(6) 

By the suppletory oath the party himself testifies, “that, of 
his own certain knowledge, the facts stated in his allegation, (to 
which he offers his oath,) are true.” 


§ 637. In certain other cases, a party may be a witness in his 
own cause, The search for a paper, and its loss, may be proved 
by the party himself, to lay the foundation for secondary evi- 
dence, In suits for personal property—for the contents of a 
trunk or package, known to no one but the party himself, he 
may, from necessity, be a witness to prove the contents—the 
existence and situation of the trunk or package being proved by 
other testimony.(d) 


§ 538. There is also the oath decisory, which either party may 
tender to the other, that is, offering further decision of the cause 
upon the oath of his adversary. The adversary is bound either 
to accept the offer, or make a similar proposition ia retum. 
This is a mode of proof known to the civil law, and is said to 
have been practised in Admiralty in the Massachusetts District. 
It is not in general use, but under the modifications which the 
law of evidence is now undergoing, it would not be surprising 
if something like it should come into use in all courts.(c) 


(«) Bion. 398. 3 Wheat. 435. Conk. Ad 643. Rosc. Ev. 87. 
(6) Hall's Ad. 93. Ware. 505. Dunlap, 284-8 Greenleas's Ev. 296 
«) Greenleaf 's Ev. 204 to 408. 
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$539. The testimony being concluded, the cause is argued at 
that time or a future day. The advocate of the libellant usu- 
ally states the principal points of fact and of law upon which he 
relies, with his legal authorities, The advocate of the defen- 
dant then argues the case to the court, and the advocate of the 
libellant closes the discussion, and the cause is fully submitted 
to the judge for his decision, which may be given on the spot in 
cases in which there is not a possibility of doubt, or, as is usual, 
it is pronounced after re-examination and deliberation.(a) 

It is usual for the advocates to submit to the court written 
points of fact and of law, with reference to the testimony, and 
the authorities, and also to furnish the court, at the argument, 
a draft of such decree as is deemed proper. 


$540. Allusion has already been made to the power of the 
court to vary, interrupt, or postpone proceedings when the cause 
of justice may require it. So, after the hearing of the cause is 
concluded, on proper cause shown, the court will rescind the 
conclusion of the cause for the purpose of hearing further proofs. 
This is sometimes done on the suggestion or request of the judge 
himself, if, in his examination of the case, he finds that by the 
surprise of the party, or by his own exclusion of testimony, the 
case is so imperfectly before him that injustice may be done; 
and it is sometimes ordered un the application of the party when 
there is newly discovered evidence, or when it is necessary to en- 
able him to supply omissions.(6) 


(a) Betts’ Prac. 92, 97. 
(+) 2 Hag. Ec. Sup. 149. 3 Dod. 10, 1 Phil, 173. 2 Ded. 70. 3 Curtois, 786. 
1 Hag. Ee. 88. 2 Act. 57, 58,0, 10C. Rob 168. 2 Dod. 78, 
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Decree. 


§ 641. The cause being heard and submitted to the Court for 
decision, the Court pronounces its decree according to the facts 
and the law, in favor of the libellants, or the defendants, or some 
of the libellants and some of the defendants, and against the 
others with or without costs, distributively, for or against any or 
all the parties, as justice may require. The flexibility of the Ad- 
miralty proceedings in this respect greatly conduces to the 
cause of justice. 


$642. The decree made upon the hearing may be interlocu- 
tory or final. It is final when it disposes of the whole contro- 
versy, and leaves nothing further for the court to do in the cause, 
as when the libel is dismissed with cests, or without costs,—or 
there is a decree for a sum certain, with or without costs. 

But when by the decree something still remains to be done by 
the court before all the rights of the parties in the premises, are 
fixed, and the recovering party has an order for execution—then 
the decree is interlocutory, however much it may dispose of the 
merits of the cause. 


+ 543. When the decree is against the libellant, whether the 
suit be in personam or in rem, the usual form of the decree 
is that the libel be dismissed, with costs or without costs. 

If the decree be in favor of the libellant, in a suit for the 
recovery of money, and the amount be not ascertained, it is 
usual to decide the principles on which the amount is to be 
settled, and to refer it to a Commissioner to ascertain and re- 
port the amount to the Court in the same manner as on a 
default. In the Southern District of New York, long expe- 
rience has fully established the practice of confining the testi- 
mony on the hearing in such cases to the right of the party 
to recover, and of leaving the details of the amount to be proved, 
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and the sum or balance to be ascertained before a Commis- 
sioner, and reported by him to the Court.(a) 

This not only renders it unnecessary that the time of the 
Court should be occupied with the small details of accounts 
and computations, and the multifarious testimony necessary 
to ascertain them, but it greatly promotes the interest of par- 
ties, by enabling them to bring their proofs before the com- 
missioner, from time to time, as convenience may dictate, 


$544. A copy of the order of reference should be served on 
the Commissioner and on the opposite party—and notice should 
be given of the time of proceeding with the reference. The 
Commissioner appoints the time. On the hearing, the testi- 
mony taken before Court, and any other testimony may be 
given. It is introduced as on a trial, and is taken down by 
the Commissioner. Commissioners have the usual powers of 
Masters in Chancery, and may administer oaths, and examine 
parties and witnesses in proper cases. They have also the 
power to summon witnesses, and compel their appearance to 
testify, and may adjourn the hearing from time to time, to give 
the parties time to put in their proofs.(5) 

The hearing being closed, the Commissioner reports to the 
Court the result and conclusion to which he has arrived. 


_ § 545. The Report is in the following form: 


DISTRiIC’ COURT OF THE UNITED STATES, FOR THE 8SO0UTH- 
ERN DISTRICT OF NEW YORK. 


Wiuiam Rosinson, 


vs. | 8 
The Barque Richard Alsop, her } Commissioner's Report. 


tackle, &c. J 


In pursuance of a decretal order made in this cause, on 
the first day of September, in the year of our Lerd one thou- 
sand eight hundred and forty-nine, by Which, among other 


(6) Ante, § 449. Vid the Forms of the Decrees in the Appendix, 
(6) Ad Rule 44 
38 
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things, it was referred to one of the Commissioners of this 
Court, to ascertain and compute the amount due to the libel- 
lant, for materials and repairs, and to report thereon to this 
Court with all convenient speed. 

I, John W. Nelson, United States Commissioner, do report, 
that I have been attended by the Proctor for the libellant and 
the Proctor for the claimant, and have taken and examined 
the testimony offered by the Proctors respectively, and do 
find that there is due to the libellant, for the materials and 
repairs mentioned in the libel, the sum of one hundred and 
eighty-eight dollars and ten cents. 

Dated the 20th day of September, A.D. 1849. 

All which respectfully submitted, 
Joun W. Ne son, 
U. S. Commissioner. 
A. B., Proctor for Libellant. 

On the request of either party, the Commissioner must report 
the testimony taken before him, fully, to the Court, and he may 
always report specially. 


$ 546. If either party be dissatisfied with the conclusion ‘to 
which the Commissioner has arrived, either on the principles of 
his report, or in the allowances which he has made, he may 
except to the report. If the report be special, and error appear 
on the face of the report, a written exception is not necessary.(a) 
The following is the form of exceptions to the report: 


A.B. 
rs. 
C. D. 

Exceptions on the part of the libellant, to the Report of John 
W. Nelson, Esquire, a United States Commissioner in this 
cause, dated September, 1849 : 

First Exception. That the said Commissioner did not allow 
to the defendant fifty dollars and twenty-four cents, paid by 
him to the libellant. 

Second Exceptio#. That the said Commissioner allowed to 


(e) Vid. other Forma of Reports in the Appendix. 
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the libellant, seventy-seven dollars, for said repairs, beyond the 
contract price for the same. 

Third Exception. That the said Commissioner has reported 
a balance of $188 70, due to the libellant, instead of a balance 


of $60, as shown by the proofs. 
A. B., Proctor for Libellant. 


When there are no exceptions, the report being filed, is con- 
firmed on motion, without notice. When there are exceptions, 
the party excepting files and serves his exceptions, and the 
«ause is again put upon the docket or calendar for hearing. 
"The following is the form of a decree thereon : 


A. B. 
vs. 
Cc. D. 

This cause coming on to be heard on the exceptions to the 
weport of John W. Nelson, Esquire, the Commissioner to whom 
the same was referred, bearing date September 20th, 1849, and 
the advocates for the respective parties being heard, on motion 
of C. D., Proctor for the libellant, it is ordered, that said excep- 
tions be overruled, and that the said report be in all things con- 
firmed with costs—and that the libellant recover against the 
defendant the sum of $188 10, with costs, and have execution 
therefor.(a) 


$ 547. If the suit be in personam, and the decree be for the 
libellant for a sum certain, the usual form of the decree is, that 
the libellant recover against the defendant and his stipulators the 
amount, with costs to be taxed, and that he have execution there- 
for. In cases in rem, it is usual to give a decree the same formas 
in personam, and also if the property be still in custody, to decree 
a condemnation and sale of the property, and that the proceeds 
be brought into.court. If the property have been delivered on 
stipulation, then that the stipulators pay into court the amount 
of their stipulation, within a certain time after notice of the de- 
cree, or that a summary judgment be entered against them on 
their stipulation, and that execution issue thereon. 


(a) Vid other Forms of Exceptions and Decrees in the Appendix. 
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In a suit in rem, it is not usual to render a decree in perso- 
nam, but if the case proved shows a clear right to recover in 
personam, the libellant may be permitted, after a decree in 
rem, to introduce the proper allegations tn personam, and pro- 
ceed upon them to a further decree against the person.(a) 


$648. After the decree is made, it sometimes appears that, by 
accident, oversight, mistake, or misapprehension, the decree is 
erroneous. In such cases, the Court of Admiralty possesses 
the power of correcting or varying the decree. Such a varia- 
tion, however, should be confined to the alteration of an error 
arising from the defect of knowledge or information upon a par 
ticular point in the case, and the error must be brought to the 
attention of the court with the utmost possible diligence.(b) 


§ 649. Costs—The costs in Admiralty are entirely under the con- 
trol of the court, and they are, therefore, often made the means of 
amercing either of the parties for misconduct, and are a saluta- 
ry check upon mischievous litigation. They are sometimes, 
from equitable considerations, denied to the party who recovers 
his demand, and they are sometimes given to a libellant who 
fails to recover any, when he was misled to commence the suit 
by the act of the other party, In prize cases and salvage cases, 
the property is sometimes acquitted on payment of costs by the 
claimant. In the Massachusetts District, in a hard case, the 
court decreed for a libellant for his whole demand, with costs, 
and then allowed a set-off of a demand against debt and costs, 
so that although the set-off was more than the debt, still the 
libellant had a large portion of the costs.(c) 

It is evident that no system of rules can be laid down in a 
matter so purely in the discretion of the court. The general 
rule is, that costs follow the decree—and circumstances of equi- 
ty, of hardship, of oppression, or of negligence, induce the court 
to depart from that rule in a great variety of cases. 


(#) Betts’ Prac. 99. Boyd's Proc. 28. Conk. Prac. 774, 775. 
(6) Betts’ Prac. 100. 2 Chit. Gen. Prac. 538. 1 W. Rob. 21. 


(ce) Ware, 395. Dunlap, 37. Dunlap, 102. Edw. 70. 2 W. Reb 306. 2 
Hag. 90. 
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Under ordinary circumstances, a demand of payment of a 
debt before suit brought, is so obviously required by fair deal- 
ing, that Courts of Admiralty, in the exercise of their practical 
equity powers, sometimes insist upon proof of such demand, 
before a decree for costs will be given.(a) 

An unconscionable demand, or a demand pursued in a vex- 
atious or unconscionable manner, will not usually carry costs. 
When a libellant has put forward a principal demand, which he 
makes no real attempt to enforce, or which he must know to be 
unfounded, and recovers only a comparatively trifling amount, 
which would not have been resisted, it is not usual to allow 
him costs. Costs are never decreed against the Government(6) 


§ 550. Fees.—There is no legal tariff of fees in Admiralty, 
and the Supreme Court could not render a greater service to 
the Admiralty Courts than to establish a moderate tariff of fees 
in all cases, making the practice in this respect uniform through 
out the United States. At present, there is a great diversity, 
springing, in some degree, from the fact, that where there is no 
fixed rate, there will always be a strong tendency to assimilate 
the rates to those in the State Courts of Common Law and 
Equity, although there cannot be found a statute in which the 
practice of the Admiralty Courts is named, where it is not evi- 
dent that uniformity and not diversity is the purpose of the 
law, and where it is not equally evident that the Congress con- 
sidered the Admiralty practice as peculiar, and in no manner to 
be classed with, or likened to, the practice of the Courts of 
Common Law and Equity. The fees of Proctors and Advo- 
cates are now subject to the regulation of the courts, under their 
general power, to regulate the practice. The rates established 
in the Southern District of New York will be found in the ap- 
pendix. They have always been less than the fees in common 
law and equity. They are, in a measure, made up from the 
fee bill of the Court of Admiralty of the State of New York, 
before the Constitution, as established by a statute of that 


(e) Danlap, 91,92 1 Chit. Plead. 362. 
(8) 1 W. Rob 328 1 Notes of Cases, 305 10 Jur. 506. 4 Notes of Cases, 
S71. 
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State, and, so far as that State was concerned, adopted by 
Congress in the first Process Act of September 29, 1789. The 
statute will be found in the Appendix, where it is re-printed as 
fit to furnish, in some manner, a guide to the judgment of the 
courts, in establishing a tariff of fees for the United States, in 
Admiralty causes.(a) 

The fees of the Clerk and the Marshal are regulated by the 
Acts of Congress, and, in some cases by the discretion of the 
Court. Vid. the Process Act of September 29, 1789, continued in 
force till the Process Act of May 8, 1792. Also, the Admiralty 
Fee Bill, in the Act of March 1, 1793—the Act of 28th Februa- 
ry, 1799—and the Civil Appropriation Act, of 3d March, 1841, 
(the proviso to the clause making judicial appropriations.) 


$551. Whenever there are several actions or processes 
against persons who might legally be joined in one action—and 
whenever there are several libels against any vessel or cargo 
which might legally be joined in one libel, only the costs of 
one suit can be allowed, except on specia] cause shown, for the 
multiplicity of suits. And in causes of like nature, or relative 
to the same question, the court has full power to make any or- 
ders with a view to avoiding unnecessary costs, and especially 
to consolidate causes. The order to consolidate will be made 
only on application to the court, on notice to the other 
party. 

If Proctors, Advocates, or other persons managing or con- 
ducting causes, appear to have multiplied the proceedings, so 
as to increase costs unreasonably and vexatiously, they may 
be required, by order of the court, to satisfy any excess of 
costs so incurred ; and the court will protect the Proctor from 
a collusive settlement to the prejudice of his right to his costs{e) 


(a) Vid the Appendix. 

(b) “ The expenses in Courts of Admiralty, are frequently a subject of complaint 
by thosc who are not sufficiently acquainted with the proceedings there, and tae 
manner io which they arise. ‘Those sums, which seem moat to startie by their 
large amount, relate solely to the custody of the property, a duty which does net 
devolve upon any other specics of Courts of Justice.” Stewart's R. 5e8. They 
are not higher than what are usually and voluntarily paid and received by mer 
ehants for like services. Ibid. 489. 

(2) Act of July 29, 1813. Betts’ Prac. 124. Ibid. 10. Ware, 476 
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§ 552. The court discourages hard and sharp practice, either 
in the proceedings in court, or in the negotiations between 
the parties—hurrying up a suit without a demand of payment 
or reasonable indulgence—refusing to listen to officers of ad- 
jastment— making technical objections to a tender sufficient in 
amount—if brought before the court, are likely to be remember- 
ed in the decree upon the question of costs, and, in like manner, 
the court encourages efforts to settle, and a tender or offer to pay 
a reasonable sum, and will, under all circumstances, hold an of- 
fer to pay as equivalent to a technical tender, and a declaration 
in advance, that less than a certain sum will not be accepted, 
will be considered as waiving a formal tender.(a) 

It is the common practice of Courts of Admiralty, to give coun- 
sel fees either in the shape of damages, or as a part of the costs.(b) 


$553. It is often the case, from the peculiar form of Admi- 
ralty proceedings, that justice requires that costs should be ap- 
portioned—as, when the court discriminates between parties in 
its decree, and some appeal and others do not—and when the 
property is in custody in several causes, and the fees of the 
Marshal for the custody and keeping of the property, have ac- 
crued for a common benefit to unconnected parties—in such 
and similar cases, the court will sometimes apportion the costs.(c) 

Costs are taxed by the clerk, on notice to the opposite party— 
subject to an appeal to the Judge—and when the costs are to 
be paid out of a fund in court, the taxed bill should be filed. 


$554. The final decree of the court being pronounced, the 
Clerk enrols the decree. The enrolment consists of an engross- 
ment of the pleadings, processes, stipulations, orders and evi- 
dence in the cause, arranged in chronological order, from the 
libel to the final decree, constituting a complete written history 
of the cause. The depositions, and exhibits, and documents, 
if there be any, are inserted at length in the enrolment, as a 
part of the evidence, and the testimony of the witnesses who 
are examined in court, is copied from the notes of testimony 
taken by the Judge. 


(e) Duntap, 104-5. Conk. Prac. 711. (b) 9 Wheat. 362. 3 Pet. R. 307. 
(c) 2 Law Rep. (new series,) 24. 


CHAPTER XXXIII. 


Execution. 


$ 655. In all cases, the libellant may have an attachment to 
compel the defendant to perform the decree. This is obtained 
by order of the court on motion, and upon the attachment, the 
defendant may be arrested and committed to prison, until he 
performs the decree, or is otherwise discharged by law or by 
the order of the court. The court would therefore require 
cause to be shown why an attachment should issue in the first 
instance. In cases where the decree is for the mere payment of 
money, although the rule of the Supreme Court provides that 
the party may, at his election, have the attachment in such ca- 
ses, that election is, of course, subject to the discretionary con- 
trol of the court, who would not allow its process to be made a 
mere instrument of oppression. If it should appear that the 
party have goods and chattels, from which the money can be 
made by a levy, then the proper process is a writ of execution, 
combining the nature of a capias, and fert facias, command- 
ing the Marshal or his deputy to levy the amount, of the goods 
and chattels of the defendant, and for want thereof, to arrest 
his body to answer the exigency of the execution.(a) 


$556. The following is the form of an execution: 
THE PRESIDENT OF THE UNITED STATES OF AMERICA, 
To the Marshal of the Southern District of New York, 
Greeting : 

Whereas, a libel was filed in the District Court of the United 
States, for the Southern District of New York, on the 
[u. 8.) twenty-eighth day of October, one thousand eight hua- 
dred and forty-three, by Elisha Burgess, libellant, ageinst 


(«) Ad. Role 21, 
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Ramon De Zaldo, and such proceedings were thereupon had, 
that by the judgment and decree of the said court in said cause, 
on the twenty-second day July lust past, the said Ramon De 
Zaldo was required to pay to the said Jibellant the sum of five 
husdred and two dollars and three cents, besides his costs in 
this suit, to be taxed, and execution was ordered therefor : And 
whereas, the said costs have been duly taxed at the sum of 
one hundred and seventy-nine dollars and fifty-nine cents, as 
by the records and files of said Court fully appear. 

Now, therefore, we command you, that of the goods and 
chattels of the suid Ramon De Zaldo, in your district, and, in 
default of goods and chattels of him, then of the lands and te- 
nements in your district, of which he is seized, on the day you 
shalt receive this writ, or at any time afterwards, you cause to 
be made, the sum of six hundred and eighty-one dollars and 
sixty-two cents; and further, that you have those moneys in 
said court, at the City Hull, in the City of New York, on the 
first day of June nest, to render to the said libellant in satisfac- 
tion of said decree ; And in default of goods, chattels, or lands, 
then that you arrest the said defendant, if he be found ir your 
district, and keep him under safe and secure arrest until he 
shall pay the said sum of six hundred and eighty-one dollars 
and sixty-two cents, with interest, from the said twenty-second 
day of July last past, and your fees, or until he be otherwise dis- 
charged by law or by the order of the cotirt ; and that you duly 
return to the said court what you shall do m the premises, toge- 
ther with this writ. 

Witness the Honorable Samuel R. Betts, Judge of the said 
court, in the Southern District of New York, this twenty-se- 
venth day of May, one thousand eight hundred and forty-four, 
and of our independence the sixty-eighth. 

Janes W. Metcaty, Clerk. 


Burr & Benenict, Procéors. 


Executions in favor of the United States may run through- 
out the United States, and, in cases of individuals, they may 
run throughout the State, even where there are two dis- 
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triets in the State; but they must, in all cases, be issued from, 
and returnable to, the court, where the decree is obtained.(a) 


§ 557. In cases in rem, where there has been a decree of con- 
demnation and sale, a venditioni erponas is the proper execu- 
tion to issue, if the property be still in custody. If the property 
have been delivered on stipulation, an order is made that the sti- 
pulators perform the condition of their stipulation, and in de- 
fault thereof, that a summary judgment be entered against 
them on their stipulation, on which an execution issues against 
them in personum. 


$558. If the property is still in custody, and a venditioni ex- 
ponas issues, the marshal, on proper public notice, sells the pro- 
perty and is bound to pay the proceeds forthwith into the hands 
of the clerk, to be paid into the registry of the court, to be dis- 
posed of by the court according to law.(6) 

The following is the form of the writ: 


“ Southern District of New York, ss. 
“Thre President of the United States of America, to the Mar- 
shal of tte Southern District of New York, Greeeting : Whereas, 
« libel of information was filed in the District Court 
of the United States for the Southern District of New 
{u- 8.) York, on the first day of March, in the year of our 
Lord one thousand eight hundred and forty-nine, 
against the ship Rover, her tackle, apparel, and 
furniture; praying that the same may be condemned and sold, 
for the causes alleged in the said libel of information. And 
whereas the said ship has been attached by the process issued 
out of the said District Court, in pursuance of the said libel of 
information, and is now in custody by virtue thereof: and such 
proceedings have been thereupon had, that by the final sentence 
and decree of the said court, in this cause made and pronouneed, 
on the first Tuesday of June one thousand eight hundred and 
forty-nine, the said ship, her tackle, apparel, and furniture are 
condemned and ordered to be sold by you, the said Marshal, 


(e) Stet. a4 Large, 184. "(by Rule 41. 
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after giving six days notice of such sale, according to law — 
Therefore, you, the said Marshal, are hereby commanded to 
cause the said ship, her tackle, &c., so condemned and ordered 
to be sold, to be sold in manner and form, upon the notice and 
at the time and place by law required. And that you have the 
moneys arising from such sale, in said Court, at the city hall in 
the city of New York, on the first Tuesday of July, one thousand 
eight hundred and forty-nine, and that you then pay the same 
tw the clerk of the court, and have you also then and there this 
writ. 

“ Witness, the Honorable Samuel R. Betts, Judge of the said 
Court, at the city of New York, in the Southern District of New 
York, this twenty-fourth day of June, in the year of our Lord 
one thousand eight hundred and forty-nine, and of our indepén- 
dence the seventy-third. 

“Jas. W. Mercatr, Clerk. 

*C, L. Benevict, Proctor,” 


On which the marshal returns as follows: 


“In obedience to the above precept, I have sold the said ship 
Rover, her tackle, apparel, and furniture, and the proceeds of 
snch sale, amounting to thirteen thousand one hundred dol- 
lara, I have paid to the Clerk of this Court as I am above com- 
manded. 

“Dated this 15th day of July, 1849. 

“Henry F. Tatumapce, U.S. Marshal.” 


$559. It is a great irregularity for the marshal to distribute 
the money, or any part thereof, to the parties, even according to 
the decree. His function, under a venditioni exponus, is solely 
to sell the property for cash, and bring the proceeds of the sale 
into court, deducting nothing but the expenses of the sale. The 
flexibility of Admiralty process, of which mention has been 
often made, renders it highly improper for any of the officers of 
the court to meddle with that which may, in the end, be materi- 
ally modified by the court.(a) 


(e) 6 Wheat. 194. Ante, § 398. Ware, 354, 356. 
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It often happens that there are liens upon the property sold: 
accruing while the property is in custody of the law—such as 
wharfage, storage, labor, &c. These the marshal has no right 
to pay without the order of the court; much Jess would he 
have the right to discharge previously existing liens, of any de- 
scription.(a 


§ 560. Ail moneys paid into the hands of the clerk, to be de- 
posited in the registry of the court, must be immediately depo- 
s:ted, in the name of the court, in some bank designated by the 
court as the depository of the registry, and that account must 
always be kept by the bank, subject to the condition that no 
money shall be drawn out, except by a check signed by a judge 
of the court, aud countersigned by the clerk, stating on whose 
account and for whose use it is drawn, and in what suit, and 
out of what fund, in particular, it is paid.(b) 

It is the duty of the clerk to keep a regular book containing 
a memorandum and copy of all the checks so drawn, and the 
dates thercof, and it is his duty at every term to report to the 
court in detail the inoneys in the registry. After the proceeds 
of a sale are in the registry, there not unfrequently arise grave 
questions in the matter of distributing the funds; for, in Admi- 
ralty, the principles of distribution vary according to cireum- 
stances. They are sometimes distributed according to the order 
in which the suits were commenced, and sometimes in the order 
in which the liens were created, and sometimes in the reverse 
of that order, and sometimes to all alike, rateably. The order of 
distribution, or marshalling the proceeds, is settled by the court 
according to the legal priority, although the court sometimes 
refers it to the clerk to report the claims and their order of pre- 
ference. The clerk then gives the parties a hearing and makes 
up his report in writing, to which any party may take excep- 
tions, in the same manuer, as to other such reports, and the 
matter is thus brought before the court for argument, and final 
and deliberate adjustment.(c) 


(e) Ware, 351, 359. (5) Ad. Rate 42. 
(s) 4Cranch, 328 1 Wend R.39,. Boyd's Proc. 45. 
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$561. Proceeds in the Registry.—Any person having an inte- 
rest in any proceeds in the registry of the court may, by petition 
and summary proceedings, intervene for his interest for a delivery 
of them to him, notwithstanding the decree ; and upon due notice 
to the opposite party, if any, the court will proceed summarily 
to hear and decide thereon, according to law and justice. If 
the party fail in his claim, or desert it, the court may award 
costs against bim (a) 


§562. Remnants and Surplus.—lit is often the case in pro- 
ceedings in rem, that after a condemnation and sale, and pay- 
ment of the libellant, there remains in court an unappropriated 
balance of the proceeds ; this is sometimes called remnants and 
surplus. The party entitled to the whole or any portion of the 
residue can obtain it only by petition or motion to the court. 

The proceeds of property which was affected by a lien are 
still affected by it, in whosesoever hands they may be. The 
regular sale of property, under a decree of the court, gives a 
good title against all the world, and hence the proceeds are often 
subject to demands which were not embraced in the suit; and 
the court, on motion or petition, will adjudicate upon the rights 
of parties claiming an interest in the remnants and surplus.() 

The party may also proceed against remnants by libel and 
monition in a new suit, if he have a lien upon them. 

The notion prevailed, for a while, that a party might enforce, 
against proceeds or remnants and surplus in the registry, a de- 
mand which he could not enforce against the property by an 
original suit. It is now, however, well settled that a party will 
not be allowed to resort to the proceeds or remnants of the pgo- 
perty to enforce a demand which was not a lien upon the pro- 
perty, and enforceable in the Admiralty.(c) 


(«) Ware, 259. Gilp. 189. (8) Gilp. 189, 549. 
(6) 3 Hag Ad.129. 1 Vescen. 154 Ed. Ad. Jur. 99 to 108, 
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Petitions— Motions— Orders— Rules—Notices. 


§ 563. There are proceedings of an independent character 
connected “ith the powers of a Court of Admiralty, which 
are not properly actions or suits. These are originally com- 
menced by petition, and carried to their final determination by 
the simple orders of the court, without any formal suit or pro- 
cess.(a) 

Such are proceedings for a survey, on the application of sea- 
men alleging unseaworthiness—or, on the application of a 
master to authorize a sale by him, as master, or other proceed- 
ings, where a final decree or adjudication, inter partes, is not 
sought for, but where the aid of the court is sought, to authenti- 
cate, or give solemnity and impartiality to proceedings autho- 
rized by statute and by the general Admiralty law. And 
whenever a party desires the order of the court, regulating, 
correcting, modifying, or arresting the proceedings in the cause 
—or authorizing any incidental, ancillary, or provisional pro- 
ceeding, he may apply to the court by petition or motion.(6) 


$564. If a petition be resorted to, the petitioner must state 
briefly and clearly the facts on which the demand for the relief 
are founded, either by a full statement, or by reference to the 
plgpdings, depositions, or other documents, and must close with 
a prayer for the relief desired, so framed as to inform the court 
and the opposite party, if there be one, of the relief demanded 
in the premises. The petition must be sworn to by the peti- 
tioner. A copy must be served on the Proctor of the opposite 
party, with such notice of the time of presenting the same, es 
is required by the rules of the court. 


(e) Dunlap’s Prac. 129. Betts’ Prac. 117, 119. 
(6) Seaman's Act, §3. Ante, § 299. Betts’ Prac. 117. Dunlap’s Prac. 129. 
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§ 565. In case a motion is resorted to, the facts must be 
brought before the court in affidavits, or by proper reference to 
the pleadings, depositions, or other documents. 

Copies of the affidavits must be served, with a notice 
containing, like the prayer of the petition, an intelligible state- 
ment of the relief or order which the party desires. 

The other party produces, at the hearing, without service of 
«opies or notice, such proofs by affidavits or other documents, 
as may best answer his purpose. 

On these two sets of papers, the court usually disposes of the 
matter, unless in the exercise of a sound discretion, time and 
liberty are given, by the court, to the moving party, to introduce 
rebutting ‘or explanatory proofs. This is rarely done except 
in cases of urgent equity, of hardship or of surprise. 

Wherever circumstances authorize or require an ex parte 
motion or petition, as is sometimes the case, the court always 
Tequires not only full proofs to justify the order asked for, but 
also proof of diligence in endeavoring to give notice to the 
other party, if it be a matter of which he is entitled to notice. 


$566. In the English Admiralty, the court, in most cases, 
gives its directory orders, the form of a writ, under seal of the 
court. They are sometimes called commissions, and sometimes 
‘warrants—thus, there are commissions to take bail—to appraise, 
to sell, &c.—which are moved for by the party, ordered by the 
court, and issued by the clerk. In the American Admiralty 
Courts, with more simplicity and directness, the order of the 
court, made on motion or petition, takes the place of the com- 
mission or warrant—a copy certified by the clerk being sufficient 
evidence of the direction of the court.(a) 

There is, however, no legal objection to the more cumbrous 
and expensive forms of the English practice. 


§ 567. There are no common motions, orders and rules, in 
Admiralty. The rules of court may sometimes authorize or- 
ders, of course, but they are always to be entered by the clerk, 


(a) Betts’ Prac. 43, 44, Dunlap, 177. 


312 ADMIRALTY PRACTICE. 


as made in court, either as of the stated term of the court, or 
as of a special court of that day. There are many chamber 
orders, mere mandates of the Judge—staying proceedings for a 
provisional purpose—extending or enlarging time—directing the 
issue of process—fixing the amount of bail, &c. These are made 
ex parte by the Judge, on affidavit showing the necessity— 
they are not entered in the minutes of the court, but are served 
on the opposite party, by delivering him acopy. If be be of 
opinion that the order has been granted improvidently, or on 
mistaken suggestion, he may apply for a hearing upon it, on an 
ex parte order to show cause why it should not be vacated.(a) 


§ 568. Each court prescribes what notice shall be given of 
the various steps in a cause to be brought before it. The 
different systems of common law and equity practice, in the 
courts of the States, which prevail in the Courts of the Uni- 
ted States, in common law and equity causes, have caused, 
in some proceedings, diversity, where it ought not to ex- 
ist. In the New York districts, no causes are put upon the 
docket or calendar, at any term of the court, except such as 
the parties shall notify the clerk to put upon the docket, and 
shall also notify the opposite party that they are to be so put 
on. In other districts, the clerk, from his own registers, entries, 
and files, makes up a docket or list of all the causes at issue, 
and no notices are given, by or to any one, on the subject. Each 
party is expected to attend court, and when his causes are 
called, either bring them on for trial, or, by the order of the 
court, or the consent of his adversary, have them continued ; 
or if his adversary be not present, have them dismissed or de- 
cided by default. This latter practice is the proper Admiralty 
practice. It prevails in the Supreme Court of the United 
States, and might well be prescribed by that court for all the 
District and Circuit Courts in Admiralty causes, , 

All notices in the Southern District of New York, are notices 
of four days. In ali matters except the hearing of causes, al- 


(e) Vid. Precedents in the Appendix. 
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though the regular notice is four days, the court will, on suffi- 
cient cause shown, order a shorter notice.(a) 

All notices and other papers to be served in a cause, are to 
be served on the proctor instead of the party, if a proctor have 


appeared in the cause. 


$ 569. Each District Court and each Cireuit Court may, by ge- 
neral rules, regulate their practice, in such manner as they shall 
deem most expedient for the due administration of justice, in 
suits in Admiralty, in al] cases not provided for by the General 
Admiralty Rules of the Supreme Court—and such rules exist 
in most, if not all the districts, both in the Circuit Courts and 
the District Courts. Those of both courts, in the Southern Dis- 
trict of New York, in Admiralty cases, will be found in the Ap- 


‘pendix.(d) 


(a) Vid. the Rules. 
(6) Ad. Rule 46. Process Act of 1792, § 2. 
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Admiralty and Maritime Crimes. 


$570. The grant in the Constitution, of judicial power, to the 
government of the United States, in all cases of Admiralty and 
maritime jurisdiction, is without limitation, and, of course, em- 
braces criminal as well as civil cases. It is under this grant 
alone, that the federal government have the right to punish a 
large class of offences whose punishment is provided for, in the 
acts of Congress in relation to crimes and offences on the high 
seas. In these acts, the various offences are not classed of de- 
scribed as Admiralty cases, but they are indiscriminately ar- 
ranged with other descriptions of crimes subject to the federal 
jurisdiction. They will be found in the crimes acts of 1790, of 
1804, of 1820, of 1825, and of 1835, in various sections, providing 
for the punishment of crimes and offences committed “on the 
high seas, or in any arm of the sea, or in any river, harbor, creek, 
basin or bay, or in any other waters within the Admiralty and 
maritime jurisdiction of the United States.” The power of the 
federal government to punish these offences, is derived from the 
Admiralty and maritime grant in the Constitution ; and of all of | 
them which are not capital, the District Court has jurisdiction. 
If committed within any district, the trial must be in that dis- 
trict; and if upon the high seas, out of a district, then in the 
district where the offender is apprehended, or into which he may 
be first brought.(2) ‘Those who contend for the narrow juris- 
diction of the Admiralty. have not always considered what would 
be its effect upon the criminal jurisdiction of the General Gov- 
ernment. 


§ 571. Under the general provisions that, in Admiralty and 


(a) Const. art. 3,§2. 1 Stat at Large. 4 id. 115,777. 5id. 517. 6 Amend 
to the Const. U. 8. 
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maritime cases, the mode of proceeding should be according 
to the usages of courts of Admiralty, the trial of maritime offences 
must have been according to the usage of Admiralty courts,(a) 
had not the Constitution and amendments otherwise provided : 

“The trial of all crimes, except in cases of impeachment, 
shall be by jury, and such trial shall be held in the state where 
the said crimes shall have been committed, but when not com- 
mitted within any state, the trial shall be at such place or places 
as the Congress may, by law, have directed,”(5) 

“No person shall be held to answer for a capital, or oth- 
erwise infamous crime, unless on presentment or indictment 
of a grand jury, except in cases arising in the land or naval 
forces, or in the militia when in actual service, in time of war or 
public danger.”(c) 

“Tn all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial by an impartial! jury of the state and 
district where the crime shall have been committed, which dis- 
trict shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation, to be con- 
fronted with the witnesses against him, to have compulsory pro- 
cess for obtaining witnesses in his favor, and to have the assis- 
tance of counsel for his defence."(d) 


§ 572. The practical operation of these provisions, has been to 
make the practice of the Admiralty, in criminal cases, the same 
as the practice of the courts of common law, in likecases, The 
cases are none the less cases of Admiralty and maritime juris- 
diction, although, like criminal cases in the English Admiralty, 
they are tried before a jury, and, from the beginning, conducted 
after the manner of trials at common law, in criminal cases, 
The proper effect of those provisions is not, however, to adopt, 
in such cases the practice of the state courts, but the practice 
must be according to the usage of Admiralty courts, subject to 
the limitations of the Constitution, the amendments, and the 
acts of Congress.(e) 


(a) Act of May Sth, 1792, § 2 (5) Const. art. 3, § 2, 
(c) 5th Amendment. (4) Gth Amendment. 
(e) Conk. Treat, 395. 
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$573. The powers usually exercised by justices of the p 
and other magistrates in the states, of issuing warrant 
crimes, making preiiminary examinations, and commit 
are usually exercised by the United States’ commissionen 
virtue of the act of August 23, 1842, which will be found iz 
Appendix.(«) 


(6) 5 Stat. at Large, 516. 


CHAPTER XXXVI. 
Limitations. 


$574. There is no fixed rule of limitation of the time in which 
Admiralty suits shall be brought, except in the cases of crimi- 
nal suits, and suits quasi criminal. Statutes of limitation are 
founded entirely on public policy, rather than on sound principle. 
Indulgence to a debtor, and delay in prosecuting him, would 
seem not to form any good reason why the creditor should lose 
his debt. The policy of all nations has, however, fixed limits 
to that indulgence, in certain cases--longer in one nation than 
another, and almost as various as the classes of cases. These lim- 
itations have usually been subject to exceptions, one of which is 
in favor of persons beyond sea, and all of which have their foun- 
dation in the inconvenience or impracticability of sooner enfore- 
ing the demand. 


$ 575. If the omission to enact any statute of limitations in 
civil cases of Admiralty and maritime jurisdiction, sprang from 
the peculiar character of the cases, and the pursuits of many of 
those employed in maritime commerce—a large portion of their 
time in foreign countries, on the seas, and beyond the seas— 
urged by the strongest incentives of commercial necessity, as 
well as of public policy, to pursue their avocations without in- 
terruptions, and without being the masters of their own steps—it 
would not be the only instance in which the founders of the 
republic, and the framers of her first system of laws, silently 
manifested their remarkable forecast and practical wisdom. I 
cannot help thinking, that in such cases, the matter of limita- 
tions isabest left as it is, to the discretion of the court, who 
can eum judge in view of all the circumstances, whether the 
demand be so stale as to be considered neglected and aban- 
doned—availing themselves of that principle of limitation in the 
administration of every system of jurisprudence which is de- 
rived out of the nature of things, and which is admitted in the 
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universal maxim,—“vigilantibus non dormientibus subveniunt 
leges.” This is the constant practice of courts of Admiralty. 
This discretion of the court is not mere caprice, nor will, nor 
arbitrary power. It is the sound legal discretion of cultivated 
reason, in which the circumstances of the parties and of the 
property, and of the transaction—the wants and convenience of 
commerce, and the demands of public policy—and, most espe- 
cially, the analogies of the local laws of limitation, are fully to 
be considered and carefully weighed.(a) 


$576. In criminal and penal cas&s, and cases of forfeiture, 
there are limitations fixed by the acts of Congress. No person 
shall be tried for treason, or other capital offence, wilful murder 
and forgery excepted, unless the indictment for the same be 
found by a grand jury within three years next after the com- 
mission of the offence ; nor shall any person be prosecuted, tried, 
or punished for any offence, not capital, unless the indictment 
or information for the same be found or instituted within two 
years from the time of committing the offence; this does not, 
however, extend to persons fleeing from justice.(6) 


§ 577. For a large number of offences against the revenue 
laws, ships and vessels and other property are specifically for- 
feited, and the forfeiture is enforced by proceedings in rem in 
Admiralty. By the custom house act of March 2, 1799, § 89, 
prosecutions for those forfeitures, as well as actions against per- 
sons for violations of that act, are limited to three years next after 
the penalty or forfeiture was incurred ; but by the act of March 
26, 1804, § 3, the limitations in such cases, was extended to five 
years. The same period of limitations applies to prosecutions for 
the slave trade by the 9th section of the act of April 20, 
1818. 


(a) 2Gall. 477. 3 Mas.91. 5 C. Rob. 102 2 Levin. 207, 21 Serbs 

180. 3 id. 235. 6id.46. 1 Dod. 463. & Samu.276. 1 Yo. & Col. 4 

& Fin. 121. 2 Dod. 338. Edw. Jur. 149, Stat. 4 Anno, c. 16. 3 Hag. iacue 419 
Howard, 234. 


(b) Crimes Act of April 30, 1790, § 31. 2 Cranch, 336. 1 Gal. 397. 


CHAPTER XXXVII. 
THE CIRCUIT COURTS OF THE UNITED STATES. 


The Jurisdiction and Practice in Admiralty and Maritime 
Cases. 


$ 578. It has been already stated, that the circuit courts have 
no original civil Admiralty jurisdiction. It has also been shown 
in what cases and how, original cases, in the District Court, may 
be transferred to the Circuit Court for original hearing. The 
Circuit Court has also, concurrently with the District, a large 
criminal jurisdiction in Admiralty cases. In all these cases, the 
practice in the Circuit Court, is like that in the District Court, in 
like cases, and is set forth in the preceding sections of this work, 
and to them the reader is referred. The Admiralty rules of the 
Supreme Court, apply to the Circuit as well as the District Court, 
The practice of the Circuit Court, in cases of appeal, however, 
should be stated.(c) 


$579. Appeals.—F rom all final decrees in a District Court an 
appeal, when the matter in dispute, exclusive of costs, shall ex- 
ceed the sum or value of fifty dollars, is allowed to the Circuit 
Court next to be holden in the District. 

The appeal can be taken only to a final decree. An interlo- 
cutory decree—an incidental decree—a decree in a matter of 
discretion, cannot be appealed from. ‘The appeal from the final 
decree, however, brings up for review all the orders, decrees, and 


proceedings in the cause.() 


$580. It is of great importance to the due administration of 
justice, that causes should not be carried up in fragments, upon 


(a) Ante, $$ 320 to 323. 
(b) Act of March 3, 1803. 6 Crancb, 206. 7 id. 152 9 Wheat. 576. lid 
280. 2 How. 238. 
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successive appeals. It would occasion very great delays and 
oppressive expenses. It was to prevent such a course, unques- 
tionably, that the Congress limited appeals to final decrees, and 
in the same spirit, the courts have always held, that if one party 
appeals and the other party does not also appeal, he shall] be 
bound by the decree of the court below, and also of the court 
above, and will not be permitted to ask that the decree be modi- 
fied in his favor, nor to bring another appeal. We hence derive 
the true criterion of a final decree. The final decree is not that 
which decides upon the substantial merits of the action, but that 
which completes the decretal action of the court in the cause ; and 
that an appeal will bring up for review, at once, all that the court 
has done in the cause, so far as it may injuriously affect the 
appellants. We also perceive the proper functions of an appeal, 
which is to bring up for rehearing and re-adjadication the 
whole action of the court below, so that the court above 
may, in all things, do what the court below should have done, 
or remand the cause, with directions, which shall render another 
appeal unnecessary.(a) 

If, therefore, there remain to be made any order—for costs—for 
confirmation of a report—for distribution, or other order, which 
is but a consequence of the decree on the merits, the appeal can 
not be entered before such order is made—that is the final decree, 
—not till then is it in a state for execution, without further ac- 
tion of the court below. 


§ 581. The matter in dispute must be fifty dollars, exclusive 
of costs, or an appeal will not lie. If, however, the amount au- 
thorizes an appeal, the question of costs is subject to review, as 
well as any other question.(d) 

When the libellant appeals, the amount of the matter in dis- 
pute is the amount demanded in the libel. If there be no amount 
specifically demanded in the libel, the party will be permitted to 
show the amount by affidavit or otherwise. The courts, in de- 
ciding upon the question of amount, lean with a liberal con- 


(a) 3 Pet. 318 10 Wheat. 431, 502. 12 id. 429. 
(b) 2 How. 210. 3 Pet. 307. 
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struction in favor of the right of appeal, and if the recovery can, 
by posssibility, be more than fifty dollars, an appeal will lie.(a) 

Whenever the rights of the parties are separate, although they 
be co-libellants or co-defendants, and the decree is distributive, 
as in cases of salvage, mariners’ wages, and such cases, the ag- 
gtegate amount does not give the right to appeal, but no party 
will be allowed to appeal unless the amount in dispute, so far as 
he alone is concerned, exceeds fifty dollars.(d) 

When the defendant or claimant appeals, the amount decreed 
against him is the matter in dispute. 

Whenever one party appeals the other party may appeal, so 
as to bring up for review the whole decree. But either party 
may appeal from the whole or from any part of the decree. 


§ 682. The appeal from the District Court must be made to 
the Circuit Court next to be holden in the District. The time 
limited for an appeal is, therefore, very brief. All appeals from 
the District Court to the Circuit Court must be made’while the 
court is sitting, or within such other period as shall be desig- 
nated by the District Court, by its general rules, or by an order 
specially made in the particular suit. If an appeal be not so 
made the decree may be executed.(c) 


§ 583. An appeal should be made in writing, and filed in the 
District Court. No particular form of words is necessary to con- 
stitute an appeal. It will be held sufficient if it show clearly 
that the party appeals from the decree. 

In the Southern District of New York the matter of appeals 
has assumed more regularity and form than in some of the other 
districts, and the practice there has been found conducive to a 
full rehearing of the cause. with the greatest economy of time, 
labor and expense. The practice in that District, therefore, will 
be alone stated. In any District where the practice is different, 
a recurrence to the rules of the courts there, will show in what 
respects this practice is to be modified or departed from. 


(s) 4 Dal. 20. 4 Cranch, 216. 5Sid-13. 7 id. 276. 3 Peters, 33. 7 id. 453. 


Gilp. 37. 
(6 8 Poters, 4. 6 id. 143, 


Ad. Bule 25. 3 Mas. 443, 
se a1 
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The convenience of parties has been usually foundto require 
that a few days time should be allowed, as a matter of course, 
in which the party may consider whether he will appeal. In 
England fifteen days are allowed. In the civil law practice, the 
time was ten days. By the rules of the District Court, ten days 
are allowed from the time when the decree is in a condition to 
be executed without further proceedings in that court.(a) 


$ 584. So far as the District Court is concerned, a brief notice 
in writing to the clerk of the court, and to the opposite proctor, 
is a sufficient notice of the appeal, to operate as a stay of pro- 
ceedings till security may be put in, 

This notice is as follows: 


“DISTRICT COURT OF THE UNITED STATES FOR THE SOUTH- 
ERN DISTRICT OF NEW YORK. 


re 


“A.B. 
vs. 
Cc. D. 
“Sir :—The defendant intends to ap- 
peal from the final decree of the court in this cause. 
“Dated Oct. 1, L848. 


“E. T., Proctor for Def’t. 
“To J. W. M., Esq., Clerk.” 


This notice served on the clerk and the opposite proctor, will 
stay the execution of the decree, till the expiration of the time to 


put in the necessary security on the appeal, which is required 
by the rules of the District Court, 


$ 585. Whenever an appeal is entered the appellant must give 
security for damages and costs within ten days after the appeal 
is entered, and if security is not given within that time, the de- 
cree may be executed as if there had been no appeal, unless the 
court allow further time. ‘The appellant must give four days 
notice to the adverse party, or proctor if he have one, of the time 


(a) Dist. Rules, 151, 152 
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and place of giving the stipulation, and of the persons proposed. 
as sureties, with their additions and description. The sureties 
must then justify, and submit to an examination as to their suf- 
ficiency. They must stipulate in double the decree for damages 
or debt and costs, when the defendant appeals, and in such sum 
as may be fixed by the court, if the appeal be by the libellant(a) 

The rules of the Circuit Court require that there should be an 
appeal in writing, more formal than the notice of appeal which 
has been mentioned, and that it should be returned with the 
other documents, as an important paper in the court above. It 
should briefly state the allegations and prayer of the parties in 
the proceedings in the District Court, and the decree, with the 
time of rendering the same.(b) 


$ 586. It is the well settled practice of the Admiralty, that in 
the appellate court, the parties are permitted to allege what was 
not alleged, and to prove what was not proved, in the court 
below. This, however, mast be taken with the limitation that 
new causes of action cannot thus be introduced in the appellate 
court, otherwise an appeal might be made the means of giving 
original jurisdiction to an appellate court (c) 

The effect of this practice has been to present appeals in three 
classes : 

1. Appeals for a mere review of the action of the court below 
in which, on the same pleadings and the same proofs, the cause 
is to be re-argued in the court above. 

2. Appeals in which, on the same pleadings or allegations, 
the cause is to be re-tried, on the testimony in the court below, 
and other testimony, introduced for the first time in the court 
above. 

3. Appeals in which the whole proceeding is re-constructed, 
new pleadings or allegations are put in, and the cause proceeds 
in all respects as though it had never been heard in the court 


below. 
§ 587. It is obvious, that the course of proceedings in the court 


(e) Vid. the form of the stipulation in the Appendix. 
(4) Cire. Coart Rule, 118. 
(e) Ante, § 483. Clerke Prax. tit. 60. Hell Ad i110. 
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above, as well on the part of the court as of the parties, mrust 
vary materially, as the appeal shall be of one or the other of 
those classes. Appeals are usually of the first or second class, 
Those of the third class are very rarely, if ever, necessary or 
expedient. 

‘The appellant must, therefore, in his appeal, state what course 
he intends to pursue in this behalf in the court above, and 
he shall be concluded by the appeal. 

This appeal must be signed by the party or his proctor, and 
filed in the District Court, within the time limited for appealing, 
and with it must be filed an affidavit of service of a copy of # 
on the proctor of the appellees in the court below.(a) 

Nothing further is necessary to be done to complete the appeal. 
No answer need be made to the appeal, or issue taken upon it, 
and no process or order is necessary to bring the appellees into 
the Circuit Court. The appellant must, however, proceed to 
have the necessary documents transcribed without delay, and 
within twenty days, and by the first day of the term of the Cir- 
cuit Court next after the appeal, unless a longer time is allowed 
by the judge.(4) 


§ 688. Within four days after the documents are completed 
by the clerk of the District Court, the appellant must cause 
them to be filed in the Circuit Court, which is then deemed to 
‘be possessed of the cause. If the appellant do not have the 
documents thus returned, the appeal is not received, and is 
deemed deserted, which may be certified to the court below, 
and thereupon that court may proceed to execute its decree.(c) 
” After the Circuit Court is possessed of the cause, by the re- 
receipt of the return from the District Court, the cause is no 
longer in the District Court. That court can not make any or- 
der whatever in relation to it.(d) 

If on the appeal it shall not be intended to make new allega- 
tions, nor to pray different relief, nor to seek a new decision 


(a) Cire. Rule 119, 120. Vid. the form of an appeal in the Appendix. 
(8) Cire. Rale, 118, 124, 127. 

(e) Cire. Rule 124, 125. 

(d) Gilp. 40. 1 Gal. 503. Wheat. 194. 
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of the facts, then the pleadings, evidence, and decree, with the 
stipulations and the clerk’s account of the funds in court, and the 
appeal, must be certified to the circuit with the appeal—and, in 
all cases, the statement of facts agreed upon by the parties, or 
settled by the District Judge, and on file, according to the 
practice of that court, may be certified in place of the evidence 
at large. 

If it be intended to seek only a new decision of the facts, 
then the pleadings, with the stipulations and the clerk’s account 
of the funds in court, and the exhibits and depositions, and the 
appeal, are alone to be certified. 

If it is intended to put in new pleadings and seek new re- 
lief, then the return will contain only the appeal, copies of the 
process and return, the clerk’s account, and the depositions, 
exhibits, and stipulations in the cause.(a) 

The return or record sent from the court below to the Appel- 
late Court, is called Apostles, from the Greek aeogsddev to send 
away.(b) 


§ 589. By an appeal from the District Court to the Circuit 
Court, the Circuit Court becomes possessed of the cause, which 
is no longer in the District Court. The Circuit Court alone can 
make orders in it, and executes its own judgment without any 
intervention of the District Court ; and, on the other hand, if a 
further appeal be had, to the Supreme Coart, that court does 
not execute its own judgments, but sends a special mandate to 
the Circuit Court, to award execution thereon. The regular 
order of proceedings, therefore, requires that the property should 
follow the cause into the Circuit Court, not only with a view to 
its own action, but also that of the Supreme Court.(e) 

If, therefore, there be a vessel or other property in custody of 
the Marshal, he should, by a proper order, be directed to hold 
it, subject to the order of the Circuit Court instead of the Dis- 
trict Court. If there be funds in the District Court, they must 
be transferred to the Circuit Court, and deposited subject to its 
order—and the original stipulations, taken in the District Court, 


(s) Circ. Rule 121, 122, 123. Vid. the Forms in the Appendix. 
(8) Consett Prac. 193. 2 Brow. Civ. Ad. 433. 
(c) 6 Wheat. 194, and cases there cited. 5 Cond. 65. 
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must be sent up to the Circuit Court. In no other manner can 
the cause be entirely in the Circuit Court, and that court have 
the power to make a full decree, and execute its own decree. 
For in the District Court, as well asin the Circuit Court, all 
parties and stipulators are bound hy the decree in the cause, 
and it operates directly upon the persons and property. ‘The 
Circuit Court will, if necessary, by mandamus, compel the dis- 
trict clerk to make the necessary return.(a) 

As soon after final decree as you have determined to ap- 
peal, and within the term allowed, give notice of appeal 
to the Clerk of the District and the opposite Procter. 
Give the necessary stipulations. Prepare, with care, 
the formal appeal. Serve copy on opposite Procter, 
and file the original in the District Clerk’s office, with 
affidavit of service. 

Order the necessary transcripts and return to be made to 
the Circuit Court. 

See that they are actually returned and filed in the Cirenit 
Court in due time. 

See that the property, money, and stipulation, are alse 
transferred to the Circuit Court. 


$690. The enrolled decree remains in the District Court as 
the decree of that court, and, till reversed, it is binding upon all 
the parties, as an adjudication of the right. It is suspended or 
stayed in operation during the pending of the appeal. 

It is properly said, in regard to Admiralty cases, that an ap- 
peal suspends the sentence below, altogether, and the language 
of some of the cases has been thought to justify the opinion, 
that an appeal entirely destroys the effect, if not the operative 
existence, of the decree appealed from. The extent of the prin- 
ciple, however, seems to be that, notwithstanding the decree 
below, the cause is to be heard and decided in the Appellate 
Court, according to the law, as it exists at the time of the hear- 
ing, in the Appellate Court, in the same manner as if no sen- 
tence had been pronounced. In other words, the question is 
not in the court above, whether the court below erred, but whe- 


{e) Circ. Rule. 129. Vid, the Form in the Appendix. 
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ther, by the existing law, the decree ought to stand or be mo- 
dified or reversed.(a) 


$591. The appeal itself suspends the sentence below, and 
prevents its execution—but should the District Court proceed 
after an appeal, the Circuit Court will, on notice and hearing 
the parties, issue an inhibition to the District Court.(b) 

Should any District Court entertain jurisdiction of any cause 
of Admiralty and Maritime jurisdiction, of which it had pro- 
perly no jurisdiction, the defendant is not compelled to take the 
slow and expensive process of an appeal to arrest the jurisdic- 
tion, but the Supreme Court of the United States has power to 
issue a prohibition.(b) 


$592. The appeal being perfected, and the proper documents 
returned to the Circuit Court, the proctor of the appellant should 
notify the proctor of the appellee, that the same are so returned. 
The proctor for the appellee must then enter his appearance in 
the Circuit Court without delay, and within the first two days 
in the term next after he is notified that the return is filed; if 
not, the case may be brought on by the appellant. 

The entry of appearance is by a written notice to the clerk of 
the Circuit Court, that the proctor appears for the appellee, and 
requests that his appearance be entered.(4) 


$693, Ifthe appeal is of that kind that requires new pleadings, 
the libellant files a new Jibel in the Circuit Court, within the 
time limited by the court, and the adverse party answers in the 
same manner, or his default may be taken, and the cause pro- 
ceeds like an original cause in the District Court. The written 
depositions and answers to interrogatories, and other written 
testimony from the District Court, may be used in the Circuit 
Court.(¢) 


$ 694. In the Circuit Court the cause proceeds. like a new trial 
of an original cause. In that court, as in the District Court, 
both parties are actors, and may give notice of hearing, and 


(@) 5 Craneh, 281. 3 Pet. 57. Conk. Treat. 2d ed. 157. 
- (6) 3 Dallas, 54. Circ. Rule 126, 128. Jad. Act of 1789, § 13. Vid. the Forms 
in the Appendix. 
(©) Cire. Rule 123, 131, 132. 
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bring on the cause, And the libellant opens and closes the 
cause in the same manner as in the court below. It is, in truth, 
a new trial. What has been said in relation to decrees of the 
District Court, applies with equal force to decrees of the Circuit 
Court; and the same stay of execution for ten days, in appeal- 
able cases, is provided by the general rules of the court.(a) 


$595. By the strict Admiralty practice, the clerk of the court 
takes down in writing the testimony of the witnesses, that the 
same may be returned in case of appeal. The practice has been 
found to be productive of great delay and expense, and it has 
become the practice in the Southern District of New York, to 
substitute the notes of the judge, instead of those of the clerk, 
and to excuse the clerk from taking the testimony. He accord- 
ingly never takes down the testimony in that district. The 
notes of the District Judge are returned precisely as he takes 
them, and are read in evidence, and each party introduces such 
other and further proof, by the same or other witnesses, as may 
be inhis power. ‘The practice would be more perfect if, in cases 
when an appeal is taken, the whole testimony taken below could 
be settled by the proctor of the appellant serving on the proctor 
of the appellee his statement of the testimony——the proctor of 
the appellee proposing amendments, if necessary, and the judge 
settling it—the same, when settled, to be filed in the District 
Court and returned to the Circuit as the testimony in the cause. 
Such is the practice in the Circuit Court as to the testimony 
there. It can hardly be doubted that the practice should be 
made uniform by the Supreme Court.(6) 


$596. If there be any reason why the decree of the District 
Court should be carried into effect subject to the ultimate deci- 
sion on appeal, the Circuit Court will, on the proper application, 
at any time after the cause is in court, on notice, order the de- 
cree to be carried into effect on such terms and conditions as 
may be just. If the security of the party is likely to be greatly 
impaired by any delay, the court will sometimes order the de- 
cree to be executed unless further security is put in.(c) 


(@ Ante, §580. Cire. Rule 133, 134. (b) 1a. 135, (c) 14 138. 
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§ 597. In cases where an appeal lies from the decree of the 
Circuit Court, the final decree will not be executed till ten days 
have elapsed from the pronouncing or filing of the decision of 
the court; and if the appellant desires a stay of proceedings, he 
must proceed to file his appeal within the ten days.(a) 

As soon as the appeal is made from the decree of the Cir- 
cuit Court, the appellant must, within four days, or such fur- 
ther time, as the court may allow, make and serve on the ad- 
verse party a statement of the testimony on the trial, except such 
testimony as was in writing, which must be properly referred 
to. The other party, within four days, must propose amend- 
ments, or the statement will be considered as acquiesed in. And 
the statement, if not acquiesced in, and the amendments, must 
be submitted, by the appellant’s proctor, to the judge who 
heard the cause, within four days, for settlement, and, when 
settled, they are engrossed by the clerk, and, with the written 
evidence, are deemed the proofs on which the decree was made. 
The statement, so settled, operates as a stay of further proceed- 
ings in the Circuit Court.(b) 

As an appeal may be taken at any time within five years, 
there would be an evident propriety in requiring the statement 
of the testimony to be settled in all appealable cases, and filed in 
the cause immediately after the decree, while the facts are 
recent. 


§ 598. After the cause has been heard and decided in the Su- 
preme Court, on appeal, that court issues its remittitur and man- 
date to the Circuit Court, directing the decree to be entered and 
executed there. The Circuit Court adopts and enters the pro- 
per decree, and it is then treated and executed as an original 
decree of that court. 

What has been said on the subject of executing the decree of 
the District Court has equal application to the Circuit Court ; 
the forms of execution are also the same, mutatis mutan- 
dis (e) 


(«) Cire. Rule, 134. Infra. § 602. (8) Cire Role, 135. Infra, § 605. 
(e) Ante, § 555, ef seg. Vid the forms in the \ppendix. 
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CHAPTER XXXVIII. 


THE SUPREME COURT OF THE UNITED STATES, 


Its Jurisdiction and Practice in Admiralty and Maritime 
Cases. 


§ 599. The original jurisdiction of the Supreme Court in Ad- 
miralty and Maritime cases is confined to cases which will 
Tarely, if ever, arise. It is believed that no such case has 
hitherto been brought before that court, and they are quite as 
little likely to arise hereafter. Whenever such cases arise, the 
same practice will be required in that court as exists in the 
Circuit and the District Courts in such cases, except where the 
practice is otherwise regulated by the Supreme Court in its 
rules.(a) 


$600. From all final judgments or decrees rendered in a Cir- 
cuit Court, or in a District Court, acting as a Circuit Court, in 
any cases of Admiralty and Maritime jurisdiction, and of prize 
or no prize, an appeal, where the matter in dispute, exclusive of 
costs, shall exceed the sum or value of two thousand dollars, is 
allowed to the Supreme Court.(d) 

What has been already said in relation to the amount in dis- 
pute, and the character and criterion of the final decree, applies 
equally to cases in the Supreme Court, and will not be here 


repeated.(c) 


§ 601. After the final decision of the Circuit Court is made, 
and the final decree entered, an appeal may be taken at any 
time within five years, but if the party against whom the de- 
cree is made, desires a stay of proceedings on the decree, he 
must appeal within the time allowed by the rules of the court, 


{e) Ante, § 324. 
(6) Act of March 3, 1809. 2 Stat. at Large, 244 
(ce) Ante, § 581. Sap. Court, Rule 13. 
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or further time granted by the court, and lodge a copy of his 
appeal in the clerk’s office for the opposite party. The first 
step is the Appeal—the second, the Security—the third, the Ci- 
tation—the fourth, the Return—the fifth, the Bond for costs{a) 


§ 602. The Appeal._The appeal is entitled in the cause in 
the Circuit Court, and signed by the appellant or his proctor. 
It should briefly recite the proceedings in the Circuit Court, and 
be filed with the clerk of the Circuit Court—a copy is also to be 
lodged there for the opposite party, within ten days, Sundays 
excepted, after the passing the decree complained of, if the ap- 
peal is to operate as a stay of execution. No allowance of the 
appeal is necessary (b) 


$603. The Security—The Judge, before signing a citation, 
must take good and sufficient security that the appellee shall 
prosecute his appeal to effect and answer all damages and costs, 
if he fails to make his plea good. If mo stay of proceedings is 
required, the security is in such amount asin the opinion of 
the Judge shall be sufficient to answer all such costs, as upon 
affirmance of the decree, shall be decreed to the appellee.(c) 

If the appeal is to stay execution, the security must be in a 
sufficient sum to secure the amount of debt, damages, and 
costs which may be covered by the decree of the appellate 
court.(d) 

It is the duty of the Judge to be satisfied that the security is 
good and sufficient, and to show that by his approval, endorsed 
on the bond. The security is usually taken in the form of a 
penal bond, and the penalty should be, at least, double the 
amount recovered in the court below, including costs and da- 
mages.(e) 

The bond is filed in the Circuit Court, and remains there— 
because the Supreme Court does not execute its own decree, 


ee ae 


(a) 10 Wheat. 306. Vid. the Forms in the Appendix. 
(6) Jud. Act of 1789, § 23. Ante, § 597. 

(c) Act of 12th Dee. 1794, § 22. 

(d) 9 Wheat. 553. 

(e) Vid. the Form in the Appendix. 
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bat remands the cause to the Circuit Court to execute the de 
cree.(a) 

If the appeal be taken within five years; the security re- 
quired by law may be given after the expiration of that pe- 
riod.(b) 


§ 604, Citation There must bea citation to the opposite 
party, signed by a Judge of the Circuit Court which rendered 
the decree, or a Judge of the Supreme Court, giving the oppo- 
site party at least thirty days notice. The effect of the notice 
is to prevent the cause being heard before thirty days after the 
party is notified, unless the appellee appear.(c) 

The citation must be signed by the Judge, and served perso- 
nally by a copy. The original citation must be filed in the 
clerk’s office, to be returned with the record.(d) 


$605. The Return.—The return must contain every thing 
necessary to place the whole cause before the Supreme Court, 
in a manner to be fully heard. No cause will be heard until 3 
complete record is filed, containing, in itself, without reference 
aliunde, all the papers, exhibits, depositions, statement of the 
testimony as settled, and other proceedings,—as well those 
carried into the Circuit Court from the District Court, as those 
originating in the circuit—including the appeal and citation, with 
proof of the service of them ; and this record must contain all ob- 
jections to the testimony taken below, as no objection is allowed 
to be taken to the admissibility of any deposition, deed, grant, or 
other exhibit found in the record, unless the objection was taken 
in the court below, and entered on the record, and the same will 
otherwise be deemed to have been admitted by consent.fe) 


$606. The Bond for Costs—On filing the return in the Su- 
pteme Court, the appellant must give to the clerk a bond, with 


(a) Ante, § 598. 

(8) 10 Wheat. 306. 

(¢) Vid. the Form in the Appendix. 1 Cranch, 365. 
(d) 5 Cranch, 21, 321, 329. 

(e) Sup. Court Rule 33. Ante, § 597. 
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competent security, to respond to costs, in the penalty of two 
hundred dollars, or deposite that amount in bank, subject to his 
draft. This provision is very strictly enforced, and the cause 
will not be docketed before the security is given, and must take 
its place on the docket as of that date. This security is neces- 
sary, because the proctors and parties are usually remote from 
the seat of Government where the clerk’s office is kept, and the 
clerk incurs considerable expenses, beyond his fees, in preparing 
the papers. It is his duty to have the record printed, and he 
delivers the copies to the parties and the court.(a) 


$ 607. Each party should enter his appearance in person or 
by proctor, immediately after the return of the appeal. If an 
appearance be not entered on the record for either party, on or 
before the second day of the term next after that in which the 
case is docketed, it will be dismissed at the costs of the appel- 
lant.(d) 
The following is a notice to the clerk to enter an appear- 
pearance : 
SUPREME COURT OF THE UNITED STATES. 
Isaac Newron, claimant of the 
Steamboat New Jersey, 
Appellant. 
vs. 
Joun H. Stepsins, 
Appellee. 


Str—You will please to enter my appearance for the appellee 
in this cause. 
December 3, 1849. 
E. C, Benepict, 
Proctor for Appellee. 
To Wm. T. Carroit, Esq., Clerk. : 


§ 608. If the decree appealed from was rendered thirty days 
before the term to which the appeal is returnable, the appellant 


(a) Bup. Court Rule 37. 7 How. 784. 10 Pet. 
(8) Sap. Court Rule 54. 
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must file the record with the clerk of the court at Washington, 
and docket the cause within the first six days of the term. If 
he do not, the appellee may do so, and have the cause stand for 
argument, or he may have the appeal dismissed. After the six 
days, the appellant cannot docket. the cause, except upon the 
terms that the cause shall stand for argument during the term, 
or be continued at the option of the appellee. After it has been 
once dismissed, the appellant cannot docket it, unless by con- 
sent, or by the order of the court. And if it be not docketed 
until thirty days, from the commencement of the term, it must 
be continued to the next term.(a) 


§609, The most liberal principles prevail in reference to 
amendments, but a party will not be allowed, by amendment, 
to introduce a new subject of controversy—nor will a new claim 
be allowed. If justice requires that a new claim be put in, or 
that the pleadings be reformed, the court will remand the cause 
to the Circuit, with directions to permit that to be done which 
is necessary.(b) 


$610. If pending an appeal, either party die, his legal repre- 
sentatives may voluntarily come in, and be admitted parties, 
and the cause proceeds without interruption. If they do not 
voluntarily come in, the other party may suggest the death on 
the record, and, on motion, have an order, that unless they be- 
come parties within the first ten days of the ensuing term, the 
moving party, if appellee, may have the appeal dismissed, or, if 
appellant, may bring on the hearing. The order, however, must 
be printed in a newspaper, at Washington, in which the laws 
are published, by authority there, at least sixty days before the 
beginning of the next term of the Supreme Court.(c) 


Hearing. 
No notice of hearing from party to party is necessary, in ca- 


(4) Sup Court Role 30, 43. 

(6) 15 Pet. 40. 4 Wheat. 1. 614.380. 414.32. 1148298 9 Cranch, 909. 
7 Cranch, 496. Ante, § 483. 

(¢) Bup. Court Rule 28. Ante, § 485. 
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ses on the docket, and, after the cause has been docketed, it is 
continued on the docket till disposed of. 

If there be any special motion to be made, which is not to be 
put on the docket, notice must be given to the opposite party, 
with copies of the papers to be used on the motion. The no- 
tice must be for a reasonable time—the situation of the parties, 
and the nature of the motion, being considered. 


§ 611. If there be any irregularity in the appeal—if the amount 
does not warrant an appeal—if there be a palpable want of ju- 
risdiction, or any cause why the cause should not be heard on 
appeal, it is the practice to make a special motion to dismiss the 
appeal, without waiting for the call of the cause in its order on 
the docket. 

When an appeal has beeg dismissed through mistake, it 
may be reinstated, or a new appeal may be taken within the 
five years.(a) 


$612. Motions.—The court does not hear arguments on Sa- 
turday, (except for special cause,) but that day is devoted to the 
other business of the court, and on Friday in each week, dur- 
ing the sitting of the court, at any time before the hearing of a 
cause is commenced, special motions have the preference, and 
they should be made at that time. 


§ 613. Argument.—On the second day in term, the court com- 
mences calling the cases for argument, in the order in which they 
stand on the docket, and proceeds, from day to day, except Sa- 
turday, in that order. Only ten causes are liable to be called 
on each day. If either of the parties is ready, the cause is heard. 
If neither party is ready, it goes to the foot of the docket, 
except good reason to the contrary be shown to the court, 
No cause is taken up out of its place, or set down for a par- 
ticular day, except under special and peculiar circumstan- 
ces, Every cause which has been twice called in its order, and 
put at the foot of the docket, if not again reached, is continued 
to the next term of the court.(b) 

When a case is called for argument, at two successive terms, 


(a) 12 Wheat. 1. (6) Sup. Court Rate 36. 
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and, on the call at the second term, neither party is prepared to 
argue it, it will be dismissed, at the costs of the appellee, un- 
less good cause be shown for a further postponement.(a) 

The court will not hear any cause, until furnished, by the par- 
ties, with a printed abstract, containing the substance of all the 
material pleadings, facts, and documents on which they rely, and 
the points intended to be made, and the authorities intended to 
be cited in support of them, arranged under the respective points 
—and no book, or case not on the points, can be referred to in 
the argument. Any party omitting to file such statement, 
will not be heard, but the other party will be allowed to pro- 
ceed ex parte.(b) 

Only two counsel are permitted to argue for each party—and 
no counsel is permitted to speak more than two hours, with- 
out the special leave of the coum, granted before the argument 
begins.(c) 


$614. When new evidence is admissible, and depositions are 
necessary, the depositions cannot be taken de bene esse, except 
by consent. They must be taken by commission, issuing out 
of the Supreme Court, or out of any Circuit Court, upon inter- 
rogatories, to be filed by the party applying for the commission, 
on notice to the opposite party, to be served with a copy of the 
interrogatories, and a notice to file cross interrogatories within 
twenty days.(d) 

If it should be necessary to inspect originial papers, the pre- 
siding Judge of the Circuit Court may order them sent to the 
Supreme Court for inspection, and they may then be used in 
evidence.(e) 

Oral testimony may be given in open court, whenever it is 
by law admissible. 


§ 615. If the counsel on either or both sides prefer to submit 


(a) Sup. Court Rule 35. 

(8) Sup. Court Rule 29, 53. 

(¢) Sup. Coart Rule 23, 53. 

(d) 7 Cranch, 22. lbid. 107. 2 Wheat. 37). 8 Cranch, 434. Sup. Court Rules, 
25, 27. 

(e) Sap. Court Rule 26. 1 Wheat. 439. 
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a printed argument, the court will receive it, If a printed ar- 
gument is filed, the case stands on the same footing as if there 
were an appearance by counsel. The written or printed argu- 
ments will not be received, unless they are signed by an attor- 
ney or counsellor of the Supreme Court.(a) 

Cases may be submitted, on printed argument, until the first 
Monday in February in each term, They are submitted with- 
out regard to their order on the docket, and thus a prefereuce is 
obtained by submitting a cause on printed argument, although 
it is questionable whether a canse thus submitted is so effi- 
ciently discussed as on an oral argument,(b) 


$616. Deeree.—In cases of affirmance, the appellee is enti- 
tled to costs, unless otherwise ordered by the court, and dama- 
ges, at the rate of six per cent per annum, to the day of affirm- 
ance ; and if, in the opinion of the court, the appeal is brought 
merely for delay, the damages are ten per cent. The interest 
is included in the damages.(c) 

In cases of dismissal, except for the want of jurisiliction, cosis 
are allowed the appellee.(d) 

In cases of reversal, except for want of jurisdiction, costs 
are allowed the appellant, unless otherwise ordered by the 
court.(¢) 

Costs are never given against the United States, 

Subject to those general limitations, costs and counsel fees are 
in the discretion of the court. This is also true of the costs in 
the court below, The appellate court does not ordinarily inter- 
fere with that discretion. f*) 

The court docs not, however, always simply affirm or reverse 
the decree below, but often modifies it, or makes a now decree, 
such as the court below should have made.(z) 

In all cases after the decree is made, including cases of dis- 


(#) Sup. Coart Rule 40, 51,52. — (e) Sup. Court Rale 45. 

(6) 7 Hew. 733. (J) 3 Pet. 307, 2 How. 210, 
te) Sup. Court Rule 17, 18, 20, 45. tg) 3 Dal 64a 

(d) Sap. Court Rule 45. 
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missal, the clerk issues a mandate or other process to the court be- 
low, informing it of the proceedings in the Supreme Court, and 
in the mandate he inserts the amount of costs, and annexes the 
bill of items taxed in detail, which is filed in that court, and 
the decree is executed there.(a) 


Sup, Court Rule 45. Ante, § 598. 


APPENDIX. 


ADMIRALTY RULES. 


RULES OF THE SUPREME COURT OF THE UNITED 
STATES IN ADMIRALTY. 


Rules of Practice of the Courts of the United States in Causes of Adumir- 
alty and Maritime Jurisdiction on the Instance Side of the Court, in 
pursuance of Act of the 23d of August, 1842, Ch. 188, 


RULE I. 

No mezne process shall issue from tho District Court in any civil cause 
of admiralty and maritine jurisdiction, until the libel or libel of information 
shall be filed in the clerk's office, from which such process is to fasuc. All 
process shall be served by the marshal or by his deputy, or where he or 
they are interested, by some discreet and disinterested person appointed by 
the court. 

RULE Il. 

In suits in personam, the mesme process may be by a simple warrant 
of arrest of the person of the defendant io the nature of a copies, or by a 
warrant of arrest of the person of the defendant with a clause therein, that 
if he cannot be found, to attach his goods and chattels to the amount sued 
for, or if such property cannot be found, to attach hie credits and effects to 
the amount sued for in the hands of the garnishees named therein ; or, by 
8 simple monition in the nature of 2 summons to appear and answer to the 
suit, ax the libellant shall, in his libel or information, pray for, or elect. 


RULE Ill. 

In all suite in personam, where a simple warrant of arrest iasves and is 
executed, the marshal may take bail with sufficient #uretica from the party 
arrested by bond or atipulation, upon condition that he will appear in the 
suit and abide by all orders of the court, interlocutory or final, in the cause, 
and pay the money awarded by the final decree rendered therein, in the court, 
to which the process is returnable, or in any appellate court. And upon 
such bond or stipulation, summary process of execution may and shall be 
issued against the principal and sureties by the court to which such process 
is returnable, to enforce the final decree so readered, or upon appeal, by the 
appellate court. 
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RULE IV. 


In all suits in personam, where goods and chattels, or credits and ef- 
fects, are attached under euch warrant authorizing the same, the attach- 
ment may be dissolved by order of the court to which the same warrant is 
returnable, upon the defendant, whose property is eo attached, giving a 
bond or stipulation with sufficient sureties to abide by all orders, interloco- 
tory or final, of the court, and pay the amount awarded by the final decree 
rendered in the court to which the process is returnable, or in any appellate 
court; and upon such bond or stipulation, summary process of execution 
shall and may be issued against the principal and sureties by the court to 
which such warrant is returnable to enforce the final decree eo rendered, or 
upon appeal, by the appellate court. 

RULE V. 


Bonde or stipulations in admiralty suits may be given and taken in open 
court, or at chambers, or before any commissioner of the court who is 
authorized by the court to take affidavits and bail, and depositions in cases 
pending before the court. 


RULE VI. 

In all suits in personam, where bail is taken, the court may, upon mo- 
tion for due cause shown, reduce the amount of the sum contained in the 
bond or stipulation therefor: and in all cases where a bond or stipulation is 
taken as bail, or upon dissolving an attachment of property as aforesaid, if 
either of the sureties shall become insolvent pending the suit, new sureties 
may be required by the order of the court to be given, upon motion and due 
proof thereof: 7 


RULE VII. 

In suits in personam, no warrant of arrest, either of the person or prop- 
erty of the defendant, shall issue for a sum exceeding five hundred dol- 
lara, unless by the special order of the court upon affidavit or other proper 
proof showing the propriety thereof. 


RULE VIII. 


In all suits in rem against a ship, her tackle, sails, apparel, furniture, 
boats, or other appurtenances, if such tackle, sails, apparel, furniture, boate 
or other appurtenances are in the possession or custody of any third per- 
enn, the court may, after a due monition to such third peraon, and a hear 
ing of the cauee, il’ any, why the same should not be delivered over, award 
and decree that the same be delivered into the custody of the marshal or 
other proper officer, if upon the hearing the same is required by law and 
justice, 

RULE IX. 
In all cases of seizure and in other suits and proceedings ix rem, the 
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process, unless otherwise provided for by statute, shall be by a warrant of 
arrest of the ship, goods or other things to be arrested, and the marshal 
ehall thereupon arrest and take the ship, goode or other things into hie poe- 
session for safe custody ; and shall cause public notice thereof, and of the 
time assigned for the return of such process and the hearing of the cause, 
to be given in such newspaper within the district as the District Court shall 
order, and if there is no newspaper published thereia, then in such other 
public places in the district as the court aball direct. 


RULE X. 


in all cases where any goods or other things are arrested, if the same 
are perishable, or are liable to deterioration, decay or injury by being de- 
tained in custody, pending the suit, the court may, upon the application of 
either party, in ita discretion, order the same. or so much thereof to be sold, 
as shall be perishable or liable to depreciation, decay or injury, and the pro- 
ceeds, or 20 much thereof as shall be a full security to satisfy the decree to 
be brought into court, to abide the event of the suit; or the court may, upon 
the application of the claimant, order a delivery thereof to him upon a due 
appraisement to be had under its direction, either upon the claimant’s de- 
positing in court so much money as the court shall order, or upon his giving 
a stipulation with the sureties in such sum as the court shall direct, to abide 
by and pay the money awarded by the final decree rendered by the court 
or the appellate court, if any appeal intervenes, as the one or the other 
course shall be ordered by the court. 


RULE XI. 

Yo like manner, where any ship shall be arrested, the same may, upon 
the application of the claimant, be delivered to him upon a due ap- 
praisement to be had under the direction of the court, upon the claimant's 
depoeiting in court eo much money as the court shall order, or upon his giw . 
ing a stipulation with sureties as aforesaid ; and if the claimant shall decli 
apy such application, then the court may in its discretion, upon the appl: 
tion of either party, upoa due cause shown, order a sale of such ship ' 
the proceeds thereof to be brought into court, or otherwise disposed of 
may deem moet for the benefit of all concerned. 


RULE XII. 


In all suits by material men for supplies or repaira, or other neces- 
saries for a foreign ship, or for a ship ia a foreign port, the libellant may 
proceed against the ship and freight in rem, or against the master or the 
owner alone in personam. And the like proceeding in rem shall apply to 
cases of domestic shipa, where by the local law a lien is given to material 
men for supplies, repairs, or other necessaries. 


RULE XIII. 
In all suits for mariners’ wages, the libellant may proceed against the 


342 APPENDIX. 


ship, freight, and master, or against the ship aud freight, or against the 
owner or master alone in personam. 


RULE XIV. 
In all suits for pilotage, the libellant may proceed against the ship and 
master, or against the ship, or against the owner alone, or the master 
alone, in personam. 


RULE XV. 

Io all suits for damage by collision, the libellant may proceed against 
the ship and master, or against the ship alone, or against the master or the 
owner alone, in personam. 

RULE XVI. 

In all suits for an aseault or beating on the high seas or eleewhere 
within the admiralty and maritime juriadiction, the suit shall be tx personem 
only. 

RULE XVII. 

To all suits against the ehip o: freight founded upon a mere mari- 
time hypothecation, either express or implied, of the master for moneys 
taken up in a foreign port for supplies or repairs, or other necessaries for the 
voyage, without any claim of marine interest, the libellant may proceed 
either in rem, or against the master or the owner alone in persunam. 


RULE XVIII. 

In all suits on bottomry bonds, properly eo called, the suit aball be 
in rem only against the property hypothecated, or the proceeds of the 
property in whosesoever hands the same may be found, unless the mastes 
haa without authority given the bottomry bond, or by his fraud or miseoa. 
duct has avoided the same, or has subtracted the property, or unless the 
owner has by his own misconduct or wrong lost or subtracted the property— 
in which latter case the suit may be in personam against the wrongdoer. 


RULE XIX. 


In all suits for salvage, the suit may be in rem against the prop>— 
erty saved, or the procceds thereof. or in personam against the party af 
whose request and for whose benefit the salvage service has been pex- 
formed. 

RULE XX. 

In all petitory or possessory suits between part owners or adverse pro- 
prietors, or by the owners of a ship or the majority thereof against the 
muster of 2 ship for the ascertainment of the title and delivery of the por 
session, or for the posscesion only, or by one or more part owners ageinst 
the others to obtain security for the return of the ship from any voyage 
undertaken without their consent, or by one or more part owners against 
the others to obtain possession of the ship for any royage upon giving 
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security for the safe return thereof, the process shail be by an arrest of the 
ship, and by a monition to the adverse party or parties to appear and make 
answer to the suit. 


RULE XXII. 


In all cases where the decree is for the payment of money, the libellant 
may, at his election, have an attachment to compel the defendant to per- 
ferm the decree, or a writ of execution in the nature of a capias and of a 
fiert facias, commanding the marshal or his deputy to levy the amount 
thereof of the goods and chattels of the defendant, and for want thereof to 
arrest his body to answer the exigency of the execution. In all other 
caves the decree may be enforced by an attachment to compel the defend- 
ant te perform the decree: and upon euch attachment the defendant may 
be arreated and committed to prison until he performs the decree, or is 
etherwiee discharged by law, or by the order of the court. 


RULE XXII. 


All informations and libels of information upon seizures for any breach 
of the revenue or navigation or other laws of the United States, shall state 
the pl.ce of seizure, whether it be on land, or on the high seas, or on navi- 
gable waters within the admiralty and maritime jurisdiction of the United 
States; and the district within which the property is brought, and where 
it then ia. The information or libel of information shall also propound in 
distinct articles the matters relied on as grounds or causes of forfeiture, and 
aver the same to be contrary to the form of the statute or statutes of the 
United States in such case provided, as the case may require, and shall 
conclude with a prayer of due process to enforce the forfeiture, and to give 
notice to all persons concerned in interest to appear and show cauee at the 
retura day of the process why the forfeiture should not be decreed. 


RULE XXIII. 


All libels in instance causes, civil or maritime, shall state the nature of 
the cause, as, for example, that it is a cause civil and maritime, of contract, 
or of tort or damage, or of salvage, or of possession, or otherwise, as the 
case may be; and if the libel be in rem, that the property is within the 
district ; and if in personam, the namea and occupations and places of resi- 
dence of the parties. The libel shall also propound and articulate in dis 
tinct articles the various allegations of facts, upon which the libellant relies 
in support of his suit, so that the defendant may be enabled to answer dis- 
tinctly and separately the eeveral matters contained in each article; and it 
shall conclude with a prayer of the process to enforce his rights in rem, or 
tin personam, (as the case may require.) and for such relief and redress as 
the court is competent to give in the premises. And the libellant may fur- 
ther require the defendant to answer on cath all interrogatories propounded 
by him touching all and singular the er in the libel at the close or 
conclusion thereof. 
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RULE XXIV. 


Io all informations and libels in causes of admiralty and maritime juris 
diction, amendments in matters of form may be made at apy time on motion 
to the court as of course. And new counts may be filed and amendments 
in matters of substance may be made, upon motion at any time before the 
final deeree, upon such terms as the court shall impose. Aod where any 
defect of form is set down by the defendant upon special exceptions, and is 
allowed, the court may, in granting leave to amend, impose terms upoa the 
libellant. 

RULE XXV. 

In all cases of libels in personam, the court may in its discretion, upon the 
appearance of the defendant, where no bail has been taken and no atgach- 
ment of property has been made to answer the exigeocy of the suit, require 
the defendant to give a stipulation with sureties in such sum as the court 
shal! direct, to pay all costa and expenses, which shall be awarded against 
him in the suit upon the final adjudication thereof, or hy any interlocatory 
order in the process of the euit. 

RULE XXVI. 

In suite in rem, the party claiming the property shall verify his claim on 
oath or eclemn affirmation, etating that the claimant, by whom or on whoss 
behalf the claim is made, is the true and bona fide owner, and that no other 
person is the owner thereof. And where the claim is put in by an agent or 
consignee, he shall aleo make oath, that he is duly authorized thereto by 
the owner, or if the property be at the time of the arrest in the posseasion 
of the master of a ship, that he is the lawful bailee thereof for the owner. 
And upon putting in such claim, the claimant shall file a stipulation with 
sureties in such sum as the court shall direct, for the payment of all costs 
and expenses which shail be awarded against him by the final decree of 
the court, or upon an appeal, by the appellate court. 


RULE XXVIII. 

In all libels in causes of civil and maritime jurisdiction, whether im rem or 
in personam, the anewer of’ the defendant to the allegations in the libel sball 
be on oath or solemn affirmation ; and the answer shall be full and explicit 
and distinct to each separate article and separate allegation in the libel, in 
the eame order as numbered in the libel ; and ehall aleo anawer in like man- 
ner each interrogatory propounded at the close of the libel. 


RULE XXVIII. 


The libellant may except to the sufticiency or fullness or distinctness er 
relevancy of the anewer to the article and interrogatories in the libel; and 
if the court shall adjudge the same exceptions or any of them wo be good 
and valid, the court shall order the defendant forthwith, within such time as 
the court shall direct, to anawor the same, and may further order the de- 
Sendant to pay such costs as the court shall adjudge reasonable. 
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RULE XXIX. 


If the defendant shall omit or refuse to make due anawer to the libel upon 
the return-day of the procese, or other day assigned by the court, the court 
shall pronounce him to be in contumacy and default, and thereupon the 
libel shall be adjudged to be taken pro confesso agaiost him, and the court 
shall proceed to hear the cause ex parte, and adjudge therein as to law and 
justice shall appertain. But the court may in its discretion set aside the de- 
fault, and upon the application of the defendant, admit him to make anewer 
to the libel at any time before the final hearing and decree, upon his pay- 
ment of all the costs of the suit up to the time of granting leave therefor. 


RULE XXX. 

In all cases where the defendant answers, but does not answer fully and 
explicitly and distinctly, to all the matters in any article of the libel, and ex- 
ception is taken thereto by the libellant, and the exception is allowed, the 
court may, by attachment, compel the defendant to make further anewer 
thereto, or may direct the matter of the exception to be taken pro confesso 
against the defendant, to the full purport and effect of the article to which 
it purports to answer, and aw if no answer had been put in thereto, 


RULE XXXII. 


The defendant may object by his answer to answer any allegation or in- 
tezrogatory contained in the libel, which will expose him to any prosecution 
or punishment for a crime, or for any penalty or any forfeiture of his prop- 
erty for any penalty offence. 


RULE XXXII. 

The defendant shall have a right to require the personal anawer of the 
libellant, apon cath or solemn affirmation, to any interrogatories which he’ 
may at the close of hia answer propound to the libellant touching any mat- 
tera charged in the Sibel, or touching any matter of defence set up in the 
answer, subject to the like exception as to matters which shall expose the 
Hbellant to any prosecution or punishment or forfeiture, as is provided in 
the 31st Rule. In default of due answer by the libellant to such interroga- 
tories, the court may adjudge the libellant to be in default and dismies the 
libel, or may compel his answer in the premises by attachment, or take the 
subject-matter of the interrogatory pro confesso in favor of the defendant, 
as the court in ite discretion shall deem most fit to promote public jastice. 


RULE XXXIII. 


‘Where either the libellant or the defendant is out of the country, or un- 
able from sicknesa or other casualty to make an anewer to any interrogr- 
tory on oath or solemn affirmation at the proper time, the court may in its 
discretion, in furtherance of the due administration of justice, dispense 
therewith, or may award a commission to take the answer of the defendant 
when and as soon as it may be practicable. 

Ad 
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RULE XXXIV 

If any third person shulk intervene in any cause of admiralty and mari- 
time jurisdiction in rem, for hie own interest, and he is entitled, according to 
the course of admiralty proceedings to be heard for his own interest therein, 
he shall propound the matter in suitable allegations, to which, if admitted 
by the court, the other purty or partiea in the suit may be required by or- 
der of the court to make due answer, and such further proceedings shall be 
had and decree rendered by the court therein as to law aod justice shail ap- 
pertain. But every such intervenor shall be required, upon filing his alle- 
gations, to give a atipulation with sureties to abide by the final decree ren- 
dered in the cause, und to pay all such costa and expenses and damages at 
shall be awarded by the court upon the final decree, whether it is rendered 
in the origina} or appellate court. 


RULE XXXV. 

Stipulations in admiralty and maritime suite may be taken in open court, 
or by the proper judge at chambers, or under his order, by any commis- 
aioner of the court, who is a atanding commissioner of the court, and is now 
by law authorized to take affidavits and bail, and aleo depositions in civil 
causes pending in the courts of the Uuited States. 


RULE XXXVI. 

Exeeptions may be taken to any libel, allegation or answer for eurpla- 
sage, irrelevancy, impertinence or acandul, and if, upon reference to a mas- 
ter, the exception shall be reported to be so objectionable, and allowed by 
the court, the matter shali be expunged at the cost and expense of the 
party in whose libel or anawer the came is found. 


RULE XXXVII. 

in casea of foreign attachment, the garnishee shall be required to answer 
on oath or solemv affirmation, xs to the debts, credita or effects of the de- 
fendant in hie hands, und to such interrogatories touching the eame as may 
be propounded by the libeilant; and if he shall refuee or neglect so to do,. 
the court may award compulaory process in personam against bim. If he= 
admit any debts. credits or effects. the same shall be held in his hande lmble= 
to answer the exigency of the suit, 


RULE XXXVIII. 

In cases of mariners’ wages, or bottomry, or salvage, or other proceedll 
ings in rem, where freight. or other proceeds of property are attached to om 
are bound by the suit, which are in the hands or possession of any perror— 
the court muy, vpon due application by petition of the party interested, ram= 
quire the party charged with the possession thereof to appear and cho 
cause, why the sume should not be brought into court to answer the o=— 
geocy of the suit; and il’ no sufficient cause be shown, the court may ord=am 
the same to be brought into court to answer the exigency of the suit, am ~ 
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upon failure of the party to comply with the order, may award an attacli- 
ment or other compulsive process to compel obedience thereto, 


RULE XXXIX. 


If in any admiralty suit, the libellant ehall not appear and prosceute his 
suit according to the course and ordera of the court, he shall be deemed in 
default and coutumacy, and the court may, upon the application of the de- 
fendant, pronounce the suit to be deserted, und the sume may be dismissed 
with costs, 


RULE XL. 

The court may in its discretion, upon the motion of the defendant and 
the payment of coats, rescind the decree in any evit in which on account of 
his contumacy and default the matter of the libel shall bave been decreed 
against him, and grant a rehearing thercof, at any me within ten days 
after the decree has been entered, the defendant submitting to euch further 
orders and terms in the premises aa the court mny direc:. 


RULE XULl. 

All sales of property under any dceree in admiralty shall be made by the 
marshal or his deputy, or other proper officer aseigned by the court, where 
the marshal is a party in interest, in pursaance of the ordera of the court; 
and the proceeds thereof, when sold, shall be forthwith paid into the regi» 
try of the court by the officer making the male, to be disposed of by the 
court according to law. 

RULE XLIl. 

All moneys paid into the regiatry of the court shall be deposited in some 
bank designated by the court, and shall be so deposited in the name of the 
court, and shall not be drawn out except by a check or checks ayned by a 
jedge of the court, and countersigned by the clerk, stating on whose ae- 
count and for whose uge it is drawn, and in what evit and out of what fand 
in particular it is paid. The clerk sholl keep a regular book containing a 
memorandum and copy of all the checks so drawn and the date thereof. 


RULE XLII. 

Any person having on interest in any proceeds in the registry of the 
court, shall have a right by petition and surmmary proceedings to intervene 
per inieresse suo, for a delivery thereof to him ; and upon due notice to the 
adverse parties, if any, the court shall and may proceed summarily to hear 
and decide thereon, and to decree therein according to lnw and justice ; and 
i€ such petition or claim shall be deserted, or upon a hearing be dismissed, 
the court may in ite discretion award costs against the petitioner in favor of 
the adverse party. 


RULE XLIV. 
To cases where the court shall deem it expedient or necessary for the pur- 
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poees of justice, the court may refer any matters arising in the progr. 

the suit to one or more commissioners, to be appointed by the court, to bear 
the parties and make report therein. And such commissioner or commie- 
sioners shall have and possess all the powers in the premises which are 
usually given to or exercised by masters in chancery i in referenee to them, 
including the power to administer oaths to and examine the parties and wit- 
nesses touching the premises. 


RULE XLV. 

All appeals from the district to the circuit court must be made while the 
court is sitting, or within euch other period aa shall be designated by the 
district court by its general rules, or by an order specially made in the par- 
ticular suit. 


RULE XLVI. 

In all cases not provided for by the foregoing rules, the district and circuit 
courts are to regulate the practice of said courts respectively, in such man- 
ner as they shall deem most expedient for the due administration of justice 
in suite in admiralty. 


RULE XLVII. 

These rules shall be in force in all the circuit and district courts of the 
United States from and after the firat day of September next. 

It is ordered by the court, that the foregoing rules be and they are 
adopted and promulgated as rules for the regulation and government of the 
practice of the circuit courts and district courts of the United States in suits 
in admiralty on the instance side of the courts; and that the reporter of the 
court do cause the same to be published in the next volume of his reports; 
and that he do cause such additional copies thereof to be publiahed, as he 
may deem expedient for the due information of the bar and bench in the 
respective districts and circuit. 


RULES OF THE SUPREME COURT. 


RULES OF THE PRACTICE OF THE SUPREME COURT 
OF THE UNITED STATES. 


RULES AND ORDERS. 


1.—Fesavary 3, 1790. 
Ordered, That Joun Tucker, Esq., of Boston, be the Clerk of this Court. 
That he reside and keep hia office at the seat of the National Govern- 
ment, and that he do not practice either an an Attorney or Counsellor in 
this Court while he shall continue to be Clerk of the same. 


2.—Fesrvary 5, 1790. 

Ordered, That (until further orders) it shall be requisite to the admission 
of Attorneys or Counsellors to practice in this Court, that they shall have 
been such for three years past in the Supreme Court of the State to which 
they respectively belong, and that their private and professional character 
shall appear to be fair. 

3.—Fesroary 5, 1790. 

Ordered. That Counsellors shall not practice as Attorneys, nor Attorneys 

as Counsellors, in this Court. (See Rule 14.) 


4.—Ferervary 5, 1790. 


Ordered, That they shall respectively take the following oath, viz: * I 

do solemnly swear that I will demean myself (as an At- 

torney or Counsellor of the Court) uprightly, and according to law; and 
that I will support the Constitution of the United States.” (See Rule 6.) 


5.—Fesryvary 5, 1790. 

Ordered, That (unless and until it shall otherwise be provided by law) 
all proceas of this Court shall be in the name of the President of the United 
States. 

6.—Fesruary 7, 1791. 

Ordered, That the Counsellors and Attorneys admitted to practice in this 

Court, shall take either an oath, or in proper cases, an affirmation, of the 
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tenor prescribed by the rule of this Court on that subject, made February 
Term, 1790, viz: “I, do solemnly swear, (or affirm, as the 
case may be,) that I will demean myself. as an Attorney or Counsellor of 
this Court, uprightly, and according to law; and that I will support the 
Constitution of the United States.” 


7,—Auveust 8, 1791. 

The Chief Justice, in anewer to the motion of the Attorney General, made 
yesterday, informs him and the Bar, that this Court consider the practice of 
the Courts of King’s Bench, and of Chancery, in England, as affording out- 
lines for the practice of this Court; and that they will, from time to time, 
make such alterations therein as circumstances may render necessary. 


8.—Fesrvary 4, 1795. 
The Court gave notice to the gentlemen of the Bar, that hereafter they 
will expect to be furnished with a statement of the material points of the 
case from the Counsel on each side of a cause. (See Rule 29.) 


9.—Fesroary 17, 1795. 


The Court declared, that all evidence on motion for a discharge upon 
bail must be by way of deposition, and not viva voce. 


10.—Accvsrt 12, 1796. 

Ordered, That when process at Common Law, or in Equity. shall issue 
against a State, the same ehall be served on the Governor, or Chief Execu- 
tive Magistrate,and Attorney General of such State. 

Ordered, That process of subpeena. issuing out of this Court, in any suit 
in Equity, shall be served on the defendant sixty days before the return 
day of the said process ; and further, that if the defendant, on such service 
of the subpcena, shall not appear at the return day contuined therein, the 
complainant shall be at liberty to proceed ez parte. 


11.—Fesreary 13, 1797. 

It is ordered by the Court, that the Clerk of the Court to which any writ 
of error shall be directed, make return of the same, by transmitting a 
true copy of the record, and of all proceedings in the cause, under his hand 
and the seal of the Court, (See Rule 35.) 


12.—Avoust 7, 1797. 
It ia ordered by the Court, that no record of the Court be suffered by the 
Clerk to be taken out of his office, but by the consent of the Court; other- 
wiee, to be responsible for it. (See Rule 35.) 


13.—Acecst 15, 1800. 
IN THE CASE OF COURSE vs. STEAD'S EXECUTORB, 


Ordered, That the plaintiff in error be at liberty to show, to the entisfee- 
tion of this Court, that the matter in dispute exceeds the sum or value of 
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two thousand dollars, exclusive of coets; this to be made appear by affida- 
vit, on days’ notice to the opposite party, or their Counsel in 


Rule as to affidavits to be be mutual. 


14.—Aveusr 12, 1891. 


Ordered, That Counsellors may be obtained as Attorneys in this Court 
a taking the usual oath. (See Rule 3.) 


15.—Decemaer 9, 1801. 


dt ia ordered, That in every cnse where the defendant in error fails to 
Sppear, the plaintif may proceed ex parte. (See Rules 19 and 30.) 


16.—Feanvany Tens, 1803. 

It is ordered, That where the writ of error iseucs within thirty days be- 
fore the meeting of the Coort, the defendant in error is at liberty to enter 
his appearance, and proceed to trial; otherwise, the cause must be conun- 
ued. (See Rules 19 and 30.) 


17.—Feronvary Team, 1803. 

In all cases where a writ of error alll delay the proceedings on the judg- 
ment of the Circuit Court, and shall appear to have been sued ont merely 
for delny, daranges shall be awarded, at the rate of fen per centum per an- 
sum on the ainount of the judgment. (See Rule 20.) 


18.—Fevncary Team, 1903, 
In such cases, where there existe a rea) controversy, the damages shall 
be only at the rate of siz per centum per annum, In both cases the interest 
le to be computed as part of the damages. (See Rule 20.) 


19.—Feexvasy Team, 1806. 

All causes, the records in which ehall be delivered to the Clerk on or bo- 
fore the sixth day of a term, shall be considered as for trial in the course of 
that term. Where the record shall be delivered after the sixth day of that 
term, either party will be entitled to a continuance. In all cases where a 
writ of error shall be a supersedess to a judgment rendered in any Circuit 
Court of the United States, except that for the District of Colombia, at 
least thirty days previous to the commencement of any term of this Court, 
it eball be the duty of the plaintiff in error to lodge a copy of the record with 
the Clerk of this Court within the first eix days of the term ; and if he shall 
fail 20 t0 do, the defendant in error shall be permitted afterwards to lodge 
acopy of the record with the Clerk, and the cause shall stand for tial ia 
like manner us if the record had come up within the firet ax days; or he 
may, on producing a certificate from the Clerk, stating the cause, and that 
a writ of error has been sued out, which operates 2s a supersedeas to the 
jodgment, have the said writ of error docketed and dismissed. This rule 
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shall apply to all judgments rendered by the Court for the District of Col- 
umbia at any time prior to a session of this Court. 

In cases not put in issue at the August term, it shall be the duty of the 
plaintiff in error, if errors shall not have been assigned in the Court below, 
to assign them in this Court at the commencement of the term, or eo soon 
thereafter as the record shall be filed with the Clerk, and the cause placed 
on the docket ; and if he shall fail eo to do, and shall aleo fail to assign them 
when the cause shall be called for trial, the writ of error may be dismissed 
at his costa; and if the defendant shall refuse to plead to issue, and the 
cause shall be called for trial, the court may proceed to hear an argument 
on the part of the plaintiff, and to give judgment according to the right of 
the cause ; and that where there is no appearance for the plaintiff in error, 
the defendant may have the plaintiff called. and dismias the writ of error; 
or may open the record, and pray for an affirmance. In such a case cosis 
goof course. Montalet vs. Murray. (See Rules 30 and 43.) 


20.—Feeroary Term, 1807, 
dt is ordered, That where damages are given by the rule passed in Feb- 
ruary term, 1803, the said damages shall be calculated to the day of the 
affirmance of the judgment in this Court. (See Rules 17 and 18.) 


21.—Fesroary Trem, 1808. 

let. Ordered, That all parties of this Court, not being residents of the 
United States, shall give security for the costa accruing in this Court, to be 
entered on the record, 

2d. Ordered, That upon the Clerk of this Court producing satisfactory 
evidence, by affidavit, or the acknowledgment of the parties or their sureties, 
of having served a copy of the bill of costs due by them respectively, in this 
Court, on such parties or their sureties, an attachment shall iasue against 
such parties or sureties respectively, to compe] payment of the said costs. 


22.—Fesavary Term, 1810. 

Ordered, That upon the reversal of a judgment or decree of the Cireait 
Court, the party in whose favor the reversal is shall recover his coste in the 
Cireuit Court. : 

23 —Fesruary Term, 1812. 


It is ordered, That only two Counsel be permitted to argue for each par- 
ty, plaintitf and defendunt, in a cause. 


24.—Fesrvuary Term, 1812. 

There having been two Associate Justices of the Court appointed sioos 
ite lust seesion, /¢ is ordered, that the following allotment be made to the 
Chief Justice and the Associate Justices of the said Supreme Court, among 
the circuits, agreeably to the act of Congrees in such case made and pro- 
vided’; and that such allotment be entered on record, viz: 

For the first ciccuit—the Hon. Josrrn Story. 
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*For the second circuit—the Hon. Baocxuorsr Livineston. 
For the third circuit—the Hox. Bosuroo Wasutnaron. 
For the fourth circuit—the Hon. Ganaret Deva. 

For the fifth circcit—the Hon. Joun Mansuatt, C, J. 

For the sixth circuit—the Hon. Witttam Jounson. 

For the seventh circuit—the Hon, Tuomas Toop. 


25,—Feervary Tram, 1816, 

It is ordered by the Court, That in all cases where further proof is order- 
ed by the Court, the depositions which shall be taken shall be by a com- 
miesion to be issued from this Court, or from any Cirevit Court of the Uni- 
ted States, (See Rule 27,) 


26.—Fenravary Trew, 1817, 


Whenever it shall be necessary or proper, in the opinion of the presiding 
jodge in any Circuit Court, or District Court exercising Circuit Court juris 
diction, that original papers of any kind should be inspected in the Supreme 
Court, upon appeal, such presiding judge may make euch rule or order for 
the safe keeping, transporting, and return of such original papers, as to him 
may seem proper; and this Court will receive and consider such original 
papers in connection with the tranacript of the proceedings, 


27.—Freavary Term, 1817. 


In all cases of admiralty and maritime jorjdiction, where new evidence 
shall be admissible in this Court, the evidence by testimony of witnesses 
shall be taken under a commission to be issued from this Court, or from any 
Circuit Court of the United States, under the direction of any judge thereof; 
and no such commission shall issue but upon interrogatories to be filed by 
- party applying for the commission, and notice to the opposite party or 

his agent or atiomey, accompanied with a copy of the interrogntories #0 
filed, to file cross interrogatories within twenty days from the service of such 
notice: Provided, however, that nothing in this rule shall prevent any par- 
ty from giving oral testimony in open court in cases where, by law, it 
admissible. (See Rule 25.) 

: 25.—Fresvany Tens, 1521. 

Whenever, pending a writ of error or appeal in this Court, cither party 
shall die, the proper representatives in the personaliy or realty of the de- 
ceased party, according to the nature of the case, may voluntarily come in 
and be admitted partics to the suit, and thereupon the couse shall be heard 


*The Honorable Surra Tiomraow having been appointed Associate Justice of 
the Supremo Court, in the place of the Honorable Brockmotst Livinoston, de- 
ceased, the President of the United Stetes assigned to him the sccend circuit, by 
instrument dated the day of 
A. D. one thousand eight bondred and twenty-three. 


45 
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and determined as in other cases; and if such representatives shall not vol- 
untarily become parties, then the other party may suggest the death on the 
record, and thereupon, upon motion, obtain an order, that unless such rep- 
resentatives shall become parties within the first ten days of the ensuing 
term, the party moving for such order, if defendant in error, shall be enti- 
tled to have the writ of error or appeal dismissed ; and if the party a0 mov- 
ing shall be plaintiff in error, he shall be entitled to open the record, and on 
hearing have the same reversed if it be erroneous: Provided, however, that 
a copy of every such order shall be printed in eome newspaper at the seat 
of Governmest in which the laws of the United States shall be printed by 
authority, for three successive weeks, at least sixty days before the begin- 
ning of the term of the Supreme Court then next ensuing.—MarcA 8, 1821. 


29.—Fepruary Team, 1821. 

Ordered, After the present term no cause standing for argument will be 
heard by the Court until the parties shall have furniahed the coort with a 
printed brief or abstract of the cause, containing the substance of all the ma- 
terial pleadings, facts, and documents on which the parties rely, and the 
points of law and fact intended to be presented at the argnment.— March 
10, 1821. (See Rule 8.) : 

30.—Feervary Term, 1821. 

In all cases where a writ of error or an appeal shall be brought to this 
Court from any judgment or decree rendered thirty days before the term to 
which such writ of error or appeal shall be returnable, it shall be the duty 
of the plaintiff in error, or appellant, as the case may be, to docket the 
cause, and file the record thereof with the Clerk of this Court within the 
first six days of the term; on failure to do which, the defendant in error, or 
appellee, as the case may be, may docket the cause, and file a copy of the 
record with the Clerk, and thereupon the cause shall stand for trial in Nhe 
manner as if the record had been duly filed within the first six days of the 
term; or at his option he may have the cause docketed and dismissed, upea 
producing a certificate from the Clerk of the Court wherein the judgment 
or decree was rendered, stating the cause, and certifying that such writ of 
error or appeal had been duly sued out and allowed.—Merch 14, 1821. 
(See Rules 19 and 43.) 

31.—Marcu 14, 1823. 

No cause will hereafter be heard until a complete record, containing in 
itself, without reference aliunde, all the papers, exhibits, depositions, and 
other proceedings which are necessary to the hearing in this Court, shall be 
filed. (See Rule 11.) 


32.—Fearvany Term, 1824. 
No certiorari for diminution of the record shall be hereafter awarded in 
any cause, unless a motion therefor shall be made in writing, and the fects 
on which the same is founded shall, if not admitted by the other party, be 
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verified by affidavit. And all motions for such certiorari shall be made at 
the first term of the entry of the cause ; otherwise, the same shall not be 
granted, unless upon special cause shown to the Court, accounting satisfacto- 
tilly for the delay. 

33.—FEsruary Term, 1824. 

In all cases of equity and admiralty jurisdiction heard in thie Court, no 
*jection shall hereafter be allowed to be taken to the admissibility of any 
leposition, deed, grant, or other exhibit found in the record as evidence, un- 
sas objection wae taken thereto in the Court below and entered of record ; 
ut the same shall otherwise be deemed to have been admitted by consent 


34.—Fesruary Term, 1824. 

( Rescinded.)—On Saturday of each week during the sitting of the Court, 
sotions in cases not required by the rules of the Court to be put upon the 
ocket shall be entitled to preference, if such motions shall be made before 
xe Court shall have entered upon the hearing of a cause upon the docket. 
See Rule 50.) 

35.—Fesruary Term, 1825. 

Ordered, That afler the present term no original record shall be taken 
‘om the Supreme Court Room, or from the office of the Clerk of this Court. 
February 19. (See Rule 12.) 


36.—Januany TERM, 1830, 

The Court, on the second day in each term hereafter, will eommence 
alling the cases for argument in the order in which they stand on the dock- 
t, and proceed from day to day during the term, in the eame order ; and if 
we parties, or either of them, shall be ready when the case is called, the 
ame will be heard; and if neither party shall be ready to proceed in the 
rgument, the cause shal! go down to the foot of the docket, unless some 
ood and satisfactory reason to the contrary shal! be shown to the Court. 
“het ten causes only shall be considered as liable to be called on each day 
aring the term, including the one under argument, if the same shall not be 
wacladed on the preceding day. No cause shall be taken up out of the 
rder oa the docket, or be set down for any particular day, except under 
yecial and peculiar circumstances to be shown to the Court. Every cause 
shich shall have been twice called in its order, and passed, and put at the 
ot of the docket, shall, if not again reached during the term it was called, 
» eoatinued to the next term of the court. 


37.—January Term, 1831. 

1. Io all cases the Clerk shall take of the plaintiff a bond with competent 
searity, to respond to costs, in the penalty of two hundred dollars; or a 
eposite of that amount to be placed in bank subject to his draft. 

2. In all cases the Clerk shall have fifteen copies of the records printed 
we the Court, provided the Government will admit the item in the expenses 
f the Court. 
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3. In all eases the Clerk shall deliver a copy of the printed record to each 
party. And in cases of diemission (except for want of jurisdiction) or affir- 
mance, one copy of the record shall be taxed against the plaintiff, which 
charge includes the charge for the copy furnished him, 

In case of reversal and diamission for want of jurisdiction, each party shall 
be charged with one-half the legal fees for a copy, 


38.—Janrany Ten, 1832. 

It is ordered by the Court, That hereafter, the Judges of the Circuit and 
District Courta do not allow any bill of exceptions, which aball contain the 
charge of the Court at large to the jury in trials at common law, upon any 
general exception to the whole of such charge. Bat that the party ex- 
cepting be required to state distinctly the several matiera of law in such 
charge to which he excepts; and that such matiers of law, and those only, 
be inserted in the bill of exceptions, and allowed by the Court. 


39.—Jancany Tens, 1833. 

1, Jtis ordered by the Court, That during the session of the Court, any 
gentleman of the bar kaving a cause on the docket, and wishing to use any 
book or books in the Law Library, shall be at liberty, upon application to 
the Clerk of the Court, to receive an order to take the enme (not exceeding 
at any one time three) from the Library, he being thereby responsible for 
the due return of the same within a reaconable time, or when required by 
the Clerk, And it shall be the duty of the Clerk to keep, in a book for 
that purpose, a record of all books so delivered, which are to be changed 
against the party receiving the seme, And in case the same shall not be 
#0 returned, the party receiving the «ime shall be responsble for, and for- 
feit und pay twice the value thereo!; as ulso one dollar per day for each 
day's detention beyond the limited time, 

2. It is ordered by the Court, That during the session of the Court, any 
Judge thereof may take from the Law Library any book or books he may 
think proper, he being responsible for the due return thereof. 


40.—Jaxvany Tram, 1933. 

Whereas, It has been represented to the Court, that it would in many 
cases accommodate Counsel, and save expense to parties, to submit causes 
upon printed argumenta, It is therefore 

Ordered, That in all cases brought here on appeal, writ of error, or other- 
wise, the Court will receive printed arguments, if the Counsel oa either or 
both sides ahall chose ao to submit the same. (See Rules diand 51.) 


41.—1834, 

Ordered, That the original opinions of the Court, delivered to the report- 
er, be filed in the office of the Clerk of the Court for preservation as soon 
as the volume of Reports for the term, at which they are delivered, ahall be 
published. 
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42 —1835. 

All the opinions delivered by the Court since the commencement of the 
term shall be forthwith delivered over to the Clerk to be recorded. 

And all opiniona hereafter delivered by the Court shall immediately, up- 
on the delivery thereof, be ia like manner delivered over to the Clerk to be 
Tecorded. And it shall be the duty of the Clerk to cause the sume to be 
forthwith recorded, and to deliver the originals with a transcript of the judg- 
mentor decree of the Court thereon to the reporter, as soon as the same 
shall be recorded, 

And all the opinions of the Court, as far as practicable, be recorded during 
the term, so that the publication of the reports may not be delayed thereby. 


43,—1835. 

1, In all cases where a writ of error, or an appeal, shall be brought to 
this Court from any judgment or decree rendered thirty days before the 
Commencement of the term, it shall be the duty of tho plaintiff in error, or 
@ppellant, as the case may be, to docket the cause and file the record there- 
of with the Clork of this Court within the first six days of the term. If he 
Shall fuil 20 to do, the defendant in error, or appellee, as the case may be, 
Tay docket the cnuse and file a copy of the record with the Clerk, in which 
Case jt shall stand for argument at the term; or at his option he may have 
the cause docketed and dismissed upon producing a certificate from the 
Clerk of the Court, wherein the judgment or decree was rendered, stating 
the cause, and certifying that such writ of error or appeal, had been duly 
Qed out and allowed. 

2. No writ of error or appeal shall be docketed, or the reenrd of the cause 
filed by the plaintiff in error, or appellant, after the first six days of the term, 
©xXcept upon the terms that the cause shall stand for argument during the 
term, or be continued at the option of the defendant im error, or appellee. 
Bat in no case shall the plainuff in error, or appellant, be entitled to docket 
the canse and file the record, after the same shall have been docketed and 
Gienissed in the manner provided for in the preceding rule, unless by order 
Of the Coort or with the consent of the opposite party. 

3. In all cases where the cause shall not be docketed and the record filed 
with the Clerk by either party until after thirty days from the commence- 
ment of the term. the cause shull stand continued uniil the next term. (See 
Rules 19 and W.) 


44.—1837. 

When a printed argument shal! be filed for one or both parties, the ease 
shall stand on the same footing as if there were an appearance by Counsel. 
(See Rule 51.) 

45.—16838. 

To all cases where any suit shall be dismissed in this Court, except where 

the dismissal shall be for want of jurisdiction, costa shall be allowed for the 
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defendant in error, or appellee, ns the case may be, unless otherwise agreed 
by the parties. 

In all cases of affirmance of any judgment or decree in this Court, costs 
hall be allowed to the defendant in error or appellee, as the case may be, 
unless otherwise ordered by the Court. 

To all cases of reversals of any judgment or decree in this Court, except 
where the reversal shall be for want of jurisdiction, costs shall be allowed 
in this Court for the plaintiff in error or appellant, as the case may be, un- 
leas otherwise ordered by the Court, 

Neither of the foregoing rules slull upply to cases where the United States 
fre a party; bat in such cases no costs shall be allowed in this Court for 
or against the United States. 

In all cases of the diamizsal of any suit in this Court, it shall be the duty 
of the Clerk to issue a mandate, of other proper process, in the nature of a 
procedendo, to the Court-below, for the purpose of informing such Court of 
the proceedings in this Court, so that further proceedings may be had in 
such Court as to law and justice may appertain. 

When costs are allowed in this Court, it shall be the duty of the Clerk 
to insert the amount thereof in the body of the mandate, or other proper 
process, sent to the Court below, and annex to the same the bill of items 
taxed in detail. 


46,—1833, 
All motiona hereafter made to the Court shall be reduced to writing, and 
shall contain a brief statement of the facta and objects of the motion. 


47,—1838, 

The Court will, at every future session, announce on what day it will 
adjourn at least ten days before the time which shall be fixed upon ; and the 
Court will take up no case for argument, nor receive any case upon printed 
briefs, within three days next before the day fixed upon for adjournment. 

48.—1541. 

Ordered, That the Clerk take charge of the books of the Court, together 
with sueh of the duplicate law books as Congress may direet to be trans 
ferred to the Court, and arrange them in the Conference room, which he 
shall have fitted up in @ proper manner; and that he do not permit such 
books to be taken therefrom, by any one, except the judges of the court. 

49.—1512, 


( Reseinded.)—Ordered, That printed arguments will not be received un- 
der the forticth rule of the court, unless filed within forty days from the com- 
mencement of the Term, except in cases which are reached in the regular 
call of the docket. (See Rule 52.) 


50.—Deceunen Team, S44. 
Ordered, That the court will not hear arguments on Saturday, (unless 
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for special cause it shall order to the contrary,) but will devote that day to 
the other business of tho court; and that on Friday in each week, during 
the sitting of the Court, motions in cases not required by the Rules of the 
Court to be put on the docket shall be entitled to preference, if such motions 
shall be made before the Court shall have entered on the hearing of a causa 
upon the docket ; and the Rule No. 34, adopted at February Term, 1824, 
be, and the same is hereby, rescinded. 


51.—Decemser Term, 1844, 


Ordered, That no printed or written argument’ be hereafter received, un- 
leas tha same shall be signed by an attorney or counsellor of this court. 


62.—Decemaen Teno, 1544, 

Ordered, That printed arguments, under the fortieth Rule, will be received 
hereafter, and at the present Term, until the firet Monday in February in 
each and every term, while the Supreme Court continves to meet on the first 
Monday in December ; and that the forty-ninth rule of the Court, adopted at 
January Term, 1812, be, and the sume is hereby, rescinded, 

53. 

Ordered, Tint no counsel will be permitted to speak, on the argument of 
&ny case in this court, more than two hours, without the special leave of the 
court, granted before the argument beyins. 

Counsel will not be heard, unless a printed abstract of the case be first 
fled, together with the points intended to be made, and the authorities intend- 
ed to be cited in support of them, arranged under their respective points, and 
no other book or casc can be referred to in the argument. 

Ione of the partics omits to file euch a statement he cannot be heard, and 
the case will be heard ex parte, upon the argument of the party by whom 
the statement is filed. * 

This rule to take effect on the firat day of December Term, 1849. 

Woodbury, J., does not concur in thie rule, 


54.—Decemuen Term, 1849. 

Ordered, That where an appearance is not entered on the record for either 
the plaintiff or defendant on or before the second day of the term next suc- 
ceeding that at which the case is docketed, it shall be dismissed at the costs 
of the plaintiff. 

55. 

Ordered, When n cnse is called for argument at two successive terms, and 
Upon the call at the second term neither party is prepared to argne it, it shall 
be dismissed at the costs of the plaintiff, uoless sufficient cause is shown for 
further postponement. 


DISTRICT COURT RULES AND INDEX. 


RULES 


OF THE DISTRICT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORE. 


Rew 1. 

A Iibel, information, or petition, must stale plainly the facts upon which 

relief is sought, without any repetitions ar amplification of charges. 
Ree 2. 

No process shall ienve until the pleading or statement in writing upon 

which it is allowed be duly filed. 
Rete 2. 

Libels, (except on behalf of the United States.) praying an attachment 
im personam Of in rem, or demanding the answer of any party on oath, shall 
be verified by cath, or affirmation. 

Rote 4, 

The oath, or affirmation, of the party himecl{, in ol) cases where one ie 
Recessary, shu) be required 10 pleadings Sled in his name, except as is here- 
after otherwise provided, or as shall be specially ordered by the judge. 

Rote 4, 

Libela, informations, or petitions, praying o monition or citation only 

Without attachment, need ant be sworn to, 
Roe 6, 

Libels, and other proceedings to be filed, shall be plainly and fairly en- 
Grossed, without erasures or interlineations materially defacing them. If 
Papers not conforming to this Rule are offered, the clerk shall require the 
etiocatur of thy judge to be endorsed thereon before he receives them on 
the files, 

Rute 7. 
Amendment, of auppkmentary matters, must be connected with the 
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fibel or other pleading by appropriate references, without a recapitulation 
or restatement of the pleading amended or added w. 
Rute 8, 

In suits for secamen’s wages, any mariner in the same voyage not made a 
party, may by short petition to the court in any stage of the cause previous 
to the final distribution of the fond in court, or discharge of the defendant 
and his sureties, be joined as libellant in the cause, but no coats shall be al- 
lowed for the proceedings taken to make him a party, 


Rute 9, 

The proctor in the original cause shall not, however, be compelled to pro- 
ceed in behalf of such petitioning mariner, unless a reasonable indemnity is 
offered for such coats as may be incurred in consequenec of his being joined 
in the cause, 

Rete 10. 

Tn ense of salvage and other causes civil and maritme, persons entitled 
to participate in the recovery, but not mode parties in the original libel, may 
upon petition be admitted to prosecute as co-libcllunts on such terms os the 
court may deem reasonable. 

Rete 11. 

Process on libels or informations may be made returnable on any day at 
4 stated or special term, but writs for the sale of property under any order 
or decree of the court, and all final proces, shall be returnable at a stated 
term, unless upon causc shown an earlier day is specially appointed by the 
judge. 

Rute 12, 

Toesday of cach week is appointed as a special scasions of the court, 
(except the stated term be then in session,) at which the same proceedings 
may be taken, in causes of admiralty and maritime jurisdiction, as at a 
stated term. 

Roce 13. 

Process to be used in commencing suits shall be a cilation or monilions 
&n attachment in rem, united with a menition, or, by special allowance of the 
judge, with an attcckment in personem; an attachment in personam and @ 
writ of foreign attachment, 

Rowe 14, 


Where no specific proccss is provided by the Rules, partics may have 

such process as is in use in like cases in the supreme court of the state, 
Rous 15. 

Where it is not desired to arrest o defendant, the clerk on filing a libel or 
information may at the instance of the actor issue a citation or monition, ac- 
cording to the useage in civil and admiralty proceedings, 

46 
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Rote 16. 
No process in personam for the arrest of any person, in cases of torts or 
unliquidated damages, shall issue, except upon the mandate of the judge. 


Rote 17, 

In cases of liquidated damages, when the certainty and amount of the 
demand appear upon the face of the libel, an attachment i personam may 
be issued by the clerk without an order. The attachment shall plainly ex- 
preas the cause of action and the amount of the demand, and the clerk shall 
endorse thereon the sum for which bail is required, not exceeding one hun- 
dred dollars above the sum sworn to be due and unpaid ; but no attachment 
or citation shall be issued until the libellant shall have filed a stipulation for 
costs in the sum of one hundred dollars, (except in suite by the United 
States.) 

Rete 18. 

On the return of a citation or warrant by the marshal “served person- 
ally,” the party shall be deemed in court, and may be proceeded against 
accordingly. 

Rute 19. 

When the citation or monition in suits in personam is not served person- 
ally, the libellant may at his election pursue the defendant to a decree of 
contumacy, in which decree may be embraced an order for the attachment 
of the defendant as for contempt of process; or, on verifying by oath the 
matters demanded by the libel, the libellant may have an attachment ia 
personam instanter, on the return of the citation “not served.” 


Reve 20. 


In the latter case all subsequent proceedings may be as if the attachment 
had been sued out in the first instance. 


Reve 21, 

On warrants to arrest the person in admiralty and maritime causes, the 
marshall may take bail in the form of a stipulation and in the sum endorsed 
on the warrant, conditioned for the appearance of the party op the retura 
day to answer to the libellant in a cause civil and maritime, according t» 
the course of the court. 

Roce 22. 

The sureties having made oath thereon to their sufficiency, and the bail 
stipulation being filed, it shall have the same effect in favor of the actor and 
against the defendant as if taken in court; and the marshal shall be deemed 
discharged of all personal responsibility for the appearance of the ree 
pondent. 

Re e 23. 
In case the marshal does not file such stipulation, or the sureties, being 
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required, refuse to justify, like proceedings may be taken to compel the mar- 
shal to bring in the party, as if no stipulation had been entered into. 


Rove 24. 


The condition of the stipulation shall be deemed satisfied if the party 
ahall appear in person on the return day of the warrant and submit himeelf 
for commitment, or enter into the usual stipulation in the cause, according 
to the course of the court. 


Rote 25, 


If a party against whom a warrant of arrest issues cannot be found and 
return thereof be made, the plaintiff may upon the mandate of the judge 
have a warrant to attach the property of the defendant, and may aleo have 
inserted therein a clause of foreign attachment, according to the course of 
the admiralty. 


Rute 26. 


In all cases of attachment under admiralty process to compel an appear- 
ance, the attachment may be dissolved on the party’s giving a stipulation 
with eureties, to the same effect aa in cases of arrest. 


Rote 27. 


In cases of foreign attachment, if the defendant appear, the same pro- 
ceedings may be had as is usual in suits in personam, and if he make default, 
the court will proceed er perte, and pronounce the proper decree, unleas the 
attachment is discharged at the instance of the garnishee. 


Roe 28, 


§ Process cannot issue against goods, choses in action or moneys in the hands 
of third persons, except by the order of the judge and upon due proof of the 
claim firet made; and the names of such persons and also of the peraons 
whose effects are to be attached, together with a specification of such ef 
fecta, shall be expressed in the process. 


Roe 29. 

On the service of the attachment by arrest of property, the parties hold- 
ing the property or funds attached, shall on the return day of such process 
file an affidavit containing a full and true statement of the property or funds 
in their hands belonging to the principal party at the time the attachment 
was eerved and at the time the deposition igs made, and declare whether 
they have any, and if any, what claim to any and what part thereof; and 
shail then, on motion of the actor, pay into court such amount as they shall 
pot claim, or as may be ordered by the court, or give stipulation, with suf- 
ficient surety to abide the further order or decree of the court in relation 
thereto; and on their default in this behalf a rule may be entered that an 
attachment imsue against them unless they shall show cause in four days or 
on the first day the court is in session afterwards. 
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Rove 30. 

When the property, effects or credits named in the process are not de- 
livered up to the marshal by the garnishee or trustee, or are denied by hia 
to be the property of the party, it shall be a sufficient service of such foreign 
attachment to leave a copy thereof with such trustee, or at his residence or 
usual place of business, unless the libellant shall by competent surety in- 
demnify the marshal for arresting the property pointed out to him. 


Roe 31. 

On the return by the marshal of service of such attachment by notice 
and copy with the reason thereof, the libellant may move the court for a 
peremptory attachment oer such order as the equity of the case may de- 
mand ; or on proof satisfactory to the court that the property, &c. belongs 
to the defendant, may proceed to a hearing and final decree in the cause ae 
if the property had been held in arrest. 


Ruts 32. 

All process to the marshal shall be returned on the return day thereof, 
and if he shall not return the same in four days after being required in 
writing eo to do, by any person or his proctor, upon affidavit of such re- 
quirement and of the delivery of the process to him, an order may be en- - 
tered of course that he show cause why an attachment shall not issue 
against him ; and in the case of process im rem, the return of the marshall 
shall express the day of the seizure of the property or the day of eale, f a. 
process for that object. 


Ree 33. 


No process shall be received on file unless duly returned by the officer tom 
whom directed. 


Reve 34. 

In case the court is not in session at the return of process requiring to bem 
acted on in open court, proceedings shall be deemed continued to the nexat 
aitting of the court, (either stated or special,) at which time the like proceed— 
ings may be had thereupon as if then returnable. 


Reve 35. 
On proclamation after due return of process, the libeliant ahall be entitled 
toa decree of default or contumacy, according to the nature of the case, 
and the three proclamations heretolore uscd are abolished. 


Ree 36, 

In case of the attachment of property, or the arrest of the person ia 
causes of civil and admiralty juriediction, (except in suits for eeamen’s wages 
when the attachment iz issued upon certificate pursuant to the act of Con. 
grees of July 20, 1790,) the party arreated, or any person having a right to 
intervene in respect to the thing attached, may upon evidence showing any 
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improper practices or a manifest want of equity on the part of the libellant, 
have a mandate from the judge for the libellant to show cause instanter 
why the arrest or attachment should not be vacated. 


Rute 37, 

Stipulations may be taken, in admiralty and maritime causes out of court 
before the clerk or a commissioner, under a dedimus potestatem. The offi- 
cer taking the stipulation shall, if required by the opposite party, examine 
the sureties on oath and decide as to their competency. An appeal may 
be taken instanter to the judge, in case the decision is against the sufficiency 
of the sureties. 


Rute 38. 


The conditions of stipulations in causes in personam shall be that the 
principal, whenever required by this court or an appellate court in case of 
appeal, shall appear and answer to the cause or to interrogatories, and pay 
all costs that may be decreed against him, and by the respondent or defend- 
ant that he will also perform and abide all orders and decrees in the cause 
interlocutory or final, or deliver himself personally for commitment in exe- 
cution of such orders, to the proper officer. 


Rote 39. 


The amount of stipulations on the part of the defendants in causes in 
personam, shall be the sum endorsed on the warrant, and in rem on the de- 
livery of property attached the appraised or agreed value of the property 
seized, unless the sum in either case is modified or enlarged by order of the 
court. 


Rute 40, 


Application may be made instanter to the judge after an arrest in per- 
sonam, to mitigate the amount of the bail stipulation ; and like application 
may be made at any time after property has been delivered on bail stipula- 

* tion, upon facts occurring after such delivery, to discharge such stipulation 
or to reduce the amount according to the equity of the case, previous notice 
of the application having been given the proctor of the libellant. 


Roce 41. 

Two daye’ notice shall be given the proctor of the libellant, of applica- 
tions for delivering up on stipulation property under attachment, specifying 
the sureties intended to be given and their occupations and places of resi- 
dence and the officer before whom and the place where the stipulation will 
be offered, except in suits by seamen for wages, when such notice may be 
snstanier. 


Rote 42. 


The stipulation or bond to be given upon releasing and delivering up 
property arrested by process of the court, ehall be conditioned that the claimant 
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and his sureties shall at any time upon the interlocutory order or decree of 
the court, or of any appellate court to which the cause may proceed, and 
on notice of such order to the proctor of the party to whom the property 
shall have been delivered bring into court the appraised or agreed value of 
such property or any part thereof so ordered or decreed. If no proctor is 
employed by such party, the order or decree shall be deemed peremptory 
two days after the same is entered. 


Reze 43, 
The clerk shall provide a book in which shall be registered all stipula- 
tions filed in causes civil and admiralty which shall be open to the examina- 
tion of all parties interested. 


Rute 44. 


No proceas tn rem shall be issued, nor shall any appearance or answer be 
received or third party be permitted to intervene and claim, (except on the 
part of the United States,) unless a stipulation in the sum of two hundred 
and fifty dollara shal! be firet entered into by the party and at least one 
surety resident in the district, conditioned that the principal shall pay all 
costs awarded against him by this court, or in case of appeal, by the appel- 
late court. 


Ree 45. 

But seamen suing in rem for wages in their own right and for their owm 
benefit for services on board American vessels, and salvora coming into port 
in possession of the property libelled, shall not be required to give such ee- 
curity in the first inatance. The court on motion with notice to the libel- 
lante may, after the arrest of the property, for adequate cause order tha 
usual stipulation to be given in these cases, or that the property arrested be 
discharged. 

Reve 46. 

Notice of the arrest of property by attachment in rem, in behalf of indix 
vidual suitors, shall be published and affixed in the manner directed by act 
Congress in cases of seizures on the part of the United States, except whe- 
the judge by special order directs a shorter notice than fourteen days; anu 
except that, instead of the substance of the libel a short statement of is 
purport may be given. 

Rute 47, 

Notice of sale of property after condemnation in suits in rem, (except umm 
der the revenue laws and on seizure by the United Statee,) shall be ams 
days, unless otherwise specially directed in the decree of condemnation asa 
sale. 

Ree 48. 


All such notices shall be published in the manner directed by aet of Coa- 
gress, in the case of condemnation under the revenue laws, 
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Rowe 49. 

The marshal shall be allowed, (in conformity to the former usage of the 
court,) one dollar and fifty cents per day for the custody of a vessel, her 
tackle, apparel and furniture, seized by any officer of the revenue, and seized, 
libelled and prosecuted for forfeiture. 


Rete 50. 

He shall be allowed for the custody of goods ao seized, on all sums not ex- 
ceeding $5000, held in custody less than thirty days, two per cent; on all 
suma exceeding $5000, held in custody lesa than thirty days, one per cent, 
on all sums not exceeding $5000, held in custody over thirty days, two and 
a half per cent, and on all sums exceeding $5000, held in custody over thirty 
days, one and a balf per cent: except on attachment of specie, bullion, jew- 
elry or precious stones, the allowance to the marshal shall be specifically 
fixed by the court, having regard to the special circumstances of each case. 


Rote 51. 

The marshal may have like allowances taxed on all other attachments 

of property in causes of civil and admiralty jurisdiction. 
Rote 52. 

All the above allowances are, however, subject to alteration by the court 
on motion, due notice thereof being given the opposite party and adequate 
cause being shown therefor. 

Reve 53. 


The allowance to the marshal above appointed for the custody of goods, 
shall be computed upon the gross proceeds in case of sale ; or upon the ap- 
praised or agreed value if bonded: but the marshal, in case of an agreed 
valuation between the parties not assented to by him, may have an appraine- 
ment in the usual mode. 


Ree 54. 


If attachments in rem are accompanied by written instructions to the mar- 
shal, specifying the sum demanded, (adding thereto $250 to cover costs,) he 
shall as in case of executions, only arrest #0 much of the goods or effects to 
be seized (when severable) as shall be sufficient to satisfy such amounts. 


Ree 55. 

In all cases of stipulations in civil and Admiralty causes, any party having 
an interest in the subject matter may move the court, on special cause shown, 
for greater or better security, giving the opposite party two days notice there- 
of, unless a shorter time is allowed by order of the judge. 


Roe 56. 


After a citation or monition or warrant of arrest in suits in personam re- 
tarned “ served personally,” if the defendant do not appear at the return day 
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he shall be deemed in contumacy and in default, and the libellant m 
order for enforcement of the stipulation, (in case any ia given,) or to 
the defendant’s appearance, according to the course of Admiralty } 
ings: or at his option may proceed to hearing ex parte, and obtain the 
decree, unleas the court, for good cause, ahall allow the defendant 
time. 


Rute 57. 
In suits in personam, stipulators to the marshal on the arrest of tv 
dant may be discharged from their stipulation on the surrender of thi 
pal, as in cases of bail at law. 


Roe 58. 

So also stipulatore or fide-jussores after the return of the attach: 
suite in personam, may surrender their principal, or he may surrend 
self, in discharge of the stipulation, as in cases of special bail at inw : 
in respect to costs in this court, or any other court to which the cat 
be appealed. 

Rute 59. 

All stipulations ia causes civil and maritime shall be executed by # 
cipal party, (if within the district,) and at least one surety resident 
and shall contain the consent of the stipulatora, that in case of default 
tumacy on the part of the principal or sureties, execution to the 
named in such stipulation may issue against the goods, chattels and : 
the stipulators. 

The court will modify the execution as to the time it may stay 
amount to be collected, according to the equity of the case. Noa- 
parties must supply at least two sureties, 

Rute 60. 

In case of seizure of property in behalf of the United States, an aj 
ment for the purpose of bonding the same may be had by any party 
rest, on giving one day’s previous notice of motion before the court 
judge, in vacation, for the appointment of appraisers. 


Rute 61. 

If the parties, or their proctors, and the district attorney are pr 
court, such motion may be made instanter after seizure and without p 
notice. 

Rote 62, 

Orders for the appraisement of property under arrest, at the suit o 
dividual, may be entered of course by the elerk at the instance of am 
interested therein, or upon filing the consent of the proctors for the 
tive parties. 
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Rote 63. 

Only one appraiser is to be appointed in suite by individuals, unless other- 
wise specially ordered by the judge, and if the respective parties do pot agree 
in writing upon the appaiser to be appointed, the clerk shall forthwith name 
him, either party having a right of appeal instanier to the judge from such 
bomination, tor adequate cause. 

Roce 64. 

In case vessels, their tackle or appurtenances, are to be appraised, the clerk 
shall name a warden of the port, and in case of merchandise, an appraiser or 
An assistant appraiser of the custom house, as appraiser. 


Rote 65. 


In suits in rem for seamen’s wages, and in all other actions in rem for sums 
certain, the claimant or respondent may pay into court the amount sworn to 
be due in the libel, with interest computed thereon from the time it was due 
to the stated term next succeeding the return day of the attachment, and the 
costs of the officers of court already accrued, together with the sum of $250 
to cover further coste, &c., &c.; or, at his option, may give stipulation to 
pay such sworn amount with interest, costs and damages, (first paying into 
eourt the costs of the officers of court already accrued,) and in either case 
may thereupon have an order entered tnstanter for delivery of the property 
arrested—without having the same appraised. 

Roce 66, 

Appraizera, before executing their trust, shall be sworn or affirmed to its 
faithful discharge before the clerk or his deputy, (who are hereby appointed 
commiasioners for the qualification of appraisers,) and shall give one day’s 
previous notice of the time and place of making the appraizement, by affix- 
ing the same in a conspicuous place adjacent to the United States’ Courts 
Rooms, and where the marshal usually affixes his notices, to the end that 
all persons concerned may be informed thereof, and the appaisement when 
made shall be returned to the clerk’s office. 


Rute 67. 
Appraisers acting under an order of this court shall be severally entitled 
to three dollars for each day necessarily employed in making the appraise- 
meat ; to paid by the party at whose instance the same ahall be ordered. 


Rute 68. 

No vessels, goods, warea or merchandise in the custody of the marshal 
shall be released from detention upon appraisement and surety, until the 
costs and charges of the officers of this court, so far as the eame shall have 
accrued, shall first be paid into court by the party at whose instance the ap- 
praisement shall take place, to abide the decision of the court in respect to 
such costs. 

Reve 69. 
No property in the custody of any officer of the court shail be delivered up 
47 
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without the order of the court; but such order may be entered of course by 
the clerk on filing a written consent thereto by the proctor in whose bebalf it 
is detained : and aleo, after appraisement and bond duly executed. 


Ree 70. 

If in possessory suits, after decrees for either party, the other shall make 
application to the court for a proceeding in a petitory suit, and file the proper 
stipulation, the property shall not be delivered over to the prevailing party 
until after an appraisement made, nor until he shal] give a stipulation, with 
sureties, to restore the same property, without waste, in case his ad 
shall prevail in the petitory suit, and also to abide as well all interlocutory 
orders and decrees, as the final sentence and decree of the District Court, and. 
on appeal, of the appellate court. 


Roce 71. 


In ali cases where a judgment or decree is entered on a bond or stipula— 
tion filed with the clerk for the appraised or agreed value of any property 
libelled in this court, the clerk shall receive in addition to the amount of than 
bond, interest at the rate of six per cent. per annum, for the time which sha, 
intervene between the entry of the judgment, or date of the stipulation, aa 
the day when the money shall be paid into court. 


Reree 72, 

A tender inter partes shall be of no avail on defence or in discharge _ 
costa, unless on suit brought, and before answer, plea or claim filed, iam 
same tender is deposited in court to abide the order or decree to be made== 
the matter. 

Rute 73. 


When tender is first made, after suit brought, it must include taxable cas— 
then accrued. 


Rete 74. 

No third party can intervene by claim without proof of a subsisting intemr«= 
in the subject matter of the claim. This proof may, in the first instance, & 
the oath of the claimant, but subject to denial and disproof on the part of th: 
libellant, on issue thereto or on summary petition. 


Reve 75, 
Double pleas, or exceptions, replications to pleas, triplications or rejoinder, 
&c., may be filed without previous leave of the court, the pleading of sever 
matters being restricted to cases in which the matters are distinct. 


Ree 76. 

Defence may be made by answer or claim, of matters of law or fact, with 
out the employment of exceptions or special pleas usual in causes of civil and 
maritime jurisdiction, other than exceptions to the competency of the party: 
or the process or other matter of abutement, 
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Rowe 77. 


If matter of bar at law to the libel ie set up by answer or claim and al- 
lowed by the court, no costs shall be taxed for any other part of the answer 
or claim than that stating euch bar. 


Reve 78. 

When the answer alleges a bar in law to the whole libel, it may be treat- 
ed nso plea and set down for hearing, without filing a replication other than 
to such bar or going into proofs upon the issues in fact. 

Rute 79. 


Where a party not required to answer intervenes by claim and answer, 
costs will be taxed for the claims only, 


Rove 90, 

When an answer is required in o suit fn rem of n party having 10 interest 
in the subject matter, he may file an exeeptive allegation or disclaimer, and 
notice the same instanter for hearing. If the decree of the court isan al- 
firmance of his plea, he shall be discharged the action with conts. 


Rove Sl. 

One improperly joined as defendant in an action in personam, may have a 
decree of discharge in the ume manner; provided, it is made satisfactorily 
to appear to the court that he can give material tastimesy ne a witness in 
the cause, 

Rete $2. 

When the claim is in derogation of the right set up by the libel, it may 
form a general iswe therewith by denying “ that the libellant is entitled to 
the remedy and relief in the premises sought by him,” without traversing 
or admitting the several articles of the libel. 

Reve 83. 


A general ieme may be taken by answer in like manner when the answer 
is not required to be under oath, 


Reve 84, 

So also the libel may be contested affirmatively by a general issue instead 
of a formal demurrer. 

Rete 85. 

When a general ise is taken to the libel ip open court on the return 
day of process, either party may have the cause placed ypon the enlendar 
tinsianter, and it may be called in its place for proofs without other notice. 

Rure 96, 

Each party is entitled to like proceedings in such ease, as if the cause had 

been noticed by cach, pursuant to the usual practice. 
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Rute 87. 

A sworn answer is not to be deemed higher evidence than the livel or in- 
formation to which it responds, unless made so by the act of the promovent. 
An answer need not be put in under oath unleas so required by a sworn li- 
bel, or one filed by the United States. 


Rute 88, 

The matter set up by a aworn answer responsive to the allegations or in- 
terrogatories of the libel, shall be deemed admitted on the part of the libel- 
lant, untesa within four days from the time the answer ia perfected, or from 
the expiration of the time allowed for excepting thereto, replication is filed, 
or a written notice served on the proctor of the respondent, that on the trial 
of the cause proof will be offered on the part of the libellant in opposition to 
the allegations of the answer. No replication need be filed for any other 
purpose, to an answer taking an issue in fact upon the allegations of the 
libel. 


Ree 89. 
A claim or answer may be put in and filed at any time after the service 
of process and before defaults entered: and when it shall be put in at any 


other time than on making proclamation, notice of the time of filing it 
shall be given the libellant, otherwise he shall not be bound to regard it. 


Ree 90. 
If separate answers or claims are put in by the same proctor, or by diffe- 
rent proctors being connected in business, all costs thereby unnecessarily in- 
curred shall be disullowed on taxation. 


Rute 91. 


An answer or claim on the part of the United Statea is to be put in 
without oath by the district attorney, and is not subject to exception for 
ingufficiency. 


Ree 92, 

In the case of bailable process in personam, unless the defendant sppetaem» 
and put in bail stipulation according to the rules of the court, his claim «2 
answer may be treated as a nullity, and hie defaults be entered. Ag #am- 
awer in such case shall be deemed filed from the time bail becomes go=we=r 
fected. 


Reve 93. 

On due proof that aclaimant or respondent is abeent from the Urmamed 
States, or resides out of the district, and more than one hundred miles 3-0 
the city of New York, a claim or answer to a libel may be sworn to Wey * 
proctor or attorney in fact in behalf of such party. And if thereupom 
libellant, by written notice to the respondent, demands a personal anareser 
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verified by the oath of the party, proceedings shall stay a reasonable time 
to enable such anawer to be taken by commission or dedimus potestatem. 

The provisions of this rule may aleo be applied to the verification of a 
libel, by the oath of a proctor or attorney in fact. 


Rue 94, 

The defendant may on the return day of process and before answering, 
demurring or pleading, file an exception to the libel that ia multifarious or 
ambiguous, or without piain allegations upon which issue can be taken, and if 
it be adjudged by the court insufficient for any of these causes, and be not 
amended by the tibellant within two days thereafter, it shall be dismissed 
with coats. 


Ro.e 95. 


Proceedings upon such exceptions shall conform to those on exceptions to 
answers or other pleadings. 


Roe 96. 

The libellant may, within four days from the filing of the answer or 
eluim, file exceptions thereto for insufficiency, irrelevancy or scandal, which 
exceptions shall briefly and clearly specify the parte excepted to by the line 
and page of the papers in the clerk’s office: whereupon the party anewer- 
ing or claiming shall in four days either give notice to the libellant of his 
submitting to the exceptions, or set down the exceptions for hearing, and 
give four days notice thereof for the earliest day of jurisdiction afterwards. 
In default whereof the like order may be entered as if the exceptions had 
been allowed by the court. 


Roxe 97. 

If a party submit to exceptions for insufficiency, he shall answer further 
within four days after notice of his submitting. If the exceptions are al- 
lowed on hearing, he shall answer further within such time as the court 
shall direct ; and if the hearing of the exceptions shall not be duly brought 
on, or the further anewer duly put in, the claim or answer excepted to shall 
be treated as a nullity, and the default of the party be entered. 


Rute 98. 
If exceptions for irrelevancy be submitted to, or be allowed by the court, 
or the hearing be not duly brought on by the respondent, the matter except- 
ed to shall be struck out of the claim or answer by the clerk. 


Ree 99. 


Either party may propound interrogatoriea to the other, within four days 
from the putting in of the claim, or answer, or other pleading, and the per- 
fecting of the same, if excepted to. 
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Reve 100. : 
A copy of the interrogatories shall be served on the party for whom the 
sume are intended, or his proctor, if one be employed; and if he abject 


thereto, he shall notify the party serving the same, who shal! on due note 
submit the «ime to the judge for his allowance, The interrogatories allow- 
ed whall be filed with the clerk, and notice thereof be given, and the party 
shall file his answer theretoin ten days after such notice; in defialt whereof, 
if libellant, the libel shall be disrniseed; if claimant or defendant, the claim 
or answer shall be trented a8 a nullity, and default may be entered against 
such party. 
Reve (01. 

Answers to interrogatories may be excepted to in the eame manneras an- 
swers or claims putin by a defendant, and shall, in all respects, be subject 
to the provisions of the rules in relation to exceptions; and if the libellant 
making anawers shall not perfect the same after exeeption, the libel shall be 
dismiared for want of prosecution. But this rule and the preceeding one shall 
not in auy case be deemed to require answers to interroyxtories on the purt 
of the United States in suits brought in their behalf, 


Ree 102, 
The cath of calumny shall not be required of any party in any atage of 
& cauae, 
Rete 103. 
Suita may be joined or consalidated upon the same principle as in the 
practice of the court at common law. 


Rue 104, 

When various actions are pending, all resting upon the sume matter of 
right or defence, the court by order at ite discretion, will compel the parties 
to abide by the decision rendered in one case, and will enter a decree in the 
other causes conformably thereto, although there be no common interest be- 
tween the partics, 

Rute 105. 

Commisaions for taking testimony, if not sued out pormant to the rules of 
the circuit court, shall be moved for in four days alter the claim or answer 
is filed and perfected, (if the same shall have been excepted to,) bot if inter- 
rogutories shall be propounded for the other party, by the purty who moves 
for a commirsion, he shall have four duys for moving after the answer 
to the interrogatories aball be perfected, otherwise such commissions sbull 
not operate to stay proceedings ; but, on a proper case shown, t.pplicanan 
for a commission may be made at any time after the action is commenced 
and before isave joined, or after a default or interlocutory deeree. 


Rure 106, 
Affidavits on which a motion for a commission is made, shall specify the 
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facts expected to be proved, and the shortest time within which the party 
believes the testimony may be taken and the commission returned. 


Rure 107. 

A commission will not be allowed to stay proceedings, if the opposite par- 
ty admits in writing that the witnesses will depose to the facts etated in such 
affidavit; such affidavit, with the admission, may be read on the trial or 
hearing, and will have the same effect us a deposition to those facts by the 
‘witness or witnesses named. 


Ree 108. 

The motion may be noticed and made at term before the court, or in va- 
cation before the judge out of court; and only one commissioner wili be 
named, unless special cause is shown for appointing a greater number, nor 
will coats be taxed for the services of more than one, except where both 
parties require a greater number. 


Reve 109, 

Interrogatories for the direct and cross-examination, in case the parties 
disagree respecting them, shall be presented to the judge for his allowande 
&t one time, and one day’s notice of such reference shall be given by the 
party objecting to the opposite interrogatories. 


Ree 110. 

Cross-interrogatories shall be served within four days after the direct 
have been received, or they shail be regarded as assented to, and if no no- 
tice of reference to the judge is given within five days after both direct and 
cross interrogatories have been served, each party shall be deemed to have 
assented to the interrogatories served, 


Rete 111, 


The interrogatories, direct and cross, as agreed to by the parties or settled 
by the judge, shall be annexed to the commission. 


Rvuze 112. 

Directions as to the execution and return of the commisaion, signed by 
the clerk and the proctor of the party moving it, or of both parties, if both 
unite in the commission, or if both propose interrogatories, shall accompany 
the commission. 

Reve 113. 

Depositions taken under commissions or otherwise, shal} be forwarded to 
the clerk immediately after they are taken, and be filed on their return to 
the clerk’s office in term or vacation, and notice thereof shall be forthwith 
given by the party filing them, to the proctor of the opposite party. And 
all objections to the form or manner in which they were taken or returned, 
shall be deemed waived, unless such objections shall be specified in writing 
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in four days after the same are opened, unless further time ehall be granted 
by the judge. 


Rove 114. 

Ia suits between individuals, either may at any time after the commissions 
or depositions are deposited with the clerk, enter an order of course as of 
& special sessions, if in vacation, to open (he same, and deliver copies 
thereof. 


Roeze 115. 
[a suits on seizures in which the United States are a party, such ordex 
may be entered on the written consent of the proctors or attorneys of the: 
respective parties, or on motion to the court at a stated or special semiion. 


Rove 116. 
Opening euch commissions or depositiona shal] not preclude either party 
from objecting to the competency or relevancy of the evidence when offerec 
on trial. 


Reve 117. 

Exceptive allegations to the credibility or competency of witnesses exa— 
mined on deposition or commission, may be filed within four days after the 
depositions or commissions are opened at the clerk’s office, and notice shall 
be given forthwith of such exceptions. 


Rue 118, 
Testimony impeaching or supporting the witnesses may in such case t» 
given by the parties respectively, on the hearing of the cause, and may Tho 
taken in the same manner as proofs in chief. 


Reve 119. 

Depositions in perpetuam rei memoriam to be used in this court, may 
taken under a dedimns potestatem, or by any officer authorized by act 
Congress to take depositions de bene esse, to be used in the Courts of 
United States, in like cases and by like proceedings as is now authorized 
the Supreme Court of the state of New York. 


Rete 120, 


Notices of trial, argument or hearing, may be for any day in term, 
court being then sitting, (including days to which the court may stand 
journed,) upon a sullicient excuse for not giving notice for the first day 
the term. 


Ru e 121. 


In all issues brought to trial, argument or hearing, except as provided! 
theee Rules, four days previous notice shall be served on the attomey « 
proctor of the opposite party, when the attorney or proctor resides in th 
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city ; in all other cases, affixing such notice conspicuously in the clerk’s office, 
shal] be a sufficient service. 
Roe 122. 

A note of the pleadings and of the date of the issue shall be served on the 
clerk, with a notice of the hearing, four days before the time of hearing, and 
such notices shall also specify the pleadings, and whatever papers or docu- 
ments in his office shall be required by the parties to be produced by the 
clerk at the trial. 

Revie 123. 

So soon as issue is joined, the respondent or claimant may notice the cause 
for hearing on his part, and be thereupon entitled to a decree dismissing the 
game with costa, or such other decree as the case may demand, unless the 
libellant shall also notice the cause for the same time, and proceed to trial or 
hearing, or obtain a continuance by order of the court, on proper cause 
shown. 

Rute 124. 

When either party shall require viva voce testimony given in open court, 
to be taken down by the clerk pursuant to the act of Congress, it shal] be 
taken in the same manner as in jury trials on common law issues, and not 
verbatim, as in depositions de bene esse. 


Rete 125. 

The notes of the judge may, by assent of parties, be used as if taken down 
by the clerk. 

Rere 126. 

Either party, desiring to diminish, vary or enlarge the minutes of proofs 
taken by the clerk or judge, may, within two days after the trial, serve a 
statement of proofs on the proctor of the opposite party, and such state- 
ment, if assented to,or if no amendments are proposed thereto within two 
daye thereafter by such proctor, shall be regarded the true minute of the 
testimony given, and the notes of the judge or clerk be corrected in confor- 
mity thereto. 

Rote 127. 

If amendments are proposed, and the parties do not agree therein, the 
statements and amendments shall be forthwith referred to the judge, and he 
ahall settle or determine how the facte are, and the statement thus settled or 
adjusted, shall be filed as the true minutes of the testimony given. 


Rcce 128. 

In cases of demands, arising not ex delicto, on a decree in favor of the 
libellant by default, or on hearing, it shall be referred to the clerk to compute 
and ascertain the amount due the libeilant, but reference may also be made 
in cases of tort, or on allegations of incidental or conscquential damages, if 
desired by either party. 

48 
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Rows 129. 

In case of the absence of the clerk, or his incompetency fram imterest or 
otherwise, or upon any sufficient cause shown, such reference may be mands 
to assessors or otherwise, according to the course and custom of courts of evil 
and admiralty jurisdiction. 

Route 130. 
On such reference either party may produce and vse the pleadings and 


proofs filed in the cause or heard in court, and other competent proofs per- 
tinent to the matter of refereace. 


Rote 131. 

The clerk shall allow neither party longer than ten days from the order 
of reference to complete the proofa thereon without the special order of the 
judge. 

Rowe 132. 

At the instance of either party the clerk shall report the additional test- 

mony received by him, and the offer of testimony rejected (if any) by him. 


Rute 133. 


Either party may exccpt to the clerk’s report, and set down the exceptions 
for hearing, on two daye’ notice, at the first stated or special sesmions after 
the report is filed. 


Roe 134. 

Upon the coming in of the report a decree of confirmation may be entered 
on motion without notice, unleaa otherwise ordered by the court, or the re 
port shall be excepted to: and in the latter case, the exception shall be over- 
ruled or held abandoned, unleas brought to a hearing the first stated of 
special sessions of the court for which it can be noticed. 


Reve 135. 


If the libellant takes no proceedings upon the report within four days after 
the filing thereof in open court, the respondent may move the court to diam 
the libel for want of due prosecution. 


Roe 136. 


If the promovent in a libel or information neglects to proceed in the exam 
with the despatch the course of the court admits, the respondent or claimant 
may have the libel or information dismissed on motion, unless the delay is y 
order of the judge, or the act of the respondent or claimant. 


Rote 137, 


Four days’ notice shall be given of the application to diamiss the neta, 
and a copy of an affidavit or certificate of the clerk, that no proceedings hed 
been taken, be verved at the same time. ; 
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Rove 138. 

A special session of the court (besides the sittings on Tuesday each week) 
may be opened at any time instanter, on the allowance of the judge, for hear- 
ing and disposing of special motions, arguments or questions of law, and also 
for taking proofa, or hearing admiralty and maritime or revenue causes, and 
rendering interlocutory or fina! decrees therein. 


Reve 139, 

No party shall be compelled to take or meet proceedings at a special ses- 
sions, (without the order of the judge previously served on him,) in other 
than civil causes of admiralty and maritime jurisdiction. 

Roeze 140. 

No special sessions will be held for the trial of jury causes, nor out of the 
city of New York, without a special order of the court, entered upon the 
minutes and published in a newspaper in the city of New York, and also in 
one nearest the place where the court is to be held, (if out of the city,) at 
least fifteen days previous to auch aitting. 

Roe l4t. 

A guardian ad litem will be appointed on a petition, verified by oath, stat- 
ing & proper case for euch appointment; and the guardian shail give stipu- 
lations for costa, &c., the same as if he was personally the party in interest. 


Rove 142, 
Infants may sue by prochein ami, to be first approved by the court; the 
prochein ami to give stipulations and be responsible for costs, in the same 
manner as the infant would be if of full age. 


Roce 143. 
Suita can only be prosecuted or defended in forma pauperis by express 
allowance of the court. In such case the pauper will be discharged of al 
stipulations or liabilities for costs. 


Roce 144. 

But the court, on satisfactory proof of tbe inability of a party to comply 
with the usual stipulations in a cause, may mitigate and modify such stipu- 
lations conformably to the equities or exigencies of the case. 

Reve 145. 

Where proceedings os a decree shall not be stayed by an appeal, and the 
decree shall not be fuitilled or eatisfied in ten days after notice to the proctor 
of the party against whom it shall be rendered, it shall be of course to enter 
an order that the sureties of such party cause the engagement of their stip- 
ulation to be performed, or show cause io four daya, or on the first day of 
jurisdiction afterwarda, why execution should not issue against them, their 
lands, goods and chattels, according to their stipulation; and if no cause be 
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then shown, due service having been made on the proctor of the party, a 
aummary decree shall be rendered against them on their stipulations, and 


execution issue ; but the same may be discharged on the performance of the 
decree and payment of all costs. i 


Rows 146. 
A party obtaining a decree of the court, may, at his election, have for the 


execution thereof like process as is now used in this state for like purposes, 
except that of personal attachment as for a contempt of court. 


Roce 147. 
The writ of fert facias or venditioni exponas is adopted as final process ia 
this court ia all cases for the sale of property, and the proceedings thereon 


in admiralty cases shall be conformable to those on the common law side of 
the court, 


Rocz 148. 


Whenever from the death of any of the parties, or changes of interest in 
the suit, defect in the pleadings or proceedings, or otherwise, new parties to 
the suit are necessary, the persons required to be made parties may be made 
such either by a petition on their part or by the adverse party. 


Rute 149. 
In either mode, it shall be sufficient to allege briefly the prayer of the on- 
ginal libel, the several proceedings in the cause and date thereof, and to pray 


that such pervons required to be made parties to the suit may be made euch 
parties. 


Reve 150. 

On service of a copy of such petitition and of notice of the presenting there- 
of, such order shall be made for the further proceeding in the cause as shall 
be proper tor its speedy and convenient prosecution as to such new parties, 
and the same stipulations and security shall innll such cases be required and 
given, as in cases of persons becoming originally parties to a suit, 


Rete 151. 


A party shall not be held to enter his appenl from any decree or order of 
the court as final. unleas the eame is in a condition to be executed against 
him without further proceedings therein in court. 


Reve 152. 

Ten days from the time of rendering the decree shall be allowed to eater 
an appeal, within which time the decree shall not be executed. A bref 
notice in writing to the clerk and opposite proctor, that the party appeals in 
the cause, shall be a sufficient entry of the appeal, without any petition to 
the court for leave to enter the same. 
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Roxg 153. 

When an appeal shall be entered, the appellant shall, within ten days 
thereafter, give security for damages and costs ; and if pecurity shall not be 
given within that time, the decree may be executed as if there had been no 
appeal, unless further time be allowed by the court. 


Rote 154. 
The appellant shall give four days’ notice to the adverse party, or hie 
Proctor, of the person or persons proposed as his sureties, with their additions 
and descriptions, and of the time and place of giving the stipulation. 


Rue 155. 


When an appeal shall be entered the appellant shall cause the proceed- 
iimgs of the court, required by law to be transmitted to the Cireuit Court, to 
bbe transcribed for that purpose within thirty days after the appeal ahall be 
entered in this court: and in default thereof, the decree shall be executed as 
if there had been no appeal, unless the court shall, upon special motion of 
the appeliant, otherwise order. 


Rove 156. 
A rehearing will not be granted in any matter in which a decree has been 
rendered, unless application is made at the term when the decree is pro- 
mounced, or there is a stay of proceedings by order of the judge. 


Roce 157. 
No libel of review will be entertained in cases subject to appeal, por unless 


filed before the enrolment of the decree or return of final process issued in 
the cause. 


Roe 158. 


When any moneys shall come to the hands of the marshal under or by 
virtue of any order or procesa of the court, he shall forthwith pay over the 
gross amount thereof to the clerk, with a bill of his charges thereon, and a 
statement of the time of the receipt of the moneys by him, and upon the 
filing of such statements, and the taxation of such charges, the same shall be 
paid to the marshal out of such moneys ; and the general account of all pro- 
perty sold under the order or decree of this court shall! be returned by the 
marshal, and filed in the clerk’s office with the execution or other process 
under which the sale was made. 


Rove 159. 

All bills of costs and of charges to be paid under any order or decree of 
thie court, shall be taxed and filed with the clerk before payment thereof: 
and if the same shall include charges for disbursements other than to the offi- 
eers of the court, the proper and genuine vouchers, or an affidavit therefor, 
(in cases of loas of vouchers.) shall be exhibited and filed, and if such bill 
shall be taxed without four duys’ notice to all parties concerned, they shall 
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be subject to a retaxation of couree, on application by any such party, not 
having had notice, and at the charge of the party obtaining such taxation. 
Rure 160. 

The clerk is authorized to tax or certify bill of costs and to sign judg- 
ments and also take acknowledgments of the satisfaction of jadgments and 
all affidavits and oaths out of court as in open court in all cases where the 
game are not required by law to be taken in open court. 


Reze 161. 

In case of the absence of the clerk from the city or his inability to trane- 
act business, his deputy or chief clerk is authorized to sign judgments, to 
tax or certify all bills of costs in this court, other than those of the clerk, 
and also to affix the eeal of the court and certify proceedings or papers iat 
the name of the clerk in all other cases than exemplifications of the records 
or files of the court, and perform duties appertaining to the clerk by appoint- 
ment of the court, or the course of practice, which are not specifically ap- 
pointed by atatute to be performed by the clerk. 


Rexe 162. 
The clerk is authorized to enter satisfaction of record of any judgment 
rendered in this court in behalf of the United States, on filing acknow- 
ledgment of satisfaction of the same duly made by the district attorney. 


Rove 163. 

All rules to which a party is entitled of course, or which are moved for 
upon the written consent of the parties, may be entered by the clerk in va- 
cation, without the mandate of the judge, and be entitled as of a special 
court held on that day. 


Ruce 164. 

Proctors of any circuit or district court of the United States, and attor 
neys of the supreme court of thia state, and aolicitors of the court of chan- 
cery, may be admitted attorneys or proctors of this court and counsellors of 
the said supreme court and court of chancery, and counsellors and advocates 
of such circuit or district courts may be admitted counsellors and advocates 
of this court of course, upon taking the oaths prescribed by the constitution 
and laws of! the United States. 


Rute 165. 

In admiralty and maritime causes wherein the matter in demand does 
not exceed filty dollars, the proceedings for recovery thereof may be sem- 
mary. 

Reie 166, 


Tastead of filing a libel, the promovent in suits by individuals may, by 
short petition, state the matter of his demand and the amount or value 
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thereof, or present an account stated, or a bill of charges by items, on 
filing either of which, process may issue as on the filing of a libel in or- 
dinary cases. 


Ruz 167. 

The same petition or statement used on application for a summons pur- 
suant to the act of Congress of July 20, 1799, sec. 6, shall when admi- 
ralty process is ordered by the judge or justice of the peace, be filed and 
may stand and be proceeded upon in lieu of the libel in form. 


Rune 168, 


Any party intervening may contest the petition on demand orally or 
in writing, by general denial or affirmance, or file a plea in bar or an 
ewer or claim. 


Ruxe 169. 


No costs shall be taxed the defendant, for any plea, answer or claim, 
other than a general issue to the actor’s demand, unless an answer on 
oath be demanded. 


Ree 170. 


Ejther party may file interrogatories to be propounded to his advermary, 
which ahal! be answered on oath. 


Rue 171. 


The monition or citation or attachment may be made returnable the first 
day of a stated or special session of court next succeeding the service there- 
of—at least three days intervening between the service and return of process 
in rem, in suits by individuals, and fourteen in suite by the United States: 
and on the return of process in open court duly eerved, the cause may be 
put instanter upon the calendar, and either party without other notice may 
proceed therein to proofa and hearing. And the party obtaining a continu- 
ance of the cause, if’ in rem, shall bear all expenses taxed for keeping the 
thing attached, intermediate such continuance and the final hearing. 


Rete 172. 

The notices to be published in suite by individuals, need contain only 
the title of the suit, the cause of action, the amount demanded, and the day 
and place of the return of the monition, and be subscribed with the name 
of the marshal and proctor of the libellant. No more than the usual 
printer’s charge for advertisements of like size shall be taxed for the pub- 
lication. 

Roue 173. 


In summary proceedings in rem, in behalf of the United Statea, when the 
goods are under seizure by tbe collector and in his possession, the clerk, at 
the instance of the district attorney, may omit the attachment clause in the 
monition issued. 


384 APPENDIX. 


Rois 174. 

If the monition alwo containa an attachment in such enses, and the mar- 
sha) returns that the goods, &c., are in the custody of the collector, he shall 
stand acquitted of all responsibility for their safe keeping or production to 
answer the decree. 

Rozz 175. 

In such case the service of the motion shall be by leaving a copy or no- 
tice thereof, with the collector or person having the goods in keeping, aad 
aleo making like nervice on the owner, or his agent, if known to the marshal 
and resident in the city. 


Rore 176. 


The coats to be taxed the district attorney, proctor and advocate on either 
side in a eummary cause, shal! not exceed twelve dollars. 


Rue 177. 

Fees shall not be taxed for more than one witness to prove the sme 
facta, unless it appears that the witness was impeached or his testimony 
contradicted. No charges for serving writs of subpcena shall be taxed 
against the opposite party when the writ is executed by the marshal. If 
& witness does not attend after regular summons, proceedings to attach- 
ment may be had against him, without the service of a writ of subpana. 


Ruts 178. 

The provisions of the twelve preceding rules, are limited to those cases 
of admiralty and maritime jurisdiction, in which no appeal lies from ths 
court to the circuit court. 

Roce 179. 

Summary proceedings in all respects not specificd in the preceding rules 

are to be governed by the general course of procedure of the court. 


PRACTICE IN INFORMATIONS. 


Ree 180. 

Informations on seizures upon land or water nre to be drawn in a plas 
and concise form, only referring to, without reciting, statutes or sections of 
statutes at large. The information should set forth the gravamen of the 
suit by plain and issuable allegations ; and when in rem the property de- 
manded as forfeited is to be specified, together with the alleged cause of for- 
feiture. Informations are subject to the same general rulcs as to their struc- 
ture and amendment as ordinary libels, 


Rove 181. 
Proceedings in rem for a forfeiture, and tn personem for an offence, Gae, 
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penalty or debt, may be joined in one information, when having relation to 
the same transection. 


Ree 182. 

On filing an information in personam or in rem, the clerk shall issue pro- 
ceas thereon corresponding as nearly as may be with that employed in the 
instance court of admiralty in similar cases, But process in personam may 
be in the first instance a capias, or attachment against goods to compel an 
appearance, or a monition, at the election of the complainant. 


Rows 183. 
No party shall be held to bail on an information in personam, with- 
out the mandate of the judge, except where bail ia required or authorized 
by statute. 


Rowe 184, 
All rules applicable to the service of. or proceedings in relation to process 
in plenary causes in admiralty, shall equally apply to process on informa- 
tions. 


Rote 185. 

If the information filed is multifarious or ambiguous, or does not supply 
plain allegations upon which issue can be taken or a distinct reference to the 
statute upon which it is founded, the defendant or claimer may move the 
court to have it reformed, giving two days previnus notice, together with a 
specification of the exceptive parts, to the district attorney or proctor in 
whose name it is filed. It may be amended of course in conformity to 
such notice: if not reformed within two days after pronounced defective 
by the court, the defendant may take an order of discharge from the 
action. 


Rove 186, 

Amendments may be had to informations in any stage of the cause ; but 
if after an issue is formed between the parties, it ehall be on payment of all 
costs which may have accrued by of the amendment or the defective 
pleading. 

Roe 187. 

In informations ia rem, a delivery on stipulation of property seized, or a 
wale of perishable articles may be had as in case of proceedings in the in- 
stance court of admiralty. 

Rute 188. 

The claimer shall appear and interpoee his claim or plea on informations 
in rem, within the same time and in the same manner as in causes on the 
instance side of the court of admiralty ; and shall appear and plead to infor- 
mations in personam within the same time and in the same manner as in 
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causes at common law: but no plea other than in abatement the ge 
issue, former recovery, pardon or remission of the offence, fine or forte 
shall be received. 


Rote 189. 

Instead of a traverse of each separate cause of forfeiture alleged i 
information, the defendant may plead as a general issue to an informat 
rem, “that the several goods in the information mentioned did not, me 
any part thereof, hecome forfeited in manner and form as in the inform 
in the behalf alleged.” 


Rete 190. 
Putting in and justifying bail on behalf of the defendants on arrest 
the proceedings to and on trial and execution where a trial by jury ma 
had, shall be the eame as in cases of common law jurisdiction. 


ADDITIONAL RULES. 


Jone Term—1849. 
To prevent unnecessary multiplication of’ suite, and the accumulati 
costa for the recovery of seamen’s wages, the following additionel Ru 
summary actions are adopted : 


Rowe 1. 


In suits in personam for wages, where the amount sworn to be due | 
libel is less than fifty dollars, the clerk shall not issue process withou 
usual stipulation for costs, unless the libel be accompanied by entisfa 
proof that the respondent ie about to leave the district; or by an alk 
of the Judge, or by a certificate of a Cormmissioner of the Court, that 
due service of a summons to the respondent to appear before him, sufi 
cause of complaint whereon to found process appeared. 


Ru e 2. 


Such summons shall be served at least onc day previous to the d 
hearing, therein mentioned, and if it shall appear on the hearing to th 
tisfaction of the Commissioner, that the wages claimed have been ps 
forfeited, he shall refuse the certificate. And if a reasonable offer of 
promise sha] be made on such hearing by either party, and be rejects 
the other, the Commissioner shal! add a certificate of such fact, and ia 
of final recovery by the party rejecting such offer, he shall recover no 
No costs shall be taxed for the proceeding, unleaa the Commissioner 
certify that a demand of wages was made by the seaman a reasonable 
previous to taking out the summons, and then the proctor shall be all 


no more than $1 25-100, the ordinary fees for attendance and moth 
Court. 
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Rote 3. 
No fees shall be taxed to the marshal, clerk or witness on sueh proceed- 
ings unless by special mandate of the judge, a subpena or attachment is 
issued to compel the attendance of witnesses. 


Ruxe 4. 


The Commissioner's fees for his services thereon shall not exceed one dol- 
lar for a single sitting, and every adjournment granted shall be at the ex- 
pense of the party obtaining it; if, however, it is required by the parties 
that the Commissioner take dowa in writing the testimony heard in the 
summona, he shall be allowed therefor the customary fees for like services. 
Proofs eo taken in writing may be used by either party on the hearing in 
Court, in case the suit is further prosecuted. 


Roe 5. 

No more than one process shall iasue against the master or owners at the 
same time for wages claimed by a crew, or any part thereof for the same 
voyage, nor during the pendency of a suit therefor, nor shall coats be taxed 
for more than one retainer or libel, in such cases, unless an order of the judge 
on cause shown, be previously had, authorizing other suits therefor. Sea- 
men claiming wages for the same voyage may file an affidavit stating the 
amount due them, and if such affidavit be filed before the issue of process, 
the clerk may order the respondent to be held to bail in a sum exceeding by 
$100, the whole amount of such claims. 


Rote 6, 

The bail or stipulation given by the master or owner on such process 
shall be conditioned to abide the order of the Court in the particular suit, 
and in favor of such other parties as the Court may grant leave to joia 
therein. 


PRIZE RULES. 


Rute 1. 

There shall be issued, under the seal and authority of this court, commis- 
sions to such persons as the court shall think fit, appointing them eeverally 
commissioners to take examinations of witnesses in prize causes in prepera- 
tery, on the standing interrogatories, which have been settled and adopted 
by this court, and all other depositions which they are empowered to require, 
and to discharge such other duties in relation to ships or veaels, or property 
brought into this district as prize, as shall be designated by the said commis- 
aioners and the rules and ordera of this court. 
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Rots 2. 

The captora of any property brought into this district as prize, or some 
one on their behalf, shall without delay give notice to the district judge, or 
to one of the commissioners aforesaid, of the arrival of the property, and of 
the place where the same may be found, 


Roze 3. 

Upon the receipt of notice thereof from the captors or district judge, a com- 
missioner shall repair to the place where the said prize property then is; and 
if the same be a ship or vessel, or if the property be on board a ship or vee- 
sel, he shall cause the said ship or veasel to be sefely moored in sufficient 
depth of water, or in soft ground. 


Rute 4. 

The commissioner shall, in case the prize be a ship or vessel, examine 
whether bulk has been broken; and if it be found that bulk has been broken, 
one of the said commissioners shall take information upon what occasion or 
what cause the same was done. If the property captured be not a ship or 
vessel, or in a@ ehip or vessel, he shall examine the chesta, packages, boxes 
or casks containing the subject captured, and shall ascertain whether the 
same has been opened, and shall in every case examine whether any of the 
property originally captured has been secreted or taken away subsequently 
to the capture. 


Rute 5. 

The commissioner in no case shall leave the captured property until he 
secure the same by seals upon the hatches, doors, cheets, bales, boxes, casks, 
or packages, as the case may require, so that they cannot be opened without 
breaking the said seala; and the said seals shall not be broken, or the pro- 
perty removed, without the special order of the court, excepting in case of 
fire and tempest, or of’ absolute necessity. 


Rute 6. 

If the captured property be not a vessel, or on board a vessel, the com- 
miesioner shall take a detailed account of the particulars thereof, and shall 
cause the eame to be deposited under the eeala as aforesaid, in a place of 
safety, there to abide the order or decree of this court. 


Rote 7. 

If no notification shall, within reasonable time, be given by the captors, or 
by any person in their behalf, of any property which may be brought as prize 
within this district, and the commissioners, or either of them, aball become 
informed thereof, by any means, it shall be the duty of the said commission 
ers, or one of them, to repair to the place where euch property is, and to pro- 
ceed in respect to the same, as if notice had been given by the captors. 
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Roce 8. 

The captor shall deliver to the judge at the time of auch notice} or to the 
commissioner or commissioners, when he or they shall, conformably to the 
foregoing rule, repair to the place where such captured property is, or at 
such other time as the said commissioners, or either of them, shail require the 
eame, all such papers, passes, sea-briefa, chartera, bills of lading, cockets, let- 
ters and other documenta and writings as shall have been found on board 
the captured ship, or which have any reference to, or connection with the 
captored property, and which are in the posseasion, custody, or power of the 
captors. 

Ruts 9. 

The said papers, documents and writings, shall be regularly marked and 
numbered by a commissioner, and the captor, chief officer, or some other 
person who was present at the taking of the prize, and saw that such docu- 
ments, papers and writings were found with the prize, must make a deposi- 
tion before one of the said commissioners that they have delivered up the 
same to the judge or commissioner as they were found or received, without 
any fraud, subduction or embezzlement. If any documents, papers or writ- 
ings, relative to or connected with the captured property are missing or want- 
ing, the deponent shall, in his said deposition, account for the same according 
to the best of his knowledge, information and belief. 


Rute 10. 

The deponent must further swear, that if at any time thereafter, and be- 
fore the final condemnation or acquittal of’ the said property, any further or 
other papers relating to the said captured property shall be found or disco- 
vered, to the knowledge of the deponent, they shall also be delivered up, or 
information thereof given to the commissioners, or to this court, which depo- 
sition shall be reduced to writing by the commissioner, and shall be trans- 
mitted to the clerk of the court, as hereinafter mentioned. 


Rute 11. 

When the said documents, papers and writings are delivered to a commia- 
sioner, he shall retain the same till after the examination in preparatorto shall 
have been made by him, as is hereafter provided, and then he shall transmit 
the same, with the same affidavit in relation thereto, the preparatory exemi- 
nations, and the information he may have received in regard to the said cap- 
tured property, under cover, and under his seal, to this court, addressed to 
the clerk thereof, and expressing on the said cover to what captured property 
the documents relate, or who claim to be the captors thereof, or from whom 
he received the information of the capture, which said cover shall not be 
opened without the order of the court. 


Roe 12. 


Within three days after the captured property shall have been brought 
within the jurisdiction of this court, the captor shall produce to one of the 
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commissioners, three or four, if 90 many there be of the company or persons 
who were captured with, or whoclaim the said captured property, and in case 
the capture be a vessel, the master and mate or supercargo, if brought in, 
must always be two, in order that they may be examined by the commie 
sioner én prepuratory, upon the standing interrogatories, 


Roce 13. 


In the examination of witness in preparatorio, the commissioner shall use 
no other interrogatories but the standing interrogatories, unless special iater- 
rogatories are directed by the court. He shall write down the answer of 
every witness separately to each interrogatory, and not to several interroge- 
tories together; and the parties may personally, or by their agents, attend 
the examination of witnesses before the commissioners; but they shall have 
no right to interfere with the examination, by putting questions, or objecting 
to questions ; all objections to the regularity or legality of the proceedings of 
the commissionere must be made to the court. 


Ruxe 14, 

When a witness declares he cannot answer to any interrogatory, the com- 
miasioner shall admonish the witneas, that by virtue of his oath thken to 
speak the truth, and nothing but the truth, he must answer to the best of his 
knowledge, or when he does not know absolutely, then to answer to the best 
of his belief concerning any one fact. 


Rote 15. 

The witnesses are to be examined separately, and not in presence of each 
other, and they may be kept from al! communication with the parties, their 
agents or counsel, during the examination. The commissioners will see that 
every question is understood by the witness, and will take their exact, clear 
and explicit answers thereto: and if any witnesa refuses to answer at all. or 
to anewer fully, the examining commissioner is forthwith to certify the fact 
to the court. 


Rute 16. 

The captors must produce all their witnesses in succession, and cannot, 
after the commissioners have’ transmitted the examination of a part of the 
crew to the judge, be allowed .to have others examined without the special 
order of the court: and the examination of every witaess shall be begun. 
continued and finished in the same day, and not at different times, Copies 
of the standing interrogatories shall not be returned by the commissioner 
with the examination, but it shall be sufficient for the answer of the witnesses 
to refer to the standing interrogatories by corresponding numbers. 


Ro e 17. 


Before any witness shall be examined on the standing interrogatories the 
commissioner shall administer to him an oath in the following form: “ You 
shull true answer make to all such questions as shall be asked of you on these 
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interrogatories, and therein you shall speak the whole truth, and nothing but 
the truth, so help you God.” If the witness is conscientiously averse fo 
swearing, an affirmation to the same effect shall be administered to him. 


Rute 18. 

Whenever the ship's company, or any part thereof, of a captured vessel, 
are foreigners, or speak only a foreign language, the commissioner taking 
the examination may summon before him competent interpreters, and put to 
them an oath well and truly to interpret to the witness the oath administered 
to him, and the interrogations propounded, and well and truly to interpret 
to the commissioners the answers given by the witness to the respective in- 
terrogatories. 

Rote 19. 

The examination of each witness on the standing interogatories shall be 
returned according to the following form: 

“ Deposition of A. B., a witness produced. sworn and examined in prepa- 
ratorio, on the day of in the year * at the 
house of on the etanding interrogatories established by the Dis- 
trict Court of the United States, for the southern district of New York, 
The said witness having been produced for the purpose of such examination 
by C.D., in behalf of the captors of a certain ship or vessel called the 

(or of’ certain goods, wares and merchandise, aa the case 
may be.) 

“1st. To the first interrogatory, the deponent answers that he was born 
at &e. 

“2d. To the second interrogatory the deponent answers that he was pre- 
sent at the time of the taking, &c.” 


Rote 20. 
When the interrogatories have all been answered by a witness, be shall 


sign his deposition, and the commissioner shall put a certificate thereto in the 
usual form, and subscribe his name to the same. 


Rote 21. 
No person having or claiming any interest in the captured property, or 
having any interest in any ship having letters of marque or commissions of 
war, shall act as » commissioner. Nor shall a commissioner act either ae 


proctor, advocate or counsel, either for captors or claimants in any prize 
cause whatever. 


Roce 22, 
if the captain or prize-master neglect or refuse to give up and deliver t 
the commissioners the documents, papers and writings relating to the cap- 
tared property, according to these rules; or refuse or neglect to produce, or 
cause to be produced, witnesses to be examined tn preparatery, within three 
days after the arrival of the captured property within the juriadiction of this 
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court, or shall otherwise unnecessarily delay the production of the a 
uments, papers or writings, the commissioners, or one of them neares 
place where the captured property may be, or before whom the 
in preperatorio may have been already begun, shall give notice in wr 
the delinquent to forthwith produce the said documents, papers aod w 
and to bring forward hie witnesees, and if he shall neglect or delays 
for the period of twenty-four hours thereafter, such commissioner eh 
tify the same to this court, that such proceedings may therefore be 
justice may require, 
Roe 23. 

If within twenty-four hours after the arrival within this district, 
captured veasel, or of any property taken as prize, the captors or thei 
shall not give notice to the judge or a commissioner, pursuant to tix 
sions herein made, or shall not, two days after such notice given, 5 
witneeses to be examined in preparatorio, then any person claiming t 
tured property and restoration thereof, may give notice to the judge 
commissioners aseaforesaid, of the arrival of the said captured proper 
thereupon such proceedings may be had by the commissioners in res 
the said property, and relative to the documents, papers! and writin 
nected with the said capture, which the claimant may have in his pos 
custody or power, and relative to the examination of witnesses in gra 
rio, a8 near as may be, as is before provided for in cases where the 
shall give notice and examine in preparatorio. And the said claima 
in such cases, file his libel for restitution, and proceed thereon accor 
the rules and practice of this court. 


Rote 24. 

As soon as may be convenient after the captured property shall ba 
brought withio the jurisdiction of this court, a libel may be filed, am 
nition shall thereupon be issued, and euch proceedings shall be hac 
usual in conformity to the practice of this court in cases of vessels 


wares and merchandise seized as forfeited in virtue of any revenue 
the United States. 


Route 25. 


In all cases by consent of captor and claimant, or upon attestatic 
bited upon the part of the claimant only, without consent of the capt 
the cargo or part thereof is periahing or perishable, the claimant ep 
the quantity and quality of the cargo, may have the same delivered 
on giving bail to answer the value thereof if condemned, and further | 
the event of the suit, euch bail to be approved of by the captor, or of 
the persons who give security, swearing themeelves to be severally an 
worth the sum for which they give security. If the parties cannot 
upon the value of the cargo, a decree or commission of appraiseme 
issue from the court to ascertain the value. 
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Rove 26. 

In cases were there is no claim, an affidavit being exhibited on the part of 
the captor of such perishing or perishable cargo, specifying the quantity and 
quality thereof, the captor may have a decree or commission of appraisement 
and sale of such cargo, the proceeds thereof to be brought into court, to abide 
the further orders of the court. 

Rete 27. 


The name of each cause shall be entered by the clerk upon the calendar 
for hearing in their order, according to the dates of the returns of the moni- 
tions, and lists of the causes ready for hearing are to be constantly hung up 
in the court room and clerk’s office for public inspection. 


Reve 28, 
fn all cases where a decree of commisaion of appraisement and sale of any 
ship and cargo, or either of them, shall have issued, no question respecting 
the adjudication of such ship and goods, or either of them, 9s to freight or 
expenses, shull be heard till the said decree or commission shall be returned, 
with the account of’ sales, and the proceeds according to such account of 
sales be paid into court, to abide the order of the court in respect thereto. 


Rote 29. 

After the examination taken in preparatory on the standiag interrogations 
are brought into the clerk’s office, and the monition has issued, no further or 
other examinations upon the said interrogatories shall be taken, or affida- 
vits received, without the special directions of the Judge upon due notice 
given. 

Rove 30. 

None but the captors can, in the first instance, invoke papers from one 
captured veasel to another, nor can it be done without the epecial mandate 
of the judge ; and in case of its allowance, only extracts from the papers 
are to be used. 


Rote 31. 


The invocation shall only be allowed on affidavit on the part of the cap- 
tors, satiefying the court that such papers are material and necessary. 


Rute 32, 

Application for permission to invoke must be on service, at least two days 
previously, of notice thereof, and copy of the affidavit on the claimants or 
their agent, (if known to be in this port,) and after invocation aliowed to the 
captors, the claimants, by permission of the judge, for sufficient cause 
shown, may use other extracts of the same papers in explanation of the 
parts invoked. 

Rece 33. 

Bat when the same claimants intervene for diilurent veasels or for goods 

5U 
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wares or merchandise, captured on board different vessels, and proofs are 
taken in the reapective causes, and the causes are on the dockets for trial at 
the same time, the captors may, on the hearing in court, invoke of courss 
in either of such causes the proofe taken in any other of them; the claim- 
ants, after such invocatio, having liberty to avail themselves alao of the 
proofs in the cause invoked. 

Rute 34. 

In all motione for commissions and decrees of appraisement and sale, the 
time shall be specified within which it is prayed that the commissions or de- 
crees shall be made returnable, 

Rute 35. 

The commissioners shall make regular returns on the days in which ther 

commissions and decrees are returnable, stating the progress that has been 


made in the execution of the commission or decrees, and if necomary, 
praying an enlargement of the time for the completion of the business. 


Roce 36. 

The commissioners shall bring in the proceeds which have been collected 
at the time of their returns; and they may be required from time to tme 
to make partial returns of such sume only as are necessary to cover ex- 
penses. 

Rute 37. 

On the returns of commissions or decrees, the commissioners or the mar 

shal must bring in all the vouchers within their control. 


Reve 38. 

All moneye brought into court in prize causes, shall be forthwith paid 
into such Bank in the City of New York, as shall be appointed for keeping 
the moneys of the court, and shal! only be drawn out on the epecific orders 
of the court in fuvor of the persons respectively having right thereto, ot 
their agents or representatives duly authorized to receive the same. 


Rete 39. 


Atevery stated term of the court, the clerk shall exhibit to the court a 
statement of all the moneys paid into court in prize cases, designating the 
amount puid in each particular case, and at what time. 


Ree 40, 


The statement when approved by the court, shall be filed of record ia 
the clerk’s office, and be open to the inspection of all parties interested, and 
certified copies thercof shall be furnished by the clerk, on request, to asy 
party in intecest, his proctor or advocate. 


Rowe 41. 
Whien property seized us prize of war is delivered upon bail, a stipula- 
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tion according to the course of the admiralty is to be taken for double its 


Reve 42. 

Every claim interposed must be by the parties in interest, if within con- 
veniont distance ; or in their absence, by their agent or the principal officer 
of the captured ship, and must be accompanied by a test affidavit, stating 
briefly the facts respecting the claim and its verity, and how the deponeat 
stands connected with or acquired knowledge of it. The same party who 
may intervene is aleo competent to attest to the affidavit. 


Rouge 43. 

The captors of property brought in or held as prize, or which may have 
been carried into a foreign port, and there delivered upon bail by the cap- 
tora, shall forthwith libel the same in fact, and sue out the proper process. 
The first process may, at the clection of the pnrty, be a warrant for the 
arrest of the property or person to compel a stipulation to abide the docree 
of the court, or a monition. 


Rowe 44. 

The monitions shall bs made returnable in twenty daya, and if the pro- 
perty scized as prize is in port, ahall be served in the same way as in the 
case of monitions issued on the instance side of the court of admiralty, on 
seizures for forfeiture under the revenue laws, In case the property claim- 
ed as prize is notin port, then the monition ia to be served on the parties in 
interest, their agent or proctor if known to reside in the district, otherwise 
by publication daily in one of the newspapers of this city for filleen aucces- 
sive days preceding the return thereof, 


Rove 45. 

Whenever the jurisdiction of the court is invoked upon matters as incl 
dent to prize, exceptas to the distribution of prize money, there must be 
distinct articles or allegations in that behalf in the original libel or claim on 
the part of the party seeking relief, But in case the matters have arisen, 
or become known to the party subecquent to presenting his libel or claim, 
the court will allow him to file the necessary amendments. 

Rowe 46, 

No permission will be granted to either party to introduce further proofs 

until after the hearing of the cause upon the proofs originally taken, 
Ree 47. 

In case of captures by the public armed vessels of the United States, 
and @ proceeding for condemnation against the property seized as prize 
jure belli, or in the natore of a prize of war, under any act of Congresa, 
the name of the officer under whose authority the captore was made must 
be inserted in the libel. 
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Rove 48, 

A decree of coatumacy may be had, against any party not obeying the 
orders or process of the court, duly served upon him ; and thereupon an at- 
tachment may be sued out against him. But no constructive eervice of a 
decree or process, viis ef modis, or publica citatio will be sufficient, unless 
there has been a publication thereof in a daily paper in this city, at least ff 
teen days immediately preceding the motion for an attachment. 


Rote 49. 

When damages are awarded by the court, the party en‘itied thereto may 
move for the appointment of three commissioners to assess the same ; two 
persons approved by the court will thereupon be associated with the clerk 
or deputy clerk of this court, if not interested in the matter, whose duty it 
shall be to estimate and compute the damages in conformity to the principles 
of the decree, and return a specific report to the court of the amount of 
damages, and the particular items of which they are composed. 


Rute 50. 
Any party aggrieved may have such assessment of damages reviewed in 
a summary manner by the court before final decree rendered thereon, oa 
giving two days’ previous notice to the proctor of the party in whose favor 
the aesesament is made, of the exceptions he intende taking, and causing to 
de brought before the court the evidence given the commissioners in relation 
to the particular excepted to. 


Rute 51. 


Every appeal from the decrees of this court must be made within tea 
days from the time the decree appealed from is entered, otherwise the 
party entitled thereto may proceed to have it executed. No appeal shall 
stay the execution of a decree unless the party, at the time of entering 
the appeal, gives a stipulation with two sureties to be approved by the 
clerk in the sum of two hundred and fifty dollara, to pay all costs and 
damages that may be awarded against him, and to prosecute the appeal 
to effuct. 


Rue 52, 

If the party appealing is afterwards guilty of unreasonable delay in bav- 
ing the necessary transcripts and proceedings prepared for removing the 
cause, it will be competent to the other party to move the court for leave to 
execute the decree notwithstanding the appeal. 


Rexe 53. 
In all caves of process in rem the property after arrest is deemed in tha 


custody of the court, and the marshal cannot surrender it on bail, or other: 
wise, without the special order of the court. 
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INDEX TO DISTRICT COURT RULES. 


Rule. 

Abide the event, when causes will be ordered to abide the event of 
others : 7 . . - 104 
Advocates, who admitted 164 
Amendments, how to be connected with the pleading amended, 7 
Aoswer, when to be treated as a plea . : 78 
when costa of, not taxable : 79, 90 

proceedings when one is required of anew party not in- 

tereste : : 80 
when and how general i issue to be taken by 83 
effect of when sworn to, and when need oot be aworn to 87 
when deemed to be admitted true by libellant . : 88 
when to be put in and filed 89 

on the part of the United States not to be sworn to, or ex- 
cepted to for insufficiency ‘ 91 
in personam, when may be treated as a nullity . 92 
of a party out of the United States, ey, sworn to. 93 
Appeal, on justification of stipulatora 37 
from what decrees to be made . - +41 
form of, and within what time to be made : 152 
security for costs on ; . . 153, 154 
when decree may be executed after : » (153, 155 
when proceedings to be transcribed on 155 
Appraieement. proceedin, - _ 60, 61, 62, 63, 64, 66, 67 
Assessment of Bainaaes By ck cee or assessors, and proceedings on 128, 135 


Attachment in personam, how obtained 


1 
in rem on return of non est to process in personam 


foreiga . . . . 25 
proceedings on . : 27 

to compel appearance, how diseolved . . 26 

Attorneys, who admitted : 164 
Beil, amount of, and when may be ordered by the clerk 17 
when mandate of judge required to hold to ‘ " 16, 


to the marahal, form of 
effect of when filed 
what deemed a compliance with the stipulation 24 
how put in and justified in informations . 190 


Bonding property, how effected 4l 
Calendar, when cause may be put upon, instanter on issue formed 85 
Calamny, oath of not to be required : F 102 
Claim, what to form a general issue . ‘ ; 82, 189 
when to be put in and filed . . 89, 188 

of a party out of the United States, how sworn to 93 
Claimant, who entitled to appear as : 74 
Co-libellanta, proceedings to join ag ; ‘ : 8, 10 
costs on proceedings to join as F . 8 

when to give security for costs : ‘ 9 

Commission to take testimony : : 105, 118 
Consolidation of causea, when ordered, . . 103 
tamacy, decree for, when obtained P . 35 

not allowed on proceedings to make co-libellanta . 8 


bt pai for 7 . : : 17 
of pleadings, limited . . 77, 90, 169, 172, 176, 177 
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R 

Costs of anewer, when not taxable, ° - 79,99 
of of court, when to be paid into court . 66, 63 

of disietorewted party re fo apewe, ie ao 

to be pull under Forder court to be waxed and filed. 159 
Lage to be taxed ‘ Fe ; 160, 161 
Counsellors, who Admiued ‘ ; 164 
Deferudant in personam, when discharged pendente lite. . $1 
Defauls, decree upon Pi 35 


Demurrer, when general issue may be used instead of 84 
Depositions im perperuam rei memoriam, wie whom end how taken 119 
Raenydens, when unnecesss ‘ 76 


— ~~ 
SBEBSYS anBuwn GBF 


not allo ¥ 91 
bts to pag bs filed, and ings thereon” 94 97, 98 
fo an<wers Fogo lance rage pen n * 03 
Genetal issuc, how formed or claim « . . &2 
Sina fang hacia ts ees ak a ; at 
w may in a cemutrer . 
Proceedings 00, formed io open court on retarn of 
process ‘ . F ° 85, 86 
Guardian ad litem ° . 6 . an 
Jn forme pauperis, eni . 
inlet panes, ae wt to be _— for’, - 14 
to be drawn . 1, 180 
ie inrem and personam in one wut . - Ast 
when not be aworn fo . 5 
what process to be issued on, ° - 1823 
how reformed or amended » 185, 186 
practice in, in common law and admiralty cases 184, 190 
when mandate of judge required on, . 183 
Interest to be poid in cases; . - 71 
o orders, when to become absolute ; 
eesrrogutarics tice * : . + 98, 109, 101 
Judgments, to 7 . 
id fave of Usted States, how satisfied of record . 5 
Justification of surcties to stipulations, =. e P 
Libels, how to be drawn, : : . 
to be filed before process = ° ° 
when to be verified by oath e ° . 
whove oath to be verified : . . 4, 
w eed not be verified by oath ° . . 
to be ficiely e P , . 
os dian . on Grey va > . ‘ e 
review, w a ta . 
Mambal, proveeings » inet when bail is not perfected . ‘ 
dep ae pe pacaei ss ; 
how to dy money io ‘ . 
he Gas egumied . "49,50, St, $2, 58 
Note A — of, and when to be ‘filed . A = 
No ‘upplleation to bond y ; ‘. . 
mae of application to eepenie eapnty . . gee 
eenen property - 4 — * 
f rvuoaf distniss libel F ° . 37 
when pot ecceary . . . 
of trial, Ko, for what time given - > . 1220 
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Rule 
Notice of hearing, when may be given by respondent. «+ 123 
in lieu of replication, when may be given. ; 88 
of filing claim or answer . . F . 89 
Party claimant, who entitled to appear as . 74 
Parties to suit, proceedings to make new . . “as, 149, 150 
Paying money into court . . . . 65 
Perishable articles, how sold : . 187 
Petitory suits, regulated in certain cases . . ‘ 70 
Petitions, how to be drawn “ : ‘ 1 
Petitions, when need not be sworn to . : 5 
to be made co-libellants A . 8, 10 
Pleadings, pire filed without leave of the court : F 75 
P special, when not necessa, : 76 
bene, ot information, when filed, forma andkindsof 188, 189 
Procesa, against goods in the hands of third persons 28, 29, 30, 32 
return to . 32, 33 
proceedings when ‘returned “ served personally” . 18, 56 
proceedings when not served personally : . 19,20 
when to issue : . . . 2 
what to state , : F . . 7 
when returnable : . . . il 
to commence suits : ; 5 13, 14, 15 
on informations ‘ . 
amount of bail to be taken upon _ : ‘ . 17 
when to have mandate of the judge : 16 
when to issue without roandat of the judge , . 17 
returnable when court is not in session 34 
when libellant to show cause why it should not be vacated 36 
amount to be attached under, how limited ‘ . 54 
amount of on Gs daa how modified . 59 
me of, allowed : . : 146, 147 
Prochein am . 7 . : 142 
Proctors, how admitted . z : . 164 
Proclamations, three abolished : : : 35 
proee in custody, how discharged . - . 69,70 
Reheanng, when granted 2 : . ; 156 
Replication, when to be filed 5 . ; . 88 
Review, libel of, when filed . i ; . 157 
Rules which may be entered in vacation 163 
Seesions, special, when held, and for trial of what causes 12, 138, "139, 
Stipulation, for costs, when to be given, . : 
to marshal, condition of F : 21 
to marshal, when deemed satisfied —. : 24 
before whom taken . . . . 37 
sureties to, how to justify 7 . . 37 
when modified . 7 . ‘ : 144 
tn personam, condition of : : . 38 
Biipulations,amountof 7 39 
motion to increase the amount of, or for better sureties, 55 
Taitigation of amount of : . . 40, 144 
for coste . . . 44, 45, 59 
for value, condition of . . . - 42,59 
to be registered : . . 7 43 
when may be enforced . : » 56, 145 
in personam, how stipulators discharged . 


to marshal A z 57 
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Role 
Stipulations, hy whom te he am * . ’ 6s, 59 
Summary proceedings reyulate . . - 165,179 
Svppenesian matters, how connected with original pleadi ’ 
Temler ” ‘ i — F sie 72, 73 
Verification of pleadings, when required . . F 3 
by whom P ° e 4, 93 
when not required =. : . 5 
Viva voce testimony, how taken . . - 124, 125 
notes ol, how to be corrected . 126, 127 
INDEX TO RULES IN PRIZE CAUSES. 

Amendments to libel, when allowed = . . 45 
Appeals, when to be made . . . * 5 
Assessinent of damages. . F e ~ 49,50 
Calendar, order of putting Guuses on . . ° 27 
Claim . : ‘i ° . ° 42 
Commissioners to examine witnesses in preparatoria, their commission = 1 
to wee that the prize veasel is enfely moored ‘ 3 
to see if bulk has been broken, and when — . d 

to sev if boxee, &c. have been opened, and if proper- 
ty has been taken rt > * 4 
not to leave the property until it is secured and sealed = 55 
seals not to be removed without order of court 5 
to tale account of property, and how to sccure it 6 
duties, when po notice is given by captors . 7 
who may act a8 . . « 21 
MAY NOT act as proctor, counsellor, or advocate, 2t 
of jsement and sale, their duties - 85, 36,37 
Contumacy, decree of, when and how may be obtumed . > 48 
Damages, how and by whom assessed . . 49 
Decree of coniumnacy, when and how may be obtained . ° 48 
when may be executed after appeal 2 ‘ s2 
Deposition, as to se to be nken by commissioners =. » 910 
how to be disposed of F P ° iM 
form of, by the witness in preparatorio ‘ - 19,20 
Examination of witnesses, how to be conducted =, . 13, 20 
who may attend ° ‘ . - 13 
when cloeed . . . . 29 
Expenses, questions concerning. when to be determined . 2s 
Freight, queetions concerning, when to be determined . 28 
Invoration of papers, &e., from one vessel to another =. - 0,33 
Libel, ed ee ag ~” . P 23 
iy captors, when to be filed. amd procecdings thercon « 24,43 
contents of, and when may be canded . ° “6 
on capture by public armed vessel uf the United States 47 
Money in court, how to be disposed of =. : ° 3 
report of . ‘ . . + 39,40 
Motions for commissions, or tlecrecs of appraiscinent or sule | 
Nouice of arrival of prize . ‘ Pe ° - £33 
Oath, to be administered to witnesses * . . 17 
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Rule 

Ysera ager aceon interpreter ; 18 
Papers, &e, when to bo delivered to the commissioners . : 
how to be dixposed of il 
proceedings when captors refuse or nezice to give up 22 

cation of, trom one vessel to another - 033 

Srenahin property, how Sagoo ot : ° F 25, 26 
Process . ie » 43, 44 
Proofs, additional, when not allowed — 46 
Property in custody not to be delivered except by onder of court . 53 
when deemed to be 53 

Spin Be sites ° e : ° ° 7 
Wi win to bo before commissioners. : 12 
—— Linke senbeal ice smetel : . * 13,20 


Nore,—The foregoing Rules of the District Court for the Southern District of 
New York, were adopted in 1638. A very large portion of them must therefore 
be considered ns superseded by the General Admiralty Rules of the Supreme Court, 
(ante, pp. 339 to 348,) which in all cases of conflict are the parnmount Roles. In 
theabsence of any authorized revision, it was necessary to insert the whole. 


5k 


CIRCUIT COURT. 


NEW YORK SOUTHERN DISTRICT. 


ON APPEALS. 


Rute 116. 
Ao appeal can be taken from no other than final decrees. 


Rote 117. 


A decree shall be deemed final when in a state for execution without far- 
ther action of the court below. 


Reze 118, 


Every appeal to the Cirevit Court, in a cause of admiralty and maritime 
jurisdiction, shall be in writing, signed by the party, or his proctor, and de- 
livered to the clerk of the District Court. from the deeree of which the appeal 
shall be made : and it shall be returned to the court, with the pecessary doe- 
uments and proceeedings, within twenty days, and by the first day of the 
term next after the delivery thereof to the clerk, unleas a longer time is al- 
lowed by the judge. 

Reve 119. 


The appeal shall briefly state the prayers, or allegations, of the parties to 
the suit, in the District Court, in the proceedings in that court. and the de- 
cree, with the time of rendering the same. 1t shall aleo state whether «= 
intended, on the appeal, to make new allegations, to pray different relief, or 
to seek a new decision on the facts, and the appellants aball be concluded m 
this behalf} by the appeal filed. 

Rete 120. 


A copy of the appeal shall, at the same time, be eerved on the proctor of 
the appellees, in the court below. And an affidavit, of the due service od 
such copy, shall be filed with the appeal. And no process, or order, shall be 
necessary to bring the appellees into this court. 


Rete 121, 

It in the appeal, it shall not be intended to make new allegations, to pray 
different relict, nor to seek a new decision of the facta, then the pleadings, 
evidence, and decree, in the District Court, with the stipulations in the cau. 
and the clerk’s account of the funds in court, in the cause, if any, aball be 
certified to this court with the appeal, But in all cases the statement of 
facta agreed between the parties, or settled by the judge of the Distrst 
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Court, and on file, according to the practice of that court, may b¢ certified 
in the place of the evidence at large. 
Rote 122. 

If it ehall be intended to ecck only a new decision of the facta, then the 
pleadings of the parties, with the stipulations in the cause, and the clerk's 
sceount of the {ands in court, if any, and the exhibits and depositions in the 
cause, aball be certified to this court with the appeal. But the proofs need 
net be certified, unless speciully required by the appellant, or ordered by 
this court. 

Rowe 123, 

If it aball be intended to make new allegations, or to seek new relief, thea 
the return to the petition of appeal, shall only contain copies of the process 
imued upon the libel, and of the return thereof, the account of the clerk of 
the funds in court, in the cause, the depositions and exhibits, and the stipu- 
lations in the cause, 

Rore 124, 

The appellant shall cause the notice of appeal, and an affidavit of the 
service of a copy thereof, with the documents required to be returned with 
the appeal, to be filed in this court within four days after the return is com- 
pleted by the clerk, otherwise the appeal shall not be received, and shall be 
deemed deserted ; and a certificate in this behulf shall be made to the court 
from which the appeal is made, which may proceed to execution of ite 
decree. 

Rote 125, 

This court shall be deemed possessed of the cause, from the time of filing 
the appeal, with the documents required to be returned therewith, in this 
court, 

Rute 126. 

If the appellee does not enter his appearance, within the two first days in 
term, succeeding the filing the appeal, and proceedings, and affidavit of ser- 
vice of notice thereof on him, the appellant may proceed ex parte in the cause, 
and have such decree as the nature of the case may demand. 


Rowr 127. 
No answer, or issue, need be given to theappeal. Ench party may notice 
the cause for hearing, for the term to which the appeal is made, (i/° made ja 
term time,) or if made in vacation, for the term next succeeding, 


Rone 128, 
A writ of inhibition will be awarded, at the instance of the appellant, whea 


Circumstances require, to stay proceedings in the court below; notice of such 
application having been previously given. 
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Rute 129. 


A mandamus may in like manner be obtained to compel a retarn of the 
appeal when unreasonably delayed by the clerk, or court below. 


Rote 130. 


If the appellee shall have any cause to show why new allegations, or 
proofa, should not be offered, or new relief prayed, on the appeal, be ehall 
give four days’ notice thereof, and serve a copy of the affidavit containing the 
cause intended to be shown: and such cause shall be shown within the two 
firat days of the term; otherwise the appeal shall be allowed according to 
its terms. 

Roce 131. 

If new allegations are to be made, or different relief prayed, in thie court 
then the libellant in the District Court, shall exhibit, in this court, a libel, oa 
oath within ten daya, to which the adverse party shall, in twenty days, as- 
swer on oath, subject in each case to the extension of those periods, by order 
of either of the judges of this court; and on a default on this behalf, the court 
will, on motion, without notice, make such order for finally disposing of the 
cause, on the default of the party, as the nature of the case may require. 


Rute 132. 

After the libel and answer, whether newly filed in thie court, or certified 
from the District Court, shall be filed in this court, the cause shall be pro- 
ceeded in toa hearing, os in other cases. But where interrogatories have 
been answered in the District Court, or written testimony taken, the ame 
may be used io this court. 


Ree 133. 


The appellee may move this court to have the decree made in the Distret 
Court, carried into effect, subject to the judgment of this court, or of the Su- 
preme Court on appeal, upon giving his own stipulation to abide and per- 
form the decree of such courts: and thia court will make such order, unless 
the appellant shall give security by the stipulation of himself, and competent 
sureties, for payment of all damages and costa, on the appeal in this ovurt, 
and in the Supreme Court, in such sums as this court shall direct. 


Rute 134, 


In cases where on appeal shall lic from the decree of this court, the final 
decree shalt not be executed until ten days shall have elapsed from the pro- 
nouneing or filing of the decision of the court. 


Reve 135. 

When appeal shall be made from the decree of this court, the appellast 
shall, within four days from the pronouncing or filing of such decision, unless 
further time is allowed by the judge, make, and serve on the adverse party, 
a statement of the testimony on the trial, excepting euch evidence os was m 


CIRCUIT COURT RULES, NEW YORK. 405 


writing, which shall be properly referred to therein. The party on whom 
the same ahall be served shall, in four days atter euch service, propose 
amendments thereto, or the statement shall be deemed acquiesced in, and 
the statement and amendments, unless acquiesced in, shal! be submitted by 
the appellant to the judge, in four days afterwards, for settlement; and the 
eame, when settled, #hall be engrossed by the clerk, and with the written evi- 
dence, shall be deemed the proofs on which the decree is made, and shall 
operate as a stay of further proceedings in this court. 


Roze 136. 

In all cases, in civil causes of admiralty and maritime jurisdiction, not ex- 
preasly provided for by the foregoing Rules of this Court, the Rules of Prac- 
tice of the District Court for the Southern District of New York, being in 
force at the time, and whether established before or after these Rules, (not 
being inconsistent with these Rules,) are adopted, and are to be received as 
Bules of Practice in this Court. 


CIRCUIT COURT. 


NORTHERN DISTRICT OF NEW YORK. 


Rules of the Circuit Court of the United States for the Northern District of 
New York, regulating appeals from the District Court.—June Term, 1848. 


I. 
The transcript to be sent to this court, on appeal thereto from a sentence 
or decree of the District Court, may be certified by the clerk of the latter 
court, under his hand and the seal of the court. 


I. 
Eight days’ notice of hearing on appeal shall in all casea be given, by the 
service thereof on the adverse party, or on his proctor, 


iI. 
When an appeal from a decree of the District Court is interposed twenty 
days before the next stated session of this court, it may be noticed for hearing 
at such session by either party. 


IV. 

When an appeal from a decree of the District Court is interposed less than 
twenty days before the next stated session of this court, the appellee may, 
at his option, notice the cause for hearing at such session, on the first or other 
day thereof; or have the cause continued until the next stated session. 


Vv. 

Transcripts of the depositions taken in any cause, in the District Court, 
according to law—whether de bene esse under the acta of Congress, or on 
commission—and read at the hearing of the cause in that court, may be 
transmitted to this court on appeal, and read by either party as evidence at 
the hearing of the cause in this court. 

Vi. 

A copy of the notes taken by the judge, or under his direction by the clerk, 
of the District Court, of the evidence of witnesses examined orally therein, 
shall be certified and transmitted to this court on appeal, along with the 
transcript of the record and other proceedings in the cause, and shall be ad- 
mitted to prove the evidence given by such witnesses; but nothing herein 
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contained shall be construed to abridge the right of the parties to re-examine 
uch witnesses in this court, if they shall see fit to do ao. 


District Court.—Nortaern District or NewYork. 


Rules of Practice of the District Court of the United States for the Northern 
District of New York, in causes arising under the Act of Congress, enti- 
Hed * An Act extending the Jurisdiction of the District Courts to certain 
cases upon the Lakes and navigable waters connecting the same,” passed 
February 26, 1845, and in causes of Admiralty and Maritime Jurisdiction 
other than those of municipal seizure.—July Term, 1848. 


1 

The “ Rules of Practice of the Courts of the United States, in causes of 
Admiralty and Maritime jurisdiction, on the instance aide of the court,” pre- 
scribed by the Supreme Court of the United States, at the January Term, 
1845, are understood to be obligatory on this court, in all causes arising under 
the act of Congress, entitled “ An Act extending the jurisdiction of the Dis- 
trict Courts to certain cases upon the lakes and navigable waters connecting 
the same,” passed February 26th, 1845 ; and the said Rules are hereby de- 
elared to be Rules of Practice in this court, in exercssing the jurisdiction con- 
ferred by the said act. 


2. 

A especial session of the court will be held at Auburn on the first Tuesday 
of every week, at ten o'clock in the forencon ; at which special sessions all 
process must be made returnable, and all proceedings must be had, except 
tnale by jury, which will not be held without a special order of the judge 
for that purpose, except at a stated term. And in case of the non-attendance 
of the judge at the time hereby appointed, or at any other time which may 
by special order be appointed, for any special session of the court, all process 
and proceedings shall be continued, without prejudice, to the next special 
session, or to some earlier day for that purpose appointed by the judge. 


3. 
All process shall bear test of the day on which it ie sealed, and ehall be 
made returnable before the judge at Auburn, on Tuesday of the week next 
after the test thereof, or of some succeeding week. 


4. 


The newspaper called the Buffalo Commercial Advertiser, printed at the 
city of Buffalo, is hereby designated, in pursuance of Rule 1x. of the Rules 
of Practice in admiralty and maritime causes prescribed by the Supreme 
Court, as the newspaper in which all notices shall be printed, which are by 
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the said rule required to be published in a newspaper, in all suits ix rem, in 
which the arrest of the vessel, goods, or other thing proceeded against, has 
been made at or within the collection district of Buffalo Creek. 


5. 
The Cayuga County Bank, in the village of Auburn, is hereby desig- 
nated, in pursuance of Rule xuu. of the same Rules, aa the place of deposit 
for moneys paid into court. 


6. 


Libels, answers, and all other pleadings and papers to be filed, shall be so 
plainly written as to be readily legible, and shall be free, to all reasonable 
extent, from interlineations and erasures; aod it shali be the duty of the 
clerk to reject all papers delivered to him to be filed, which are not in coafor- 
mity with this rule. 

7. 

All libels praying process of arrest, whether in rem or in personam, shall 
be verified by the oath or colemn affirmation of the libellant, unless, for suffi- 
cient cause shown, such oath or affirmation shall be dispensed with by the 
special order of the judge. And all libels, answers and other pleadings shall 
be signed by the party in his own proper hand-writing, and in like manner 
by the proctor for the party in whose behalf they are filed, unless, for 
special cause shown, such signature shall be dispensed with by leave of 
the court. 


8. 
In suits in rem, the mesne process shall be served, and the required no- 
tices given, at least fourteen days before the return day of the process, unless 


a shorter time shall be prescribed by special order, founded upon the exigen- 
cies of the particular case. 


9. 
All process, and all notices for publication in a newspaper in pursuance of: 
Rule tx. of the Rules of Practice in admiralty and maritime causes, pre— 


scribed by the Supreme Court, shall be drawn up by the clerk ; and no pro— 
cess, except subpwnas, shall be issued by him in blank. 


10. 

The notice mentioned in the last preceding rule shail contain the title of 
the suit, a summary statement of the cause of action, the amount claimed byy 
the libellant, and the day and place fixed for the return of the process; anc= 
shall have the name of the proctor ol’ the libellant, and that of the mar— 
shal, or of his deputy by whom the arrest shall have becn made, suffixee 
thereto. 


11, 
The amount of the debt or damages for which the action is brought ehamm 
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be stated in the libel, and, with the addition thereto, for costa, of $250 in a 
eait in rem, and of $100 in @ suit in personam, shall be endorsed on the means 
proceas, thus: “ Action for $ ae 


12 


When the libellant is not a resident of the district, he shall, at the time of 
commencing his suit, give a bond or stipulation, with one or more sufficient 
sureties, in the sum of at least one hundred dollars, if the suit is in personam; 
and in the sum of at least two hundred and fifty dollars, if the suit be in rem 
—conditioned that he will appear from time to time, aud abide by all orders, 
interlocutory and final, of’ the court, and pay the costa and expenses, if any, 
which shall be awarded against him by the final decree of this court, or of 
any appellate court: Provided, however, that this regulation shall not ex- 
tend to suits for seamen’s wages, nor to cuits for salvage when the salvors 
have come into port in possession of the property libelled. 


13. 
In all cases not embraced within the last preceding rule, on motion of the 
defendant or claimant, the court will, in its discretion, direct the libellant, on 
pain of dismissing his libel, to give the like security. 


14. 

Instead of the security specified in the two last preceding rules, the party 
from whom it is required may, at his option, deposit in court a sum of money 
of the like amount. 

15." 

If in any case a libel shall be filed in behalf of a libellant who is not a resi- 
dent within the district, before security for costs and expenses shall be filed 
as required by Rule xtt., the proctor for such libellant shal! be liable for such 
costs and expenses to the amount specified in the said rule, until such secu- 
Fity shall be filed; and the payment thereof may be enforced by summary 
process in personam against such proctor. 

16. 

‘When a proctor is retained to defend in any suit, before the return day of 
the mesne process therein, who resides or has his place of business more than 
three miles from the clerk’s office, and not more than three miles from the resi- 
ence or place of business of the proctor for the libellant, such proctor for the 
eefendant may, at any time before the return day of the process, serve a notice 
of his retainer on the proctor for the libellant; and it shall thereupon be the 
Qty of the proctor for the libellant, without delay, to serve oa the proctor 
for the defendant a copy of the libel on file. 


17. 


‘When the defendant’s answer, or any other pleading subeequent to the 
RO 
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libel, is put in by being simply filed in the clerk’s office, instead of being given 
in open court, in presence of the proctor or advocate for the adverse party, 
copy thereof, with notice of the time of filing the same, shall without delay 
be served on the proctor of such adverse party. 


18, 

When a decree is made in the absence of the proctor of ether party to the 
suit, unless euch proctor reaides at the place where the clerk's office is bept, 
it shall be the duty of the clerk imurediately to transmit to him by mail a 
copy of the decree; and such proctor and party shall be responsible to the 
clerk for the fees to which he may be entitled for such service, according 
the usual rate of charge. 


19. 

Not leas than six days’ notice shall be given of the sale of property on final 
process; and when, in the opinion of the marshal or his deputy, by whom 
the sale is to be made, the circumstances of the case require a longer notices, 
he may, in his discretion, extend it to any time not exceeding tweaty days. 


20. 

For the custody of vessels and other property while under arreat, the mer 
shal shall be entitled to the same fees as are allowed by the 92d rule of this 
court in cases of municipal seizure ; subject, however, to alteration by the 
court in particular cases for special] cause shown. 


21. 


When interrogatories are propounded by the defendant at the close of bis 
anawer, touching any matters charged in the libel, or touching any matter ef 
defence set up in the answer, (according to Rule xxx1t. of the Rules of Prec- 
tice pregcribed by the Supreme Court,) the libellant shall answer the same 
within twelve days, unless, for sufficient cause shown, he shall, by special 
order, be allowed a longer period; and the court may, in ite discretion, 
require such interrogatories to be answered within a shorter tine, of 
insianter. 


22. 

When interrogatories are propounded to a garnishee (in pursuance of Rais 
xxxvul. of the Rules of Practice prescribed by the Supreme Court,) a copy 
thereof shall be served upon the garnishee personally, or, in case of bis ab- 
sence from his dwelling house or usual place of abode, by leaving suck copy 
with some peraon of suitable age who is a member or re«ident of the family ; 
and the garnishee shall be required to answer the interrogatories witha 
twelve days after such service, unless a longer period shall, for adequats 
cause shown, be by special order allowed for that purpose; and the court 
may also, in ite discretion, prescribe a shorter period. 
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23. 

Exceptions to the libel (taken in pursuance of Rule xxxvi. of the Rules of 
Practice preacribed by the Supreme Court,) for surplueage, irrelevancy, im- 
pertinence or seandal, may be taken ore tenus,on the return day of the 
mnesne process; and exceptions to the answer or other allegation given by 
the defendant, taken for the like causes, in pursuance of the same rule, or in 
pursuance of Rule xxvit., for want of sufficiency, fulness or distinctness, may 
be taken in like manner, when the answer or allegation is put in in open 
court; and the court will thereupon, in its discretion, either decide upon the 
sufficiency of the exceptions so taken, insianter or direct the eame to be drawn 
up in writing, and appoint a day to hear argument thereon, or refer the same 
to a commissioner, 


24, 

‘When, at the return of the mesne process, further time has been granted 
to answer the libel; and the answer, instead of being produced and offered 
in open court, in the presence and hearing of the advocate of the libellant, is 
simply filed with the clerk, a copy thereof ahall, without delay, be served on 
the proctor for the libellant, personally, if he resides within three miles of the 
proctor for the defendant, otherwise either personally or by mail; and the 
proctor for the libellant may, within ten days after the service thereof, file 
and serve exceptions thereto. The defendant, within eight daya after the 
service of such exceptions, may give a written notice of his submission to any 
or all of them; and if any of them are not submitted to within the time pre- 
acribed, the libellant may bring the eame to a hearing before the court, by 
giving, at any time within aix days, a notice of not less than six nor more 
than ten days, of such hearing. Every exception not submitted to, and 
which is not notified for hearing within the time specified, shall be considered 
as abandoned. 


25. 

When exceptions are referred to a commissioner, if the party who obtained 
‘the reference shall not procure and file the commissioner’s report within four- 
teen daya from the date of the order of reference, unless further time shall 
be allowed, for sufficient cause shown, by special order, the exceptions shall 
be considered as abandoned. The party by whom the reference was ob- 
tained shall have eight days after filing the report of the commissioner, to 
except thereto. On filing the report, he shall give notice of filing the same to 
the adverse proctor, who shall have eight days after such notice to except to 
the report. Exceptions to a commiasioner’s report may be noticed for argu- 
ment by either party, and the notice shall be served at least six days betore 
the day designated for the hearing. 


26. 
to the Circuit Court must be interposed within ten days from 
the date of the decree, or within such other period as shall be designated by 
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special order made in the particular auit; and in casea where the right of 
appeal is allowed, no final procees ahall issue, before the expiration of the 
ten days, or other period prescribed. 

27. 

The regulations prescribed by law relative to the mode of serving notices 
and other papers, in suits prosecuted in the courts of the state of New York, 
are hereby adopted, mutatis mutandis, as rules of this court, in cases at law 
as well as in admiralty. 


PRESENT FEE BILL 
IN SOUTHERN DISTRICT OF NEW YORK. 


Advocates’ and Proctors’ Costs usually taxed in this District. 


ADYOCATES' Frees. 


Retaining fee, 2 


Perusing, examining and pgning a libel, answer, special pleading, 
interrogatories or exceptions, when the advocate is not 
the proctor in the cause, . 
Attendance in court on every necessary piennaneis in peau, 
Arguing in court on any «pecial motion actually litigated, ‘ 
Arguing every epecial plea, demurrer or exceptions, actually liti- 
gnted, * . . . . 
Arguing on finn! hearing, on pleadings and proofs, when the cause 
is litigated on the merits and in no other cus, 
Attending a judge or commissioner on taking testimony de lone 
esse out of court, but no allowance for more than one at- 
Attendance before the clerk or assessors on reference by order of 
the court, but no allowance for more than one atiend- 
ance, F ° ° ‘ F 
No fees taxed for more than one advocate in the same cause. 
PROCTORS’ FEES. 
Retaining fee ; (but when the came person acts both as advocate 


Copy same for each folio, s . . 
Every necemary motion made incourt, . 
Attendones la court On evdey necessary precesding io a ems, 
(not being the advocate.) ° é 

Drawing interaorica each fli of 100 works, . % 
Copy sume per folio, 

{But taxation la never to exceed $2 60 for draft, and $1 50° 

for copy of interrogatories. | 

Brief on special motion or petition argued in court on both sides, 


FEE BILL 
OF THE NEW YORK STATE COURT OF ADMIRALTY, 


FETORE THE FORMATION OF THE CONSTITUTION OF THE UNITED STATES, 


An act for regulating the Fees of the several Officers and Mi- 
nisters of Justice within this State. 
Paseed February 16, 1789. 


FEES IN THE COURT OF ADMIRALTY. 


TO THE sUDGE. 

For the seal of process, filly cents. 

The seal to exemplifications, one dollar twenty-five cents. 

Every sentence, three dollare seventy-five cents, 

Taking on affidavit, twelve one-half cents, 

Taking every mipulation, filty cents. 

Swearing a defendant or witness, and certificate thereof, twenty-five 
cents. 

Taxing every bill of costs, one dollar twenty five cents. 


THE ADVOCATES PRES. 

For retaining fee, three dollars seventy-five ecnte, 

Every motion made without eflect, sixty-two one-half cents. 

Attendance at every court, when anything is necessary to be done there, 
in the cause, sixty-two one half cents. 

Arguiog on the final hearing, where a cause is litigated and o full defence 
is made, but in no other case, five dollars 

Perusing, examining and signing a libel, answer, plea, demurrer, or any 
other special pleadings, interrogatorics or exceptions, when the advocate is 
not the proctor in the cause, one dollar twenty-five cents 

Arguing on any special motion, one dollar twenty-five cents. 

Arguing every plea, demurrer or exceptions, two dollars fifty cents, 

And no fives to be taxed for more than one advocate in the ume cause. 


TCES OF THE PROCTORS IN THE COCART OF ADMIRALTY. 

For retaining fee, three dollars seventy-five cents ; but when the eame 

person acts both as advocate and proctor, no retaining shall be allowed as 
proctor, 


FEE BILL 
HE NEW YORK STATE COURT OF ADMIRALTY, 


‘HE FORMATION OF THE CONSTITUTION OF THE UNITED STATES. 


for regulating the Fees of the several Officers and Mi- 
nisters of Justice within this State. 
Passed February 18, 1789. 


FEES IN THE COURT OF ADMIRALTY. 


TO THE JUDGE. 


» weal of process, fifty cents. 

al to exemplifications, one dollar twenty-five cents. 

sentence, three dollars seventy-five cents, 

+an affidavit, twelve one-half cents, 

‘ every stipulation, fifty cents. 

ng a defendant or witness, and certificate thereof, twenty-five 


p every bill of costs, one dollar twenty-five cents. 


THE ADVOCATES FEES, 


aining fee, three dollars seventy-five cents. 

motion made without effect, sixty-two one-half cents, 

ance at every court, when anything is necessary to be done there, 
ase, aixty-two one half cents. 

ig on the final hearing, where a cause is litigated and a full defence 
rut in po other case, five dollars. 

ig, examining and eigning a libel, answer, plea, demurrer, or any 
cial pleadings, interrogatories or exceptions, when the advocate is 
roctor in the cause, one dollar twenty-five cents. 

i on any special motion, one dollar twenty-five cents. 

ig every plea, demurrer or exceptions, two dollars fifty cents. 

» fees to be taxed for more than one advocate in the same cause. 


PERS OF THE PROCTORS IN THE COURT OF ADMIRALTY. 


taining fee, three dollars seventy-five cents; but when the same 
ts both as advocate and procter, no retaining shail be allowed as 
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Drawing every libel or information, answer, replication. or other pleading 
or exceptions, eighteen cents for each sheet containing ninety words; and 
for copies, nine cents for each sheet as aforesaid. 

Every motion made with effect, when he acts as advocate, sixty-two one- 
half cents. 

Attendance in every court, when any thing is done in the czuse, sixty-two 
one-half cents; but no person shall be allowed for attendance both as proc- 
tor and advocate in the same cause at the same court. 

Drawing interrogatories, eighteen cents for each sheet containing ninety 
words, and for a copy thereof, nine cents for each, as aforesaid; but if any 
one set of interrogatories shall exceed thirteen sheets, po more than two 
dollars and a-half shall be allowed for rina i same ; and no more than 
one dollar twenty-five cents for a copy thereof. 

Every notice, copy and service, thirty-seven one-half cents. 

Abbreviating pleadings, depositions and exhibits, three cents for each sheet. 
containing ninety words. 

Arguing on a final hearing when the proctor is not the advocate in the. 
cause, one dollar eighty-seven one half cents. 

Copy of a bill of costs for the opposite party, when necessary to be taxed, 
thirty-seven one-half cents. 

For attending taxation of costs, fifty cents. 

Arguing any demurrer of exceptions, when the proctor is not the advocates 
in the cause, one dollar twenty-five cents. 


FERS OF THE REGISTER IN THE COURT OF ADMIBALTY, 

For drawing every stipulation,” process, monition, or eubpeena, eighteem 
cents for each sheet containing ninety words; and nine cents for engrossingy 
each sheet. 

Entering the return of process. eighteen cents. 

Filing every libel, claim, pleading or other paper, twelve one-half cents. 

Reading each pleading, deposition and exhibit on hearing, twelve ona= 
half cents. 

Copies of the pleadings, interrogatories, depositions and exhibita, when rem 
quired, nine cents for each sheet of ninety words. 

Entering each proclamation, eighteen cents, 

Entering each default, twelve one-half cents. 

Entering every motion of the plaintiff or defendant, twelve one-half cen 

Entering every rule of court, eighteen cents. 

Examining each witness, and drawing his deposition, eighteen cents 
each sheet containing ninety words. 

Certifying each exhibit or writing shown to a witness at his examinati 
twenty-five cents. 

Drawing every decrec or decretal order, eighteen cents for each sh 
containing ninety words; and for entering the same in the minutes, no 
cents fer each aheet as aforesaid. 

Drawing a record or making a draft of apostles, eighteen cents for ez 
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sheet containing ninety words; but no pleading, deposition,exhibit or other 
writing to be inserted therein verbatim, or in heec verba, shall be computed 
as any part of such draft. 

Entering a record in the register, or engrossing or copying apostles or re- 
cords to be sealed or exemplified, nine cents for each sheet of ninety words, 
including all the pleadings, depositions, exhibits and writings ineerted 
therein. 

Every certificate, eighteen cents. 

Entering return of appraisement or sales, nine centa for each sheet of 
pinety words. 

Drawing commission to examine witnesses, eighteen cents for each sheet 
containing ninety words; and for engrossing the same, if on parchment, 
twelve one-half centa, including the parchment ; and if on paper, nine cents 
for each sheet of ninety worda. 

All money deposited in court, six and a quarter cents in four dollars, 


THE MAR@HAL’s FEES IN THE COURT OF ADMIRALTY. 

For summoning every witness or appraiser, twelve one-half cents. 

Giving notice of holding the court to each proctor or advocate, twelve 
one-half cents. 

Swearing each witness in court, six cents. 

Making each proclamation, twelve one-half cents. 

Serving every capias, attachment or summons, one dollar fifty cents. 

Travelling each mile, going only, either to serve process or subpena wit- 
neases, twelve one-half cents. 

Custody fees of a vessel, one dollar twenty-five cents per day. 

Sales, six and a quarter cents per four dollars, for any sum under eight 
hundred dollars, and for any larger sum, three cents per four dollars. 
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STATUTES. 


FEES OF MARSHAL AND CLERK. 


An act making appropriations for the civil and diplomatic expenses of the 
Government for the year eighteen hundred and forty-one. 
Passed Mareh 3, 1841. 


For defraying the expenses of the Supreme, Circuit, and District courts 
of the United States, including the District of Columbia; also for jurors 
and witnesses, in aid of the funds arising from fines, penaltien, and forfeitures, 
incurred in the year eighteen hundred and forty-one, and preceding years; 
and likewise for defraying the expenses of suite in which the United States 
are concerned, and of prosecutions for offences committed against the Unied 
States, and for the safe-keeping of prisoners, three hundred and twenty-five 
thousand dollars: Provided, however, That hereafter, in lieu of all fees, 
emoluments, and receipts not allowed in districte where present the entire 
compensation of any of the officers hereinafter named shall exceed the eum 
of one thousand five hundred dollars per annum, it shall and may be lawfel 
for the United States’ clerks, attorneys, counsel, and marshals, in the die 
trict and circuit courts of the United States in the several States, to demand 
and reccive the same fees that now are, or hereafter may be, allowed by the 
laws of the said States respectively where suid courts are held, to the 
clerks, attorneys, and counsel, and sheritfa, in the highest courte of the aud 
States in which like services are rendered ; and no other fees or emoluments, 
except that the marshals shall receive in full, for summoning all the juron 
for any one court, thirty dollars; and shall receive, for every days actual 
attendance at any court, five dollars per day ; and for any eervices, inelod- 
ing the compensation for mileage, performed by said officers in the discharged 
their official duty, for which no compensation is provided by the Laws of aid 
States respectively, the said officers may receive such fees as ase pow al 
lowed by law according to the existing usage and practice of anid courts of 
the United States ; and every district attorney, except the district attorney 
of the vouthern district of New York, shall receive, in addition to the above 
fees, a salary of two hundred dollars per annum: Provided, That the fers 
and emoluments retained by the district attorneys, marshals, and clerks, x- 
clusive of any reasonable compensation to their deputies, to be allowed a 
their uccounts by the courts of the respective districts to which they belong, 
und after the payment of such necessary office and other expenses as shal 
be allowed by the Secretary of the Treasury, not to exceed, as to any ost 
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of the said offices in the southern district of New York, the sum of three 
thousand dollars per annum, and in any other district, the sum of one thou- 
sand dollars per annum, shall in no cuse exceed, for the district attorneys 
and the marshals, or either of them, the sum of six thousand dollars for 
each; and those for each of the clerks shall not exceed, in any case, four 
thousand five hundred dollar; the overplua of fees und emoluments to be 
paid into the public Treasury, under such rules and regulations a may be 
preacribed by the Secretary of the Treasury, subject to the disposition of 
Congress. 


UNITED STATES COMMISSIONERS. 


An act for the more convenient taking of affidavits and bail in cieit couses de- 
pending in the Courts of the United States, 
Passed February 20, 1812. 

Be it enacted by the Senate and House of Representatives of the United 
States of America, in Gongress assembled, That it shall be lawfal for the 
Circuit court of the United States, to be holden in any district in which the 
present provision, by law, for taking bail and affidavits in civil causes, (in 
eases where such affidavits are, by law, admisaible) is inadequate, or on ac- 
count of the extent of such district, inconvenient, to appoint such and so 
many discreet persons, in different parta of the district ns such court shall 
deem necessary, to take acknowledgments of bail and affidavits; which ac- 
knowledgments of bail and affidavits shall have the like foree and effect as 
if taken before any jodye of said court; and any person swearing fulecly 
in and by any such affidavit, shall be liable to the same punishment as if 
the same affidavit had been made or taken before a judge of said court, 

Sec. 2. And be it further enacted, That the like fees shall be allowed for 
taking such bail and affidavit as are allowed for the like services by the 
Jaws of the state, in which any such affidavit or bail shall be taken. 

Sec. 3. And be it further enacted, That in any cause before a court of the 
United States, it shall be lawful for such court, in ite discretion, to admit in 
evidence any deposition taken in perpetuam rei memoriam, which would be 
so admicsible in a court of the state whercin auch cause is pending according 
to the laws thereof. 


An oct in addition to au act, entitled,“ An act for the more convenient taking 
of affidavits and bail in civil causes, depending in the courts of the United 

: Pamed March 1, 1817, 
Ba it enacted by the Senate and House of Representatives of the United 
States of America, in Congress assembled, That the commissioners who now 
are, or hereafter may be, appointed by virtue of the act, entitled “An act 
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for the more convenient taking of affidavits and bail in civil envses, depend- 
ing in the courts of the United States.” are hereby authorized to take afii- 
davite and bail in civil causes, to be used in the several district courts of the 
United States, and ehall and may exercise all the powers that a justice or 
jodge of any of the courts of the United States may exercise by virtoe of 
the thirtieth sectien of the act, entitled “An act to establish the judicial 
courts of the United States.” 


DEPOSITIONS DE BENE ESSE. 


An act fo establish the Judicial Courts of the United States. 


Bee. 0. And be it further enacted. That the mode of proof by oral testi- 
mony and examination of witnesses in open court shall be the sume in all 
the courts of the United Stutes, us well in the trial of causes in equity and 
of adiniralty and maritime jurisdiction, as of actions at common Jaw. And 
when the testimony of any person elull be neccesary in any civil cause de- 
pending in any district in any court of the United States, who ehall live at 
@ greater distance from the place of trial than one hundred miles, or is 
bound on a voyage to sea, or is ubeut to go out of the United States, or out 
of such district, and toa greater distance from the phice of trial than oa 
aforemid, before the time of trial, or is ancient of very infirm, the deposition 
of such person may be taken de dene esse belore any justice or judge of any 
of the courts of the United States, or before any chancellor, justice, or 
jodge of m supreme or superior court, mayor or chief magistrate of a city, 
or judge of = county court or court of common pleas of any of the United 
States, not being of counsel or attorney to either of the parties, or interested 
in the event of the cause, provided that a notification from the magistrate 
before whom the deposition is to be taken to the adverse party, to be present 
at the taking of the sune, and to put interrogatories, if he think fit, be first 
made out and served on the adverse party or his attorney as either may be 
nearest, if either is within one hundred miles of the plaice of such captiva, 
allowing time for their attendance after notified, not loss than at the rate of 
onc day, Sundays exclusive, for every twenty miles travel, And in causes 
of admiralty and maritime jurisdiction, or other cases of eizure when a b- 
del shall be filed, in which an adverse party is pot named, and depositions 
of persons circumstanced as aforesaid chall be taken before a claim be put 
in, the ike notification ns aforesaid shall be given to the person baving the 
+ agency or possession of the property libclled at the time of the capture or 
scizare of the sume, if known to the libellant, And every person deposing 
as aforemid sholl be carefully examined and cautioned, and sworn or affirm- 
ed to testify the whole truth, and shall subscribe the testimony by him or 
her given after the same shall be reduced to writing, which abnll be done 
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only by the magistrate taking the deposition, or by the deponent in his pre- 
sence. And the depositions so taken shall be retained by euch magistrate 
until he deliver the same with his own hand into the court for which they 
are taken, or shall, together with a certificate of the as aforesaid of 
their being taken, and of the notice if any given to the adverse party, be 
by him the said magistrate scaled up and directed to such court, and remain 
uoder his seal until opened in court And any person may be compel 
led to appear and depose as aforeenid in the same manner a8 to appear 
and testify in court. And in the trial of any canse of admiralty or ma- 
Titime jurisdiction in a district court, the decree in which may be ap- 
pealed from, if either party shall euggeat to and satisfy the court that 
probably it will not be in his power to produce the witnesses there testifying 
before the cirewit court should an appeal be had, and shall move that their 
vextimony be taken down in writing, it shall be eo done by the clerk of the 
court, And if an appeal be had, such testimony may be used on the trial 
of the same, if it shall appear to the emtisinction of the court which shall 
try the appeal, that the witnesses are then dead or gone out of the United 
States, or toa greater distance than as aforesaid from the place where the 
court is sitting, or that by reason of age, sickness, bodily infirmity or impri- 
sonment, they are unable to travel and appear at court, but not otherwise. 
And unless the same shall be made to appear on the trial of any cause, 
with respect to witnesses whose depositions may have been taken therein 
such depositions shall not be ndmitted or used in thecause. Provided, That 
nothing berein ehall be construed to prevent any court of the United States 
from granting a dedimus potestatem to take depouitions according to common 
usage, when it may be necessary to prevent a failure or delay of justice ; 
which power they shall severally posseaa, nor to extend to depositions tnken 
in perpetuam rei memoriam, which if they relate to matters that may be 
cognizable in any court of the United States, a cireuit court on application 
thereto made, as a court of equity may, according to the usages in chancery 
direct to be taken, 


COMMISSIONS. 


An Act to provide for taking evidence in the Courts of the United States, in 
certaixy cases. 
Passed 14th January, 1927. 
Sect. 1. Be it enacted by the Senate and House of Representatives of 
the United Statea of America in Congress assembled, That, whenever a 
commission shall be iaawed, by any court of the United States, for taking the 
testimony of a witness or witneses, at any place within the United Sintes, 
or the territories thereof, it shall be lawful for the clerk of any court of the 
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Thited States, for the district or territory within which such place may be, 
and he is hereby enjoined and required, upon the application of either of the 
parties in the suit, cause, action, or proceeding, in which such commisses 
ahal! have been issued, his, her, or their agent or agents, to imsue a subpens 
or subpaenas, for such witness or witnesses, residing or being within the eaid 
district or territory, as shall be named in the said commission, commanding 
auch witness or witnesses to appear and testify before the commissioner or 
commissioners, in such commission named, at a time and place in the eubpeas 
to be etated, and if any witness, after being duly served with euch sobpems, 
shall refuse or neglect to appear, or, after appearing, shall refuse to teatify, 
(not being privileged from giving testimony,) such refusal or neglect being 
proved to the satisfuction of any judge of the court, whose clerk shall have 
issued such eubpena or subpernas, he may thereupon proceed to enfores 
obedience to the process, or to puniah the disobedience, in like manner as apy 
court of the United States may do in case of disobedience to process of sub 
pena ad testificandum, issued by such court; and the witness or witnesses, 
in such cases, shall be allowed the same compensation as is allowed to wit- 
Reases attending the courts of the United States: Provided, that no witnesses 
shall be required to attend at any place out of the county in which be may 
reside, nor more than forty miles from his place of residence, to give his or 
her deposition, under this law. 

Sect. 2. And be it further enacted, That whenever either of the parties 
in such suit, cause, action, or proceeding, shall apply to any judge of a cout 
of the United States, in the district or territory of the United States, in which 
the place for taking such testimony may be, for a subpana duces tecum, Cm 
manding the witness, therein to be named, to appear and testify before the 
said commissioner or commissioners, at the time and place in the sard sab- 
pena to be stated, and also to bring or carry with him or her, and produce 
to such commissioner or commissioners, any paper, writing, or written instre- 
ment, or book, or other documents supposed to be in the poaseasion or powet 
of such witness, such judge being satisfied, by the affidavit of the persos ap 
plying, or otherwise, that there is reason to belicve that such paper, writing, 
Written instrument, book, or other document, is in the possession or power of 
the witness, and that the same, if produced, would be competent and mate 
rial evidence for the party applying therefor, may order the clerk of the 
court, of which he is a judge, to issue such subpana duces tecum, necordingty, 
and if such witness, after being duly served with such subpaena duces tecum, 
ehall fail to produce any such paper, writing, written instrument, book o 
other document, being in the posseasion or power of svch witness, and de 
scribed in such subpena duces tecum, before, and to such commismooer @ 
commissioners, at the time and place in auch subperna stated, such failore 
being proved to the satisfaction of the eaid judge, he may proceed to enforca 
obedience to the said process of subpana duces tecum, or to punish the de 
obedience, in like maoner as any court of the United States may do in cam 
of disobedience to a like process, issued by such court; and when any euch 
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poper, writing, written instrament, book, or other document, shall be pro 
duced to such commissioner or commissioners, he or they shall, at the coat of 
the party requiring the same, couse to be made a fair and correct copy there- 
of, or of so much thtreof as shall be required by cither of the parties: Pro- 
vided, that no witness shall be deemed guilty of contempt for disobeying any 
subpeena directed to him by virtue of this act, unless his fees for going to, 
returning from, and one day’s attendance at the place of examination, 

be paid or tendered to him ut the time of the service of the subpena. 


COMMISSIONERS TO ACT AS MAGISTRATES, &c. 


Aa act further supplementary te an act entitled,“ An act te extablizh the judicial 
courts of the United States,” paseed the teenty-fourth of September, seventeen 
hundred aad eighty-mine. 

Passed August 23, )842. 

See. 1. Bo it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled, That the commissioners 
who now are, or hereafter may be, appointed by the cireuit courts of the 
United States to take acknowledgments of bail and affidavits, and also to take 
depositions of witneases in civil causes, shall and may exercise all the pow- 
ers that any justice of the peace, or other magistrate, of any of the United 
States may now exercise in reapect to offenders for any crime or offence 
against the United States, by arresting, imprisoning, or bailing the same, 
under and by virtue of the thirty-third section of the act of the twenty-fourth 
of September, Anno Domini seventeen hundred and eighty-nine. entitled, 
* An act to establish the judicial courts of the United States;” and who 
shall and may exercise all the powers that any judge or justice of the peace 
may exercise under and in virtue of the sixth section of the act pacsed the 
twenticth of Jnly, Anno Domini seventeen hundred and ninety, entitled 
“ An act for the government and regulation of scamen in the merchant 
service,” 

Sec. 2, And be it further enacted, That in all hearings before any justice 
or judge of the United States, or any commissioner appointed as aforesaid, 
uoder and in virtue of the said thirty-third section of the act entitled, “ An 
act to establish the judicial courts of the United States,” it shall be lawful 
for such justice, judge, or commissioner, where the crime or offence is 
charged to have been committed on the high seas or elaewhere within the 
sdmiralty and maritime juriediction of the United States, in his discretion, 
to require a recognizance of any witness produced ia behalf of the accused, 
with such surety or sureties as he may judge necessary, as well as in behalf 
of the United States, for their appearing and giving testimony, at the trial 
of the cause, whose testimony, in his opinion, is important for the purposes 
of justice at the trial of the cause, and is in danger of being otherwise lost ; 
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and such witnesses shall be entitled to receive from the United States thay 
usual compensation allowed to Government witnesses for their detentiora 
aod attendance, if they shall appear and be ready to give testimony at them 
trial. 

Sec. 3. And be it further enacted, That the district courts of the Unitecm, 
States shall have concurrent juriadiction with the circuit courts of all cime== 
and offences against the United States, the punishment of which is not cam 
pital. And in such of the districts where thg business of the court may rem 
quire it to be done for the purposes of justice, and to prevent undue expermr 
ges and delays in the trial of criminal causes, the said district courts shimecy 
hold monthly adjoufnments of the regular terms thereof for the trial arog 
hearing of such causes, 

Sec. 4. And be it further enacted, That, in lieu of the punishment oc— 
preacribed by the sixteenth section of the act of Congress, entitled, “ -== 
act for the punishment of certain crimes againa( the United States,” params 
on the thirtieth day of April, Anno Domini one thousand seven hundred a__a 
ninety, for the offences in the said section mentioned, the punishment of t<_] 
offender. upon conviction thereof, shall be by fine not exceeding one tho—» 
sand dollars, or by imprisonment not exceeding one year, or by both, acco» =x 
ing to the nature and aggravation of the offence. 

Sec. 5. And be it further enacted, Thut the district courts as courtes 
admiralty, and the circuit courts as courta of equity, shall be deemed alwaem y 
open for the purpose of filing libels, bille, petitions, answere, pleas, and ot Trae 
pleadings, for issuing and returning mesne and final process and commimic> 22: 
and for making and directing all interlocutory motions, orders, rules, a=0x> 
other proceedings whatever, preparatory to the hearing of all causes pexad 
ing therein upon their merits, And it shall be competent for any judge @ 
the court, upon reasonable notice to the parties, in the clerk’s office or #2! 
chambers, and in vacation ae well as in term, to make and direct, and award, 
all such process, commissions and interlocutory orders, rules, and other pro- 
ceedings, whenever the same are not grantable of course according to the 
rules and practice of the court. 

Sec. 6. And be it further enacted, That the Supreme Court shall hare 
full power and authority, from time to time, to prescribe. and regulate, and 
alter, the forms of writa and other process to be used and issued in the die- 
trict and circuit courts of the United States, and the forms and modes of 
framing and filing libels, bills, answers, and other proceedings and pleadings, 
jn suits at common law or in admiralty and in equity pending in the said 
courts, and also the forms and modes of taking and obtaining evidence, and 
of obtaining discovery, and generally the forms and modes of proceeding to 
obtain relief, and the forma and modes of drawing up, entering, and enrol 
ing decrees, and the forms and modes of proceeding before trustees ap- 
pointed by the court, and generally to regulate the whole practice of the 
said courts, 90 as to prevent delaya, and to promote brevity and euccinctoess 
in all pleadings and proceedings therein, and to abolish all unnecessary coats 
and expenues in any suit therein. 
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Sec. 7. Aod be it further enacted, That, for the purpose of further dimi- 
wiahing the costs and expenses in suits and proceedings in the said courts, 
he Supreme Court shall have full power and authority, from time to time, 
o make and prescribe regulations to the eaid district and circuit courts, as to 
he taxation and payment of costs in all suits and proceedings therein; and 
o make and prescribe a table of the various items of costs which shall be 
azable and allowed in all suits, to the parties, their attorneys, elicitors, and 
woetors, to the clerk of the court, to the marshal of the district, and his de- 
vaties, and other officers serving process, to witnesses, and to all other per- 
ons whoee services are usually taxable in bills of costs. And the items so 
tated in the said table, and none others, shall be taxable or allowed in bille 
€ costs ; and they shail be fixed as low as they reasonably can be, with a 
jae regard to the nature of the duties and services which shall be perform- 
x@ by the various officers and persons aforesaid, and shall in no case ex- 
seed the costs and expenses now authorized, where the same are provided 
or by existing laws. 

Sec, 8. And be it further enacted, That on all judgments in civil cases, 
hereafter recovered in the circuit or district courts of the United States, in- 
terest shall be allowed, and may be levied by the marshal, under process 
of execation issued thereon, in all cases where, by the law of the State in 
which such circuit or district court shall be held, interest may be levied un- 
der process of execution on judgments recovered in the courts of such 
State, to be calculated from the date of the judgment, and at such rate 
per annum, as is allowed by law, on judgments recovered in the courts of 
auch State. 


SUMMONS FOR WAGES. 


An act for the government and regulation of Seamen in the merchants 
service. 
Passed July 20, 1790. 


See. 6. And be it further enacted, That every seaman or mariner shall 
be entitled to demand and receive from the master or commander of the 
ahip or vessel to which they belong, one third part of the wages which shall 
be due to him at every port where such ship or vessel shall unlade and de- 
liver her cargo before the voyage be ended, unless the contrary be expressly 
atipalated in the contract; and as soon as the voyage is ended, and the car- 
go or ballast be fully discharged at the last port of delivery, every seaman 
or mariner shall be entitled to the wages whic): shall be then due according 
to hie contract ; and if such wages shall not be paid within ten days after 
such discharge, or if any dispute sha!l arise between the master and eeamen 
or mariners touching the eaid wages, it shall be lawful for the judge of the 
district where the said ship or vessel shall be, or in case his reaidence be 
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more than three miles from the place, or of his absence from the place of bis 
residence, then, for any judye or justice of the peace, to summon the mas- 
ter of such ship or vessel to appear before him, to show cause why process 
should not isswe against such ship or vessel, her tackle, furnitore, and appa- 
rel, according to the course of admiralty courts, to anewer for the mid wages : 
and if the master shall neglect to appear, or appearing, shall not show that 
the wages are paid, or otherwise satisfied or forfeited, and if the matter in 
dispote shall not be forthwith settled, in such case the judge or jostice shall 
certify to the clerk of the court of the district, that there is sufficient cnmse 
_of complaint whereon to found admiralty process, and thereupon the clerk 
of such court shall issue process against the said ship or vessel, and the suit 
shall be proceeded on in the said court, and final judgment be given accord- 
ing to the course of admiralty courts in such cases used ; and in such suit 
all the seamen or mariners (having cause of complaint of the like kind 
against the same chip or vessel) shall be joined as complainants; and it 
shall be incumbent on the master or commander to produce the contract 
and log-book, if required, to nacertain any matters in dispute ; otherwise 
the complainants shall be permitted to state the contents thereof, and the 
proof of the contrary shall lie on the master or commander; but nothing 
herein contained shall prevent any seaman or mariner from having or main- 
taining any action at common law for the recovery of his wages, or from 
immediate process out of any court having admiralty jurisdiction, wherever 
any ship or vessel may be found, in case ale shell have left the port of de- 
livery where her voyage ended, before payment of the wages, or in cnse 
she shall be about to proceed to sca before the end of the ten days next afier 
the delivery of her cargo or ballast. 


PRACTICAL FORMS. 


Tue following precedents, with a very few exceptions, have been selected 
from the accumulated papers of twenty years of my own practice. Names 
aud dates are often changed, and the merely formal ports are reduced to a 
vaiformity which did not exist in the original papers, but which was desirable 
in a body of precedents. In many instances, also, I have changed the phra- 
acology, with a view to greater brevity and clearness, Subject to these re- 
marks, they are the precedents of actual practice, prepared by myself and 
others. 

In the first instance, the forma and proceedings in a suit in Admiralty will 
be given in consecutive chronological order, from the commencement of the 
euit to ite final termination ; and then, such other forms will be added as shall 
seem to be necessary. 


Forms of proceedings in a suit in rem, against a ship and cargo, for salvage, 
with o suit against the same ship for a forfeiture, for being brought 
into a prohibited port: 


No. 1.—Linet ny THE OWNER AND MASTER OF THE SAVING VESBEL, POR 
THUEMAELYVES AND OTHERS, AGAINST ‘THE SAVED vgsSEL AND CARGO, FOR 
SALVAGE. 


DISTRICT COURT OF THE UNITED STATES OF AMERICA. 
Sovrsern Distuict or New Yorx:— 
In Admiralty — 
To the Honorable Samuel R. Beta, Judge of the 
District Court of the United States in aud fr the Southern District of 
New York: 

The libel of Peter Harmony, owner of the American brig Merced of New 
York, and of Eliphalet Kingsbury, »aster of the said brig, for themselves 
farniture, and cargo, and agaixst all persons intervening for their interest 
therein, in a cause of salvage, civil and maritime, alleges as follows: 

Firat. That on the twenty-eeventh day of August last past, the sxid Eli- 
phalet Kingsbury being on a voynge, in the said brig Merced, from Havana, 
in the Island of Coba, to Cadiz, ia Spain, discovered a ship dismasted and 

deserted, whereupon he hauled up for and boarded her; that he 
found the said ship which proved to be the Britich ship Waterloo, of Loo- 
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don, with twelve feet of water in her hold, totally dismasted and entirely 
abandoned by her captain and crew ; that he found no papers on board the 
said ship, but she had a full cargo of rum, sugar, and other West India pro- 
duce on boanl, 

Second, That the raid Eliphalet Kingsbury thereupon took the said ship 
Waterloo in tow and mnde for the port of New York, where he arrived 
with the said ship on the twelfth day of September instant, the crew of the 
brig being almost worn out with fatigue in pumping out the said ship, and 
other work done on board of her, and they are entitled to a reasonable share 
of said ship and enrgo for the salvage thereof. 

Third. That all and singular the premises are troe, and within the Ad- 
miralty and maritime jurisdiction of the United States and of this Honor- 
able Court. 

Wherefore the libellants pray that process in due form of law, according to 
the course of this Honorable Court in cases of admiralty and maritime juris- 
diction, may iesue against the said ship Waterloo, her tackle, apparel, and fur- 
niture, and eargo, and that all persons claiming any interes; therein, may be 
cited to appear and answer upon oath, all and eingular the matters aforesaid, 
nod that this honorable court will be plensed to decree to the libellants a 
reasonable and proper ealvage, in proportion to the value of said veesel and 
cargo, and that the said ship, her tackle, apparel and furniture, and cargo, 
may be condemned and sold to pay said salvage, with costs, charges, and 
expenses, and that the libellants may have such other and further relief in 
the premises as in law and justice they may be entitled to receive. 

Sworn, Sept, 16, 1829, Peren Hanmony. 

before me, Exvirnatetr Kisosevry. 
Freo J, Berrs, Clerk, 
Isaac A. Jounsox, Proctor. 
E. C, Bexepier, Advocate, 


No. 2.—Stipccation rox COSTS TO BE GITEN BY THE LIBELLANTS ON 
FILING THE FOREGOING LIBEL. 


DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


Stipelation entered inte purawent to the Rules and Practice of thie Court. 


Whereas 8 libel was filed in this court, on the 16th day of September, 
1829, by Peter Harmony and Elipbalet Kingsbury, against the ship Water- 
loo, her tackle, apparel, and furniture, and cargo, for the reasons and causes 
in the said libel mentioned, and praying that the same may be condemned 
and sold to answer the prayer of the libellants; end the suid libellants and 
George Jones, surety, the partica hereto, hereby consenting and agreeing 
that in case of defiwult or contumacy on the part of tho libellants or their 
surety, execution may issue against their goods, chattels and lands, for the 
sum of two hundred and fifty dollare— 
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Now, therefore, it is hereby stipulated and agreed, for the benefit of whom 
it may concern, that the stipulators undersigned shall be, and are bound, in 
the sum of two hundred and fifty dollars, conditioned that the libellants above 
named shall pay all such costs oa shall be awarded against them by this 
court, or in ease of appeal, by the Appellate Court. 


Taken and acknowledged, this Peren Hasmony. 
10th day of September, 1829, be- Eviruacer Kixncasvay, 
fore me, Gronot Jonna. 


Freep. J, Betrrs, Clerk. 


No, 3.—Justirication or Surrry. 


Seuthera District of New York, o—George Jones of the city of New 
York, merchant, party to the above stipulation, being duly sworn, deposes 
and says, that he resides at 21 New street, and that he is a houscholder in 
the Southern District of New York, and is worth the sum of five hundred 
dollars over and above all his debts, 

Sworn this 16th day of September, Gronor Joxra. 
1929, before me, 

Faeo. J. Berra, Clerk, 


No. 4.—ATTACHMENT AND MONITION AGAINST A ANIF AND CARGO IN REM, 
ON THE FOREGOING LIBEL. 


Sovtusny Disratct of New York, 55.— - 
The President of the United Staics of America, to the 
Marshal of the Southern District of New York, Greeting: 
Whereas a libel hath been filed in the Distriet Court of 
[L. 8.) the United States, for the Southern District of New York, 
on the 16th day of September, in the yeur of our Lord 
one thouennd cight hundred and twenty-nine, by Peter 
Harmony and others, against the ship Waterloo, her tackle, 
apparel, and furniture, and cargo, in a cause of salvage civil and maritime, 
for the rensone and couces in the said libel mentioned, and praying the ueval 
Process and monition of the said court in that behalf to be made, and that 
all persons interested in the said ship or vessel, her tackle, &e., and cargo, 
may be cited in general and special, to answer the premises, and all proceed- 
ings being had that the said ship or vessel, her tackle, &c., and cargo, may, 
for the causes in the said libel mentioned, be condemned and sold to pay the 
demands of the libellant : 

You are therfore hereby commanded, to attach the said ship or vessel, her 
tackle, &c., and cargo, and to detain the sume in your custody, until the fur- 
ther order of the court respecting the enme, and to give due notice to all 
persons chiming the same, or knowing or having any thing to eny why the 
game should not be condemned and sold pursuant to the prayer of the said 
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libel. that they be and appear before the id court, to be held in and for the 
Southern District of New York, on the first Tuesday of October next, at 
eleven o'clock in the forenoon of the sume day, if the samt shall be a day of 
jurisdiction, otherwise on the next day of jurisdiction thereafter, then nod 
there to interpose a claim for the same, and to make their allegations in that 
behalf, And what you shall have done in the premises do you then and 
there make return thereof, together with this writ. 

Witness, the Honorable Sawcus. R. Berra, Judge of the ak? Court, at 
the city of New York, in the Southern District of New York, this 16th day 
of September, in the year of our Lord one thousand eight hundred and 
twenty-nine, and of our Independence the fifly-aixth, 

Faev, J, Berrs, Clerk, 
Isaac A. Jonnaox, Proctor for Libellant. 


No. 5—Novicek ron resitcaTion conratwine THE SUpsTANCE OF THE 
LIER. 


UNITED STATES OF AMERICA. 
Southern District of New York, s3:— 

Whereas a ibe! has been filed in the 
District Court of the United States for the Southern District of New York, 
oa the 16th day of September, 1629, by Peter Harmony, owner, and Elipha- 
let Kingsbury, master of the brig Merced, libellants, against the ship Water- 
loo, her tackle, apparel and furniture, and cargo, alleging, im substance, that 
on the twenty-sevemth day of August last, said Eliphalet Kingsbury, being 
on ® voyage from Havana to Cadiz in the sid brig Merced, discovered and 
boarded the British ship Waterloo of Londan, with twelve feet of water in 
her hold, totally disruasted and ¢uirely abandoned by her captain and erew ; 
that he found no papers on board of her, but that eho had a full cargo of 
rum, mugar, and other West Indie produce on baand: that he therempon took 
the tid ship in tow, and breoghe her into the port of New York on the 
twelfth day of September instant, her crew being almost worn out with f4- 
tigue, and that they are eutitled to a reasonable share of taid ship and cargo 
for the salvage thereof. And praying process against sid ship and cargo, 
aod reasonable amd proper salvage, and that the wid abip, her tackle, appa 
rel and lurniture, and cargo, may be condemned and sold to pay such eal- 
vage, with costs, charges, and expenses, — 

Now, therefore, in poraunnce of the monition under the seal of the sid 
our! to me directed and delivered, | do hereby give public gotice to al! per 
sons Chuiming the said ship, her tackle. apparel and furniture, and cargo, or 
in any manner interceted therein, that they be nnd appear before the mid 
District Court to be held at the city of New York in and for the Southern 
District of New York, on the first Tuesday of October next, at eleven o'clock 
in the forenoon of usat day, (provided the same shull be a day of jurisdiction, 
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otherwise, on the next day of jurisdiction thereafter,) then and there to in- 
terpose their claims, and to make their allegations in that behalf. 
Dated the 16th day of September, 1829. 
Tuomas Morais, U, 8, Marshal. 
Isaac A, Jonson, Proctor for Libellants. 


6.—Tae MARBHAL's RETURN TO THE FOREGOING WRIT. 


In obedience to the within monition, [ attached the vewel and cargo there- 
in described, on the 16th day of September last, and I have given due notice 
to all persons claiming the same, that this Court will on the 5th day of Oo- 
tober inat., (if that day should be a day of jurisdiction, if not, on the next day 
of juriediction thereafter.) proceed to the trial and condemnation thereof, 
sbould no claim be interposed for the same. 

Dated Ucipber 5, 1829. 

Tuomas Moanis, U. 8, Marshal. 


No. 7.—PaoctaMaTion ON THE RETURN OF PROCESS IN REM, 


Hear ye! Hear ye! Peter Harmony and Eliphalet Kingsbury agninat 
the ship Waterloo, her tackle, apparel, and furniture, and cargo. All per- 
sons who have any thing to say why the ship Waterloo, her tackle, apparel, 
and furniture, and cargo, should not be condemned and sold to answer the 
prayer of the libellants in this cause, come forward and make your allega- 
tions in that behalf 


No. 8—Onsper OF THE COURT ON THE BETURN OF MESNE PROCESS 
IN REM. 


The marshal having returned, upon the monition in this cause, that he 
had attached the eid ship, her tackle, &c., and cargo, and had given due 
notice to all persons claiming the same, that this Court would, on this day, 
Proceed to the trial and condemnation thercof should no claim be interposed 
for the same:—On motion of Mr. Johnson, proctor for the libellanta, procla- 
mation was made for all persons having any thing t say why the said ves- 
sel and her cargo should pot be condemned and sold to answer the prayer of 
the libellants, to appear; and on like motion, ordered that the defaults of all 
persons who have not already filed their claims be entered. 


No. 9.—Cuat™ BY THE AGENTS OF FOREIGN UNDERWRITERS TO VESSEL 
AND CARGO, IN CASE OF SALVAGE OF A FOREIGN SHIP. 


United States District Court for the Southern District of New York. 


Iw Apmimatrr. 


To the Honornble Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York. 
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The answer and claim of Henry Barclay and George Barclay, of the city 
of New York, merchants intervening for the interest of their principals, to 
the libel of Peter Harmony and Eliphalet Kingsbury, alleges as follows : 

First, That these defendmmts admit, that on the twonty-seventh day of 
August last post, the said Eliphalet Kingsbury was the master of the brig 
Mereed, of New York, and that he was then in the mid brig on a voyage 
from Havana, in Cuba, to Cadiz, in Spain ; but whether he then discovered 
a ship dismneted and apparently deserted, and whether he then hauled up for 
her and boarded her, and whether he found the said ship with twelve feet wa- 
ter io ber bold, and totally dismasted and entirely abanduned by her captain 
and crew,und whether the said ship proved to be the British chip Waterloo, of 
London, and whether the said Eliphalet Kingsbury found any papers in the 
said ship or not, these respondents know not, and therefore can ovither ad- 
tit nor deny, but leave the sare to be proved by the suid libellant. 

Second, That they admit it to be true, that the mid Eliphalet Kingsbury 
arrived at the port of New York, on the twelfth day of September, in the 
year of our Lord one thousand eight hundred and twenty-nine, and that he 
had the ship Waterloo, of London, in tow, and that the eid ship had a full 
cargo of rum, sugar, and other West Indian produce on board, and that sid 
ship, when eo brought in, was diemasted and disabled, but whether the 
crew of the said brig Mereed were or were not almost worn out with fatigue, 
in pumping out the anid ship, and with other work done on board of her, 
these respondents know not, and therefore leave the same to be proved by 
the enid libellants, 

Third, That, by a commission, dated the secand day of July, in the year 
of our Lord one thousand eight hundred and seventeen, and signed by Jo- 
seph Maryat, chairoun, and John Deonet, junior, scerctary of the commitice 
for managing the affaira of the underwriters, at Lioyd’s, in London, in that 
part of the United Kingdom of Great Britain and Ireland called England, 
these respondents were appointed to act as agents for the subscribers at 
Lloyd's, at the port of New York, aod Custom-house district, subject to the 
instructions in the said commission mentioned : and that, by the said instrue- 
tions, they are, anonget other things, directed,“ When salvage or remune- 
ration is claimed, for assistanee rendered to vessels, to attend the meeting of 
the commissioners, magistrates, or other persons legally authorized to de- 
termine the amount, in order to rebut any exaggerated statements on the 
part of the ealvors, by the evidence of the mnater and crew ;” and they are 
likewise authorized and empowered by the said commission to attend to the 
interests of the subscribers to Lloyd's in general ; as by the said commis- 
sion now in the possession of these respondents, will more fully and at large 
appear, and to which, for greater certainty, these respondents pray leave to 
refer. 

Fourth. That they are likewiee the agents for the underwriters at Liver- 
pool, in that part of the United Kingdom of Great Britain and Ireland called 
England ; and for the umlerwriters in Glasgow, in that part of the United 
Kingdom of Great Britain and Ireland, called Scotkund, ander two several 
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commissions with the like authority and instructions as mentioned In the 
said commiasions, from the underwriters, at Lloyd's, in London aforesaid, as 
by the «uid several commissions from the underwriters at Liverpool, and 
from the underwriters at Glasgow, reference being thereunto had, will more 
fully and at large appear, and to which, for greater certainty, these respon- 
dents pray leave to refer. 

Fifth. That they have no doubt that the enid ship Waterloo, or her car- 
@°, or both, or some part thereof, were or wus insured at some or one of the 
said places, by come or all of the underwriters therein, and they have no 
doobt bat that the ssid vessel, or her cargo, or both, or some part thereof, 
have or hath been abandoned by the persons iitercated therein, to the aaid 
underwriters, or some or one of them; and that the right of ownership in 
the said ship and cargo, or both, or some part thereof, hath accrued to the 
taid underwriters, or some, or one of them; but theee respondents cannot 
spenk on thia point with absulote certainty, but only to the beat of their be- 
lie, inasmuch ag a sufficient time hath not elupsed since the twelfth day of 
September, eighteen hundred and twenty-nine, when the snid ship wns as 
aforesaid brought into the said port of New York, to communicate the cir- 
cumstance to the said several insurers, or any of them, and to hear from the 
said several underwriters, or any of them, on the same subject. 

Sirth. That immediately after the said vessel and her cargo were brought 
into the said port of New York, as aforesaid, they wrote to the snid under- 
writers at London, informing them of the circumstances of the case, as far 
as was known to these respondents, and requesting information from the enid 
underwriters, of their rights and interests in and to the said vessel and her 
cargo, or any part thereof, That, on the sixteenth day of September, in 
the year of our Lord 1829, these respondents received from Thomas Mor- 
tis, Esquire, marstal of the United States for this district, a request that 
these respondents would enter the cargo of the said ship at the Custom- 
house at New York, and would become responsible for the payment of the 
duties that might be payable to the United States on the cargo of the snid 
ship. That, in pursuance thereof, these respondents entered the sai cargo, 
and secured the duties upon the same by bond, conditioned for the payment 
of the duties to be ascertained on the mid cargo. ‘That said duties have 
since been ascertained, and amount to twenty-one thousand six hundred and 
ninety-cight dollars and ninety-one cents. which these respondents have 
thereby become liable to pay ; also, certain forciyn duties chargeable on said 
shipand cargo, besides Custom-house fees and expenses paid by these respon- 
dents. And therefore these respondents, on behulf of the said several un- 
derwriters, claim the said vessel and cargo, and pray thut out of” the pro- 
ceeds of the sale of the said vessel and cargo, if sold, this court may, in the 
first place, order the ssid amount of duties secured by these respondents, 
and the said foreign duties and fees, to be paid to these respondents, and 
that this honorable court, alter hearing proof and decreeing a reasonuble 
salvage, should it seem proper so to do, inmay further decree, that the rest, re- 
aidue and remainder of the said ship and her cargo, or of the proceeds 
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thereof, shonld the snme be decreed to be sold, after payment of sald amount 
of duties and fees, and of the salvage, may be retained in the custody of 
thie Honorable Court, for euch reasonable time as may seem proper; 
wherein the rights and interests of the above-mentioned underwriters may 
be ascertained ; and that this Honorable Court may further decree, that the 
said ship and cargo, or the proceeds thereof, or a part thereof, as proof unay 
be made of intercet, may be delivered up to these respondents, upon due 
proof being made in manncr and form ns this Honorable Court may direct, 
that the said underwriters or any of them have an interest in, and a right to 
receive the same or any part thereof. 
Geonoce Banctar. 
Sworn this 5th day of October, 1829, 
before me, 
Faro. J. Berra, Clerk. 
Rowixson & Berrs, Proctors, 
Beveaty Rosixeon, Advocate, 


No, 10.—Stipvtation FOR CO#eTS TO RE GIVEN BY THE CLAIMANT ON 
PUTTING IN A CLAIM. 


DISTRICT COURT OF THE UNITED STATES, 
FOR THR SOUTHERN DISTRICT OF NEW YORK. 
Stipulation entered into pursuant to the Rules and Practice of this Court. 

Whereas a libel wus filed in this court, on the 16th day of September, in 
the year of our Lord one thousand eight hundred and twenty-nine, by Peter 
Harmony and Elipholet Kingsbury, against the ship Waterloo, her tackle, 
apparel and furniture, and cargo, for the reasons and causes in the said libel 
mentioned, and praying that the same may be condemned and sold, to an- 
ewer the prayer of the libellants. — 

And whereas, also, a claim has been filed in said cause hy Henry Barclay 
and George Barclay—and the said claimants and James Jackson, surety, the 
parties hereto, hereby consenting that in case of default or contumacy on the 
part of the claimants or their surety, execution for the sum of two hundred 
and fifty dollars may issue against their goods, chattels and Jands.— 

Now, therefore, it is hereby stipulated and agreed, for the benefit of whom 
it may concern, that the stipulators undersigned shall be, and aro hereby 
bound, in the sum of two hundred and fifty dollars, conditioned that the 
claimants above named, shall pay all costs and expenses which shal) be 
awarded against them by the final decree of this Court, or upon an appeal, 
by the Appellate Court. 

Taken and acknowledged, this 5th day Henry Barcuay. 

of October, 1829, before me, Gronat Barctay. 
Faso. J, Berrs, Clerk. James Jackson. 
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Southern District of New York, 1.—Jamea Jackson, of the city of Brook- 
lyn, merchant, party to the above stipulation, being duly sworn, deposes 
and says, that he resides at No, 11 Fulton street, in the city of Brooklyn, 
in the Southera District of New York, aod that be is worth the sum of five 
handred dollars over and above all! his just debts and liabilitics. 

James Jacusox. 
Sworn to, this Sth day of October, 
1829, before me. 
Frep. J, Berra, Clerk. 


No. 12.—Cuaim by & FOREIGN CONSUL FOR UNKNOWN OWNERD IN A 
CASE OF SALVAGE OF A SHIP AND CARGO OF HIS NATION, 


DISTRICT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DisTRICT oF NEW YoRK. 


fn Admiralty. 

To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York ; 

The claim and answer of James C. Buchanan, His Brittannic Majesty's 
vice-consul in and for the city and atate of New York and eastern New Jer- 
sey, intervening for the interest of the owner or owners of the British ship 
Waterloo and her cargo, alleges ns follows : 

First. That the said ship Waterloo ia, as alleged in the mid libel, and as 
the said claimant believes to be true, British property; and he believes the 
cargo of merchandise alleged to have been found on board of the said ship, 
to be in like manner British property :—/nd as such vice-consul, and in be- 
half of such British owners as may be entitled to the sume, he claims the 
same as their property. 

Second. That as to the facts alleged and ect forth in the said libel, the said’ 
elaimant neither admits nor denics the eune, but leaves the same to be duly 
proved to the satisfaction of this court. 

Aod the said claimant prays, on behalf of the owner or owners of the said 
ship Waterloo, and her aforesaid cargo, or of any other person or persons 
whom the same may concern, that the said ship, her tackle, apparel and fur- 
niture, and her cargo, aforesaid, may be sold, and out of the proceeds of the 
sale thereof, after the payment of all coste and charges incurred, that the said 
libellante, having duly proved as aforesnid the frets in theic said libel set 
forth, may be allowed and paid such rate and amount of salvage, for their 
labor and exertiona in bringing the said ship and her aforesaid cargo into this 
port, as by this court shall be deemed just and reasonable under the circum- 
stances of the case, and that the surplus of the said proceeds, after payment 
of each salvage as aforeenid, may be adjudged and decreed to be paid to the 
said claimant, on behalf of the owner or owners of the said ship and her 
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aforesaid cargo, or whomeoever the same may concern; or that euch other 
order or decree may be made in relation to the same as this court shall deem 


adit J. C. Bucnaxax, H. M. Vice Commul, 
H, & E, Wirxes, 
Proctors and Adv'ets. for Claimants. 
Sworn this 5th day of October, 


1629, before me, 
Faeo J. Berrs, Clerk. 
Strpulation for Costs, as ante, No. 10, page 434. 


No. 13.—C.aim oy THE U, €, ATTORNEY ON BEHALF OF THE U. STATES 
FOR FORFCITURE AND FOR DUTIES IN A CABE OF SALVAGE OF A FoREION 
SHIF AND CARGO, 


Distriet Court of the United States of America for the Southern District of 
New York. 
Ix Auwinantr. 
To the Honorable Samuel R. Betts, Judge of the Distrlet Court of the 
United States for the Southern District of New York. 

The claim of James A. Homilton, District Attorney of the United States of 
America for the Southern District of New York, intervening for the in- 
terest of the said United States, in the enid ship called the Waterloo, and 
her cargo, and the answer of the sid attorney, on behalf of the mid 
United States, to the libel of the said Pewr Harmony and Bliphalet 
Kingebury, alleges oa follows: 

First. That the mid James A. Hamilton, District Attorney of the United 
States of America for the Southern Disirict of New York, claims the said 
ship Waterloo, together with the carg> of the eaid ship laden on board of 
her, as stated and set forth in the sald libel. as forfeited to the use of the 
said United States for the cause following—to wit, that the said ship Wa- 
terloo ix a ship or vessel owned wholly or in part by a subject or eubjecta 
of his Brittanic majesty, and said ship or vessel, ulter the thirtieth day of 
September, one thousand cieht handred and eighteen, did come and arrive 
from a port or place in a colony or territory of his Brittanic majesty, to 
wit, from the port of Annatto Bay, in the island of Janmica, in the West 
Indies, whieh said port is and was, ut the time the said ship sailed from 
thence by the ordinary laws of navigation and trode, closed against vessels 
owned by citizens of the United States, and that the porte of the United 
States were, and are closed ag:tinet the said ship or veesel called the Water- 
Joo, which suid ship or veesel being 90 excluded from the ports of the United 
States, did enter the same, to wit, the port of New York, in the Southern 
District of New York aforesaid, in violation of the acte of the Congress of 
the United Sintes, ia such cuses mude and provided. By foree and virtue 
of the acts in ewch case made an: provided, the said ship or vere. her 
wekle, apparel, and furniture. together with the cargo om board of the said 
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ship or vessel, becnme and are forfeited to the use of the enid United 
States. 

Second, That if thia Honorable Court shall adjudge and decree that the 
sid ship-or vessol, with her cargo, or either, is not forfeited to the use of the 
United States, for the cause aforesaid, the snid ship or vessel, together with 
the cargo on board of ber, is liable to the payment of the duties imposed by 
the lawa of the United States, on the arrival of the said ship or vessel 
within the United States, and on the importation of the cargo of merchnn- 
dize on board of her, to wit, rum and sugar of the growth, produce, and 
manufheture of eome foreign country, and which are subject to the payment 
of duties to the United States, on being brought or imported into the Uni- 
ted States ; wherefore the said attorney, on behalf of the said United Btates, 
prays this Honorable Court to decree the payment of the sald duties to the 
United States according to Jaw, if the said ship and the cargo on board of 
her as aforesnid, shall be adjudged not to be forfeited to the use of the said 
United States for the cause aforesaid, and that he may have his costs, &c. 
And the snid attorney farther insists upon and submits to this Honorable 
Court the rights and interest of the said United States of America, in the 
premises whatever they may be, to be decreed to them. 

James A. Hamivron, 
Attorney United States, &c. 
‘The United States does not give a stipulation for costs. 


No. 14.—RopcicaTion To CLatm AND answen, 


To the Honorable Samuel R. Betts, Judge, &c. 

The replication of Peter Harmony and Eliphalet Kingsbury, libellants, to 
the claim and answer of James Buchanan, claimant and respondent, alleges 
that they will aver, maintain. and prove their libel to be true, certain, and 
suffictent ; and that the eid claim and answer of the sid claimant and re- 
spondent is uncertain, untrue, and inaufficient, and they humbly pray, as in 
aod by their libel they have already prayed. 

Isaac A. Jonnson, 
Proctor for Libellants, 


Special Motion—for Interloeutory Sale. 


No. 15.—Arripavit oF CIRCUMSTANCES TO MOVE FOR GALE oF SHIP 
AND CaRGO, 


District Cowrt of the United States for the Southern District of New York. 


Peter Harmony and Eviruater 
Kincuavay, 


os. 
Tue Sur Warercoo. &c. and Canco. 


Soutuean fheraict of New Yorx. s5.:— 
Peter Harmony, one of the libellants in this cause, being sworn, sys— 
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that the ship Waterloo is now at the wharf in the port of New York, sop- 
ject to large and increasing expense for wharfage, keeper's fees, and other 
expenses. That she is ina damaged condition, and requires care and re- 
pairs. That a lange portion of her cargo is perishable, being sugar, and in 
a wet and damaged condition. That the only claims that have been inter- 
posed are those of the United States, for a forfeiture and for dutics—of the 
British Consul, for the probable rights of unknown British owners, and of the 
agents of the underwriters. at Lloyd's, for the contingent rights of such un- 
derwriters, That, in his opinion, the interests of all parties concerned will 
be promoted by a speedy judicial sale of said ship, her tackle, apparel, and 
furniture and cargo, the proceeds of such sale to be brought into court for 
the benefit of whom it may concern, subject to the further order of the 


Bworn October 7th, 1829, Peren Harmony. 
before 
Frep. J. Berra, Clerk. 


No. 16—Nortice of movion om THE FomtcoING AyriDAvrr. 
District Court of the U. 8—Southern District of N.Y. 


ps ee Re 
Peren Harmony and Evipnater 
Kinasacny, 


va. 
Tae Saw Warenioo and Canon, 


Gentriesxe—You will please take notice that, on the libel and claims in 
this cause, and on an affidavit, of which the foregoing is a copy, a mo- 
tion will be made before his Honor, Samue] R. Betts, Jadge of this 
Court, at his chambers, No, 5 Pine-street, in the city of New York, on 
Thursday, the Sth day of October, inst. at 11 o'clock in the forenoon of 
that day, for an order, that the ship Waterloo and her cargo above-men- 
tioned, be sold under the direction of the marshal, and the proceeds brought 
into court. 

New York, 7th Oct. 1829. Yours, &c. 


To Proctor for Libellants. 
Janes A. Hamutox, Eeq. Proctor for the U.S. 
Rosixsex & Berra, Esgrs. Proctors for the Underwriters, &c. 
H. & E. Wires, Esqrs. Proctors for the Owners. 


No. 17—Proor of sravice—apurssion. 


We admit doe service of the withia notice, 
Oct. 7th, 1829. 
James A. Hanucron, District Attorney. 
Rosixson & Barre, Pts. for H. Barclay & Geo. Barclay. 
H. & E. Wiixes, for British Consul, 
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AFFIDAVIT OF SERVICE OF PROCESS. 
Southern District of New York, ss. : 

John J Young, of the city of New York, student at law, being duly 
sworn, says, that on the 7th day of October, instant, he served copies of the 
foregoing affidavit and notice on James A. Hamilton, Robinson & Betts, and 
H. & E. Wilkes, Esquires, Proctors for the claimants in this cause, by leav- 


Sworn Oct. 7th, 1829, Joux J. Youss. © 


E. C. Bexsvicr, U. 8. Commissioner. 


No. 18.—Oanen roa inTERLocuTORY SALE OF A SHIP AKD CARGO. 


Perce Haxsony and Exapuacer 


Kurosever, 
é ws. 
The Ww her tackle, &c. 
“ain 


On reading and filing the affidavit of Peter Harmony, and the admission 
of the proctors for the respective claimants, and on motion of Mr, Johnson, 
proctors for the libellants, It is ordered, that the ship Waterloo, her tackle, 
apparel, and furnitore and cargo, be sold by the marshal, on six days public 
notice, and that a sendifioni exponas iasue accordingly ; and it is further or- 
dered, that tho marshal bring the proceeds of such sule into this court, and 
pay the same to the clerk thereof. 


No. 19.—Vexprriom expoxas. 


BSeuthern District of New York, as: 


The President of the United States of America, to the 

Marehal of the Southera District of New York, Greeting: 
Whereas, « libel wae filed im the district court of the 

[L.8.] United States for the southern district of New York, on 

the sixtecnth day of September, in the year of our Lord 

one thousand eight hundred and twenty-nine, by Peter 

Harmony and Ejliphalet Kingsbury, against the ship Wa- 

terloo, her tackle, apparel, furniture and cargo, aod praying that the sume 
may be condemned and sold to answer the prayer of the said libellants. 
And whereas, the said ship and cargo have been attached by the process 
issued out of the said district court, in pureuance of the mid libel, and are 
now in custody hy virtue thereof; and such proceedings have been there- 
upoa bad, that by the interlocutory sentence and decree of the said court, 
in thie cause made and pronounced, on the seventh day of November, one 
thousand eight hundred and twenty-nine, the said ship, her tackle, apparel, 
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and furniture and cargo, were ordered to be cold by you the said marshal, 
after giving six days notice of such sale, according to law. Therefore you, 
the caid marshal, are hereby commanded to cause the eaid ship Waterloo, 
her tackle, apparel, and furniture and cargo, 80 ordered to be sold, to be 
sold in manner and form, upon the notice, and at the time and place by law 
required, and that you have the moneys arising from such sole in said court, 
at the city of New York, on the third Tuesday of November next, and that 
you then pay the same to the clerk of the court; and have you also then 
and there this writ. 

Witness. the Honorable Samoel R. Betta, Judge of the said coort, at the 
city of New York, in the Southern District of New York, this seventh day of 
November, in the year of oor Lord one thousand cight hundred and twenty- 
nine, and of our independence the filty-third. — - 

Faeo. J. Berra, Clerk. 


No 20.—Tee retuns of THE MARSHAL. 


In obedience to the above precept, I have sold the ship Waterloo, her 
tackle, apparel, and furniture and cargo, and such sale amounts to thirty- 
nine thousand two hundred and sixty-two dollars and ninety cents, which 
eum I have paid to the clerk of this court as 1 am above commanded, 

Dated this 22d day of February, 1630, 

Taomas Moxais, U. S. Marshal. 


No. 21.—Tae cienk’s neceiprT TO THE MARSHAL, 


United States District Court. 
eseisghie Sets ae 
Perea Hansiony, &c., 


The Ship Warensee, &e, 
New York, February 22, 1830, 
Received, from Thomas Morris, Esq. marshal, thirty-nine thousand two 
hondred and sixty-two dollars, and ninety cents, the amount of the proceeds 
of the said ship and cargo, sold wader the vendstioni exponas in this cause. 
Faro. J. Bers, District Clerk. 
$39,262 90. 


Special Motion. 
No. 22.—APPLicaTION BY THE MARSHAL FOR LEAVE TO PAY THE DUTIES 
ON CARCO SOLD BY HIM, 


District Court of the U. 8. for the Southern District of N. Y. 
~~ Perea Haamony, &o, 
The Ship ' Waresane, &e. 
Gextiexex—] shall apply to the court in this cause, on Wednesday, the 
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11th day of November instant, for leave to pay to the collector of the port 
the duties on the cargo, out of the proceeds of the sale thereof, 
November 7th, 1829, 
Yours, &c. 
me a Tromas Moanw, Marshall. 
Tease A. Jounson, Eeq., Proctor for Libellant. 
James A, Hamizror, 
Roamnon & Berts. 
H. & E, Witxes, Proctors for Claimants, 
Due service admitted. 
Isaac A. Jouxson. 
James A. Hamitrom. 
Rosunsox & Betts. 
. H. & EB. Wirges. 


No, 23.—Ganer 05 tae ronedbino aprncation, 


It being made to appear to the court that on entering the said ship and 
cargo, the duties 00 said cargo were secured to be paid, and application being 
now made on the part of the marshal of the district for an order that be pay 
over to the collector of the port the amount of duties #0 secured to be paid, 
and due notice having been given to therespective parties before the court, 
and no opposition being made to the application, it is ordered, that the mar- 
ehal forthwith pay to the said collector the amount of #uch duties, and that 
vn filing the proper vouchers of each payment, the mid vouchers be received 
as part of the return to the sendifioni exponas issued in this cause. 


No, 24.—Derostrioxs og BENe Esae.—Arripavit oF wecesstty. 


DISTRICT COURT OF THE UNITED STATES. 
Southers District of New York. 


Perse Haamony and Exspnater 
Kixostvar. 


ts. 
The ship Warretoo, her tackle, 
&c., and her cargo. 


Southern District of New York, s2.—Eliphalet Kingsbury, one of the 
libellants above named, being sworn, saith, that he was master of the brig 
Merced, of New York, on her late voyage from Havana to Cadiz, in the 

* course of which she fell in with the nbove memioned ship Waterloo in die- 
tress, and the deponent further saith, that William N. Winnett was firet 
mate, and Caleb L. Upshur was the second mate of the said brig, upon the 
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said voyage, and that William Jackson, James Porter, William Dyer, John 
Stivers, James Jamison, William Grant, Joseph Dominguez, and Nicholas 
Yanino, composed the residue of the company of the said brig, and Felix 
Martinez, who was working his passage in eaid brig, on the aforesaid voyage. 
The deponent further mith, that the snid William N, Winnett, Caleb L. 
Upebor, William Jackson, James Porter, William Dyer, John Stivers, James 
Jamison, William Grant, Felix Martinez, Joseph Dominguez, and Nicbolaa 
Yanino are witneeses whose testimony is necessary for the libellants in the 
above cause, and that the said witnesses are all eca-faring men, and are 
bound on a voyage to sea, as he is informed and believes. 
E. Kixcasuay. 
Sworn, October 7th, 1829, 
before me, 
E. C. Benenicr, 
U. 8. Commissioner, &c, 


= + 
No. 25.—NorTicet rroOM THE MAGISTRATE TO THE ADVERSE PARTY oF 
TAKING DEPOSITIONS DE BENE ESSE. 


DISTRICT COURT OF THE UNITED STATES. 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


Perea Hanwony and Evirnarer™ 
Kuvossvay. 
vs. Notice. 
The ship Warten oo, her tackle, 
apparel, and furniture, and cargo. 


Please to take notice, that William N. Winnett, Caleb L. Upshor, James 
Porter, William Dyer, John Stevens, James Jamison and William Grant, 
Witnesses, whose testimony is necessary in this cause, and who are bound on 
a voyage to sca, will be examined (de bene esse) on the part of the libel- 
lants in this cause, before me, a Commissioner duly appointed by the Circuit 
Court of the United States for the Southern District of New York, at my 
office, No. 15 Pine street, in the city of New York, on the eighth day of Oc- 
tober instant, at nine o'clock in the forenoon, at which time and place you are 
hereby notified to be present, and put interrogatories, if you shall think fit. 

Dated, New York, the 7th day of October, A. D, 1829, 

Yours, &c. 
E. C. Benenicr, U. S. Commissioner. 

To Janes A. Hamitton, Esq. 

Rostxeon & Berra, Esqra, 
H. & E. Wicxes, Esqra, 
Proctors for the Claimants. 
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No. 26.—Proor oF service. 


Southern District of New York, ss,:—John J. Young, of the said city, 
student at law, being duly sworn, deposeth and sith, that on the seventh day 
of October instant, he served a copy of the annexed notice on James A Ha- 
milton, Exq., proctor for the United States, by delivering the same to a man 
attending in the office of the said James A. Hamilton; that on the same day 
he served a copy of the said notice on Robinson & Betts, Exqra., proctors 
for the claimanta Barclay, by delivering the eame to a clerk in the office of 
the said Robinson & Betts; and that on the same day he served a copy of 
the said notice on H. & EB. Wilkes, Esqrs,, proctors for the claimant Bucha- 
nao, by delivering the came to E. Wilkes, Eeq,, personally, and further he 
saith not. 

Joun J, Yours. 
Sworn, thie 8th day of October, 
1829, before me, 
E. C. Bexeoicr, 
U. 3. Commissioner, &c. 


No. 27. Susracns To Testivy BEFORE A COMDASIONER. 


THE PRESIDENT OF THE UNITED STATES OF AMERICA, 
To William N, Winnett, Caleb L. Upshur, William Jackson, 
James Porter, William Dyer, John Stevens, James Jamison, 
[e. 8.) William Grant, Felix Martinez, Joseph Domingues, aod Nich- 
olas Yanioo, Greeting: We command you, that all and sin- 
gular bosincss and excuses being nid aside, you and each of 
you be and appear in your proper persons, before Erastus C. Benedict, a 
Commissioner appointed by the Circuit Court of the Uvited States of Ame- 
rica for the Southern District of New York, at his office, No. 15 Pine street, 
in the city of New York, in the said Southern District of New York, on the 
Sth day of October, one thousand eight hundred and twenty-nine, at nine 
clock in the forenoon of the same day, to testify all and singular what you 
and cach of you may know in a eerinin cause now depending undetermined 
in the District Court of the United States, for the Southern District of New 
York, wherein Peter Harmony and Eliphalet Kingsbury are libellants 
agniost the ship Waterloo, her tackle, &e., and cargo, on the part of the li- 
beliants. And this you or either of you are not to omit, under the penalty 
upon each and every of you of two hundred and fifty dollars. 

Witness, Samuel! R. Betta, Eequire, Judge of the District Court of the 
United States, at the city of New York, the 7th day of October, in the year 
of our Lord one thousand eight hundred aad twenty-nine. 

Freo. J. Berra, Clerk. 


Isaac A. Jounson, Proctor. 
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By virtuc of a writ of subpe-na, to you directed and herewith shown, you 
are commanded, and firialy enjoined, drat, laying all other matters aside, and 
notwithstanding any ¢xcuse, you be and appear in your proper peraona, be- 
fore Erastus C, Bewedict, a Commissioner duly appointed by the Circuit 
Court of the United States of America, for the Southern District of New 
York, at his otiice, No. 15 Pine street, in the city of New York, on the Sth 
day of October, inst., at 9 o'clock in the forenoon of the same day, to testily 
all and every thing which you may know ina certain cause now depending 
in the District Court of the United States for the Southern District of New 
York, wherein Peter Harmony and Eliphalet Kingsbury are lbellantw 
aginst the ship Waterloo, her tackle, &c., and cargo, on the part of the 
libellanta. And this you are not to omit, voder the penalty of two hundred 
and fifty dollars, 

Dated this 7th day of October, 1829. 

Teaac A. Jounson. 
Proctor for Libellants. 

To Witttam F, Winnett, 


No. 29.—Derostrion. 


UNITED STATES OF AMERICA. 

Southern District of New York, City, County, and State of New York, ss. 

On this eighth day of October, ia the year of our Lord one thousand eight 
handred and twenty-nine, before me, Erastus C. Benedict, a Commissioner, 
duly appeisted by the Circuit Court of the United States, for the Southern 
District of New York, under and by virtue of the act of Congress, “ for the 
more convenient taking of affidavits and bail in civil causes, depending in the 
courts of the United States,” passed February 20th, 1812, personally ap- 
peared at my office, in the city of New York, in the said Southern District 
of New York, Wilham N. Winnett, Caleb L. Upshur, William Jacksoa 
James Porter, William Dyer, John Stevens, James Jamison, and William 
Grant, witnesses on the part of the libellants in a certain civil cause of ad- 
miralty and maritime jurisdiction, now depending and undetermined in the 
Diztrict Court of the United States, for the Southern District of New York, 
wherein Peter Harmony and Bliphalet Kingsbery are libellants against the 
ship Waterloo, her tackle, apparel, and furniture, and cargo, and James Bu- 
chanan, Henry Barclay, and George Barclay, and the United States of 
America. are chiimanta, And the said William N. Winnett having been by 
me first cautioned and sworn to testify the whole truth, did thereupon depos 
and any, that he is twenty-five years old ; that he was chief mate of the brig 
Merced, on her late voysge from Havana to New York, and that Eliphalet 
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Kingsbury was master of said brig; chat the said brig is of about two-hun- 
dred and sixty tons burthen. The anid brig sailed from Havana on the nine- 
teenth day of August Inst, bound to Cadiz, as he supposes, with a cargo of 
sugar, cochioeal, and segare, that on the twenty-ceventh day of August last, 
about half past two in the afternoon, (scx time,) in latitude 34° 4’ N., longi- 
tude 75° 15/ W., they fell in with the wreck of a ship which had the words 
“ Waterloo of Londou” on her stern; that deponent, with four men from 
brig Merved, boarded said wreck with the boat of the Merced. The main- 
mist and the mizzen-mast were carried away by the board; that at that 
time the captain of the brig Orion and some of his men were on board, and 
the brig Orion close by ; that the captain of the Orion represented himself 
to be the captain of the brig Orion of Baltimore ; that the said master and 
men of the Orion appeared to be taking from the wreck whatever they 
thought of use to them, and easily movable. The captain of the Orion re- 
presented to deponent that the wreck was in a sinking state, and that it was 
sickly below; that hie men could not remain below but a few minutes at a 
time. The captain of the Orion eaid that he did not intend taking out the 
cargo, a8 he supposed the ship would sink before morning, and he requested 
the deponent to give his compliments to Captain Kingsbury, and tell him 
that the vessel was in & sinking state, and that be (the captain of the Orion) 
would not take her in tow, because she would sink, and no one could live on 
board of her. Deponent went into the cabin of the wreck, but coukd not re- 
main more than a few moments, because of the offensive emell, which was 
so offensive that he thinks a man could not live below deck, that even the 
rats were found dead below. That while on board the wreck, a cargo book 
was thrown up out of the eabin by one of the Orion's crew, and deponent 
picked it up ae prize, and put it if his hat, That none of the crew of the 
Waterloo were then on board of her, nor was any person there except the 
persons from the Orion and the Merced; that deponent remained on board 
the Waterloo about fifteen minutes, when he returned to the Merced with 
the auid cargo book, which he delivered to Captain Kingsbury, together with 
the message from the enptain of the Orion to Captain Kingsbury, and Cap- 
tain Kingsbury thereupon went on board the Waterloo. and remained there 
about three-quarters of an hour, and then returned to the Merced ; that the 
Merced remained about the wreck all that night. The next morning the 
brig Orion was not in sight, and her captain and men had abandoned the 
wreek, and the weather in the morning was very equally, and the Merced 
was under double reefed topeails. That in the morning the captain declared 
his intention of having the wreck again boarded, and thereupon called the 
brig’s crew aft and stated to them that he believed the Waterloo and ber 
cargo were of much value, and asked them if they were willing to obey hia 
orders on board the wreck as well as on board the brig, and to assist in taking 
the wreck inte some port, and they all expreased euch willingness, And 
thereupon deponent, with four men of the Merced’s crew, boarded the wreck, 
the sea being at that time tremendous rough—this was about eight o’clock 
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in the morning. That, upon getting on board, he sounded the pumps, and 
found about twelve feet of water in the hold ; that after sounding the pumpa, 
the next thing that was done was to get all the small lines that could be 
found on board the wreck, to take on board the Merced, to make a hauling 
line to draw the haweer from the Merved to the wreck. During that day 
the pumpe were manned, and kept going, and during the whole time the 
wreck was so much by the head that the sea was up to her hawser holes, 
and none of the water pumped run out of the scuppers during the first day, 
but the same ran out of the haweer holes. That during that day they cut 
away oll the rigging and spars that seemed to impede her. That the loss 
of the main-mast and mizzeo-mast were evidently the effect of a heavy gale. 
That all the rigging on the larboard side had been cut away, square up to 
the bulwarks; the vessel evidently baving been on her beam ends. There 
were no boats belonging to the wreck, and the davits were carried away. 
The guard irons had been torn from the channels, and the chain bolts were 
badly wrenched, so much #0 as to cause her to leak badly, One of the ring 
bolts on deck had been torn out, and the camboose was entirely destroyed, 
and there were no cables on board. The bulwarks and rails were stove in 
on both sides, and were a complete wreck. The starboard side was much 
injured. The vessel itself wos a complete wreck. That she appeared to 
have been thrown on her beam ends on the starboard side, That when de- 
ponent went on board in the morning she had a list to port, The rigging 
was hanging to the chain bolts on the starboard side, and the spare were 
lying about the deck, The main top mast breast back siny bolts and the 
top gallant back stay bolts torn out by the weight of the rigging. That 
they had great difficulty in getting the wreck in tow of the Merced. She 
was attached to the Merced by a hawser from the stern of the Merced to 
the ship's windlass, and also fastened to the windlass bits of the brig. The 
sea was running high at the time of muking her fast ; several attempts were 
made to fhaten her before they succeeded. This was attended with danger 
as well as difficulty, on account of the sea, They were obliged to get small 
lines from the ship and fasten them to the hawser, It took about two and a 
half‘ or three hours to accomplish getting the wreck in tow ; the wind during 
all thie ime was freeh, and they were employed in a boat of the Mereed, 
with considerable danger, In a day or two afterwards they attached the 
wreck by means of another haweer. That aflerwards, during the time of 
bringing in said veasel, the crew of the Merced were constantly employed in 
pumping by turns, About eight days after taking her in tow, one of the 
pumps beeame choked, and but one could therealter be used; the crew, by 
constant pumping, became entirely exhausted. ‘The men relieved each 
other at the pumps, day and night, every half hour, tll they took a pilot, 
They were eo much exhausted that they were obliged to ait down at the 
pumps, and have field beds of old canvass nlongside of the pamps to lic down 
on. That generally, while they had the wreck in tow, the weuther was bad 
and the eva very high, The vease! labored and strained much. About the 
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third of September they experienced a heavy gale, which threw the Water- 
loo on her beam ends, and caused her to leak to an alarming extent, and in 
order to right her they cut away the foremast, and the rigging attached to 
it; cut away the starboard anchor, and cleared the decks of every thing mo- 
vable, and succeeded, with much trouble, in righting her. Previous to her 
being thrown on her beam ends, a0 last aforesaid, the water in her hold had 
been reduced to about three fect ; shortly aferwarde the leak had increased 
so much that she had seven feet of water in her hold, That they then 
feared she would sink, and wore ship, and got the low side to the wind. 
That the apprehensions of the men were so great that they all got into the 
jolly boat to eave their lives, and begged the deponent, for God's enke, to get 
in too; deponent, however, persuaded them fo return on board the ship. 
That on or about the fifth of September they encountered a somewhat more 
severe gale, which knocked the ship aguin on her beam ends. She lay so 
low in the sea that the walter came in on her poop deck, and the leak gnined 
three feet in one hour while she lay thus. They finally succeeded in right- 
ing her, with much difficulty. The sea made a complete breach over her 
while she lay thus. Thut all the Merced’s crew were then on board the 
Waterloo, except the captain, the cook and steward, and two men, who were 
invalids, That so few men were left on board the Merced that it took about 
twelve hours to reduce her to her proper sails. Deponent saw Captain 
Kingsbury on the topsail and lower yards reefing and furling sails himeelf. 
The gale abated in about twenty-four hours, during which time the wreck 
labored and strained very much, and the leak increased in spite of their ex- 
ertions, making the situation of all on board very dangerous, They finally 
arrived off Sandy Hook, September the eleventh, and took a pilot on board, 
and arrived at the Quurantine ground on the twelfth of September. That 
during all the time while on board the wreck, they were in constant danger 
of sinking, and sullering every kind of privation. The pumpe were kept 
constantly going, and they had very little hope of bringing the vessel in. 
They were constantly engaged in stopping leaks and making her as ight as 
Possible. They could not at any time carry any sail on the Waterloo. 
When they took possession of her she drew about nineteen and a half feet 
atthe stern, She appears to be a ahip of four or five hundred tons, The 
eargo has been discharged since her arrival, and consisted of sugar, rum, 
coffee, lance wood and arrow root. Deponent verily believes that the wreck 
would have sunk in eight hours from the time the Merced took her had she 
been left to herself. The crew of the Merced, including the capfain and 
ope man who worked his passaye, consisted of twelve persons, the said man 
who worked his passage nided in saving the vessel na much as the other 
men. ‘Two or three of the men, from the excessive labor, had their feet 
swelled, and were otherwise injured, and deponent verily believes that all 
the erew of the Merced were injured in health by their exertions in saving 
the Waterloo. They were constantly on deck, and never slept below while 
the Waterloo was in tow. They were frequently in danger of being swept 
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from the deck by the sen breaking over them. That during the time that 
the Waterloo was in tow Captain Kingsbury exerted himself in navigating 
the Merced, doing the duty of a man before the mast in addition to his own 
duties. That the brig Merced was, in deponent’s opinion, worth about eigh- 
teen thousand dollars. The brig Merced was not chafed, or strained, or 
hurt at all, by taking the Waterloo in tow, but was frequently in a danger- 
ous situation. That it was a perilous undertaking for so small a vease! as 
the Merced to take such a wreck in tow, 

Being croa*examined on the part of the claimants, Barelay, he mye— 
That they were on the usual course to Cadiz, and were running with the 
Gulf Stream aa usual, when they fell in with the Waterloo. That depo- 
nent knew of no intention, on the part of the Captain, to stop at New York 
or any other port. That they were on the eame course which they would 
have been if going t9 New York, or any part of Europe, The captain 
and crew of the Orion left the Waterloo about sunset, to return to the 
Orion, That deponent discovered the next morning after they took poses- 
sion of the Waterloo, that she floated lighter in the water, and that the 
pumping had reduced the water in her hold. That, on the day on which 
they took possession of the wreck, the deponent, after having cut away 
what would impede the Waterloo, set about looking for the leuks, and en- 
deavored to stop them. The lenks were principally on the starboard side, 
in the wake of the main and mizen channels. The leake were stopped 
from the outskle, by slinging, ina bowline knot. The hatches were left open 
for four or five days to purify the air, and thus to enable deponent to stay 
below a few minutes at a time. 

(Examination closed for this day ; adjourncd till to-morrow, October %%h, 
at 9 o'clock, A. M.) 

Oct. 12th, 1829.—The cross-examination of the deponent, William N. 
Winnett being resumed by the Proctor for the claimant, Barclay, he says— 
For two or three days previous to falling in with the Waterloo, they had 
strong symptoms of a very heavy gale. Deponent kept the log. In the 
morning of the day on which they fell in with the Waterloo, there was a 
moderate breeze and pleasant weather. Observation was taken that day ; 
they were in the Gulf Stream when they fell in with the wreck. The 
winds whieh they encountered, while bringing in the Waterloo, were princi- 
pally head winds and blowing weather. The men had no specific sickness 
oo their arrival, except their swelled hands and feet, and the consequences 
of thelr fatigue ; their eyes were sore from want of sleep. Deponent does 
not know that he was able to goon in the Merced and perform his duty, 
but he was not disposed to go on in her, had he been able. The Mereed 
remained in New York ten days ora fortnight—not longer. Storms are 
frequent off Cape Hatteras, Deponent thinks they were towards Cape 
May on the third of September. Both the goles of the third and fifth of 
September were dead ahead. During their continuance the vessel lay close 
to the wind—made little or no headway and plenty of leeway. 

On further direct examination he says—A ship is said to be on her beam 
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ends, when her guowales are under water. The Waterloo, in the two 
giles, was in that situation. The wreek, when thoy took possession of her, 
was two planks lower in the water forward than whoo they first fell in with 


her avd boarded her. 


Taken, subscribed and sworn, Oct. Sth, 1529, 
before me, 
E. C. Bexepier. 
And the said Caleb L. Upshur, having been by mo, &o.,&c. And so on 
with the other witneses. 


Ws. N. Wisxerr, 


No. 90.—Cenrriricate oF commiastonen. 


UNITED STATES OF AMERICA, 
Southern District of New York, 22.:— 

I, Erastus C. Benedict, a Commissioner duly appointed by the Circnit 
Court of the United States, for the Southern District of New York, under 
and by virtue of the “ Act for the more convenient tnking of affidavits and 
bail in civi) eausea, depending in the courta of the United States,” pamed 
February 20th, 1812, do hereby certify, that the reason for taking the fore- 
going deposition is, that the testimony of the witncnscs aforesaid is necessary 
in the cause in the caption of the mid deposition named, and that they aro 
bound on a voyage to sea; that a notification of the time and placc of tnking 
the eaid depositions, sigaed by me, was made out and ecrved on James A. 
Hamilton, Esquire, proctor for the United States, on Robinson & Botts, 
Exquires, proctors for the claimants Barelay, and on H. & E. Wilkes, Esqre. 
proctors for the claimant Buchanan, all residing in the city of New York, on 
the seventh day of October instant, to be prewnt at the taking of the depo- 
sitions, and to put interrogatories, if they might think fit, of which notice a 
copy is hereto annexed, marked A. 

That on the eighth day of October, in the year of our Lord one thousand 
cight hundred and twenty-oine, I was attended by tho proctors aforesaid, 
and by Imac A. Johneo, Esquire, the proctor for the libeliants, and by the 
vid witnesses ; and each of the witnesses was by me carefully examined and 
cautioned, and sworn to testify the troth, and the testimony by him given 
was by me reduced to writing, and thereafter subseribed by the said witness 
in my presence. Apd, that [ am not of counsel or attorney to either of the 
parties, nor in any way interested in the event of the cause named in tho 


said caption. 
= E. C. Bexeoocr, 


U. 3, Commissioner for the Southern District of New York. 
57 
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No, 31,—Enpoasemext XD DIRECTION OF THE DEPOSITIONS AFTER BENG 
SEALED UP. 


Puree Haanont, G6, Depositions on the part of the libellanta. 


ws. 
The Ship Warentno, &e. E. C. Bexroicr, U. 8. Commissioner. 
To the 
District Court of the United States, for the Sonthern District of New York, 
New York. 


It is also proper uiat the Commissioner should write his name across the 
ecal, 


No, 32.—Onner TO OPEN DEFOSITIONS IN COURT. 


On motion of Mr. Johnson, Proctor for the libellants, ordered, that the de- 
Positions taken in this cause, and remaining under the seal of E. C. Bene- 
dict, Esq. the Commixsioner, be now opened, 


No. 33.—Onper ror comMMINSION ON DEDIMUS roTESTATEM. 


Peter Hanmony, &c. 
vs, 
The Ship Wavenrtoo, &c. 


On reading and filing a consent of the Proctors of the several claimants 
in this cause, and on mation of Mr. Johnson, Proctor for the libellants, or- 
dered, that a commision issue therein to John Scott, John Glenn, and Ro- 
bert Purviance, Bequires, of Baltimore, directing therm to examine Comelius 
F. Drineol, upon interrogatories to said commission annexed. 


No. 34.—Denimes roresratem. 


The President of the United States of America, to John Scott, John 
Glenn, and Robert Purviance, Esqnires, of Baltimore, Greeting : 

Know ye, that we, in confdence of your prudence and 

fidelity, have appointed you, and by these presents do 

give you, or any two of you, fall power and autho- 

{L. 8.] - to examine Cornelius F. Driscol, now or lately 

the master of the brig Orion, of Baltimore, asa witness 

in a certain enuse depending in the District Court of the 

United States for the Southern District of New York, 

wherein Peter Harmony and Eliphalet Kingsbury are libellants, against the 
ehip Waterloo, her tackle, &c., and ber cargo, on the part of the mid 
Ihellants, upon oath upon the interrogatories annexed to this commis- 
sion, and to return the same annexed to this commission unto the mid 
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court, with all convenient speed, closed up under the seals of you or any two 
of you, the said Commissioners. 

Witness, Samuel R. Betta, Esquire, Judge of the said court, at the 
Southern District of New York, this sixth day of November, in the year 
of our Lord one thousand eight hundred and twenty-nine. and of our inde- 
pendence the fifty-fourth. 

Frev. J. Berrs, Clerk, 

Teaac A. Jonnson, Proctor, 


No. 35.—Tue neroan oF THE COMMISSIONERS, 
The execution of this commission appears in certain schedules bereto an- 
nexed. 


Joun Scorr, 
Joun Gienx, { Comminsoners 


No, 36.—Dinect inreerocatonirs, 


United States District Court for the Southern District of New York. 

Toterrogatories to be adminstered to Driscoll, of Baltimore, in the State 
of Maryland, a witness to be produced, sworn, and examined in 8 certain 
cause of Admiralty and Maritime Jurisdiction, now pending in the District 
Coart of the United States, in and for the Southern District of New York, 
wherein Peter Harmony and Eliphalet Kingsbury ere libellanta, against 
the ship Waterloo and her cargo, and Henry Barclay and George 
Barclay, and Jomes C, Buchanan, and James A. Hamilton, District Attor- 
ney of the United States are claimants, on the part and behalf of the libel- 
lante before the Commissioners in the writ hereto annexed named, 

First Interrogatory.—W hat is your name, age, place of residenec, and bo- 
ainess or profeasion 7 

Second Interragatory.—Were you, or were you not master of the brig 
Orion, on a voyage from Porto Cabcllo to Bultimore, in the month of 
August lust? If yea, at whut time did you sail from Porto Cabello and 
when did you arrive at Baltimore? 

Tiird Iaterrogatory.—Did you or did you not during the voyage afore~ 
said, full ia with the wreck of the ship Waterlvo of London? if yea, on what 
day and in what latitude and longitude was the said ship Waterloo when 
you so fell in with her? Did you or did you not board the said ship, and 
waa she not entirely deserted and abandoned by her crew, or was any one 
or more of her crew on board of her? Were any of her masts carried 
away, and which, if any? Did die enid masts appear to have been 
carried away by violence and stress of weather, or how otherwise 7— 
Was any and what injury done to ber hull by the carrying away of the said 
tonsta? ~Was there or not any, and if any, how much water in the hold of 
the said ship, and did she or did she not uppear to be in a sinking condition 7 
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Was she down by the head, and if eo, how low? Did you go below ? if 
you did, bow long did you remain there 7 Was there any sickly or offensive 
smell below, and could or could not any person remain below for any and 
what length of time ? Could orcould not any pereon have remained in the 
cabin over two or three minutes at a time, and if not. why? Were or were 
not any, and if any, bow many of your men taken sick while on board the 
wreck, and what, according to your best judgment, opinion, and belief, was 
the caues of euch sickness, and wae it or not caused by the emell in and 
from the enbin and hold of the wreck or how otherwise 7? Was or waa not 
the said ship a complete wreck, and did you or did you not abandon her in 
the belief that ale was sinking, and did you or not conceive it possible to 
get the eaid wreck into any port? declare fully. 

Fourth Interrogatory.—Did or did not the brig Merced, of New York, 
fall in with the said wreck ator about the time you did, and did or did not 
any, and if any, how many of the Merced’s erew board the Waterloo while 
you were on board of her? Did you or not declare to them your intention 
of abandoning the ship, and did you or not express your belief that she 
would sink before morning, or what did you ery in relation thereto? How 
Jong after leaving the wreck did you remain in sight of her, and was or was 
not the wreck in sight on the morming after you fell in with her? 

Fifth Interrozatory.—Do you know of any other matter or thing material 
or necessury, of that my tend to the benefit and advantage of the libel- 
lante in thia cause? if yea, state the eame as fully and particularly as if you 
were thereunto specially interrogated. 

Isaac A. Jouxsoy, Proctor for Libellanta. 
Davw B. Ocvex, Advocate for Libcllants. 


No. 37.—Crose inteanocarontes. 


Disirict Court of the United States in and for the Southern District of New 
York. 

Cross Interrogntories to be ndministered to Driscoll, of Baltimore, in the 
State of Maryland, witness to be produced, aworn and examined in a 
certain cause of Admimity and Maritime Jurisdiction, now pending in the 
District Court of the United States in and for the Southern District of New 
York, wherein James A. Hamilton, District Attorney of the United States 
on behalf of the United States, and others, are claimants, and Peter Har- 
mony and Eliphalet Kingsbury are libellants, against the ship Waterloo 
and her eargo, on the pert and behalf of the United States, before the 
Commissions in the writ hereunto annexed named. 

First.—Wf in answer to the third direct interrogatory, you answer, that 
you did, ia August last, fall in nt sen with the wreck of the brig Waterloo, 
of Lonmlon, state particularly, clearly, and explicitly, the latitude and longi- 
tude in which the said ship Waterloo was, when you fell in with her, and 
aleo What port was the next direct port from the place at which the enid 
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wreck was, and particularly the state and direction of the wind at the time 
you left the said wreck, and whether it would not have been easicr and Jese 
hazardous tp have taken the enid wreck into one of the ports of some ona 
of the West India Ixlanda, or some other port not in the United States, than 
to have brought her into the port of New York. 

Last Interregatery.—If you know any other matter or thing material or 
necessary to the claimants, the United States, state the sume ax fully as if 
you hud been particularly interrogated. 

Jawes A. Hamiuron, 
District Attorney of the U. 8, for the Southern 
District of New York. 
Pui Haxizton, of Counsel. 


No. 33.—Tue pverosrrion. 


Deposition of witnesxes produced, sworn, and examined on the thirteenth 
day of November, in the year of our Lord eighteen hundred and twenty- 
nine, by virtue of a commission issued out of the District Court of the 
United States for the Southern District of New York, to us, the undersign- 
ed Commissioners directed, for the examination of Corneliua N. Driscoll, a 
witness in a certain cause there depending and at issue wherein Peter Har- 
mony and Eliphalet Kingsbury, are libellante, aguinst the ehip Waterloo, 
her tackle, &c., and her cargo, on the part and behalf of libcllants, as 
follows : 

Cornclius F. Driscol, of the city of Baltimore, being produced, sworn 
and exumined, on behalf of the libellants, doth depose as follows: 

First.—To the first Interrogatory, be saith, that his name lk Cornelius 
F. Driscoll, aged twenty-eight years, his place of residence is the city of 
Baltimore, and a mariner by profeerion, 

Serond.—To the second Interrogatory, he saith, that he was master of 
the brig Orion, on a voyage from Porto Cabello to Baltimore, in the month 
of August last. He miled from Porto Cubello on the sixth of said month 
of August, and arrived at Baltimore about the twenty-eight or twenty-ninth 
of said month, 

Third.—Yo the third Interrngatory be saith, that doring the said voyage, 
and on the twenty-sixth of August aforesaid, he fell in with the wreck of 
the ship Waterloo, of London, the sid ship was in the lntitode of thirty-four 
degrees four minutes, and the longitude of seventy-five degrees and some 
minutea, when he so fell in with her, He boarded the said ship. She was 
entirely deserted and abandoned by her crew ; there were none of her crew 
on board of her. Her main and mizen masts were carried away by the 
board. The said masts appeared to be curried away by violence and stress 
of weather. Her bulwarks were gone entirely on ber main decks and some 
of the chain bolts were drawn out io consequence of the carrying away of 
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the mnsts, She did appear to be in a sinking condition, there was conside- 
rable water in ber hold, but how much, deponent cannot say. Her fore 
channels were in the water with a heavy list-port, whereby the water was 

rolled on the deck. Deponent went below six or seven times, 
and remained under the companion way where he could get fresh air, 
about ten minutes at atime, There was a very sickly and oflensive smell 
below—so mach ao, that two of his men became sickly, being expoeed to it, 
and it would have been impossible for any person to have continued below 
five minutes with safety, unless, like deponent, he wae in a condition where 
he could receive a fresh supply of air. The said ship was a complete * 
wreck, and deponent abandoned her in the belief that she was sinking, and 
he conceived it impossible to get the id ship into any port. 

Fourth.—To the fourth interrogatory he sith, that the brig Merced, of 
New York, did fall in with the sid wreck, Four of the said brig Merecd's 
crew boarded the sid wreck about an hour afier deponent, and while he 
was on board the mid wreck. Deponent observed to Captain Kingsbury 
that he thought the wreck would go down, but he would Iny alongside of ber 
till morning. About midnight 4 squall came up, and deponent bore up, and 
in the morning be had fost sight of the wreck and the Merced. 

Fifth.—To the fifth Interrogatory he anawera, Uiat he docs not recollect 
any other matter or thing material or necessary, or that may tend to the be- 
nofit and advantage of the libelkunts in this cause, except that, in bis judg- 
ment, the sald wreck, when left by deponent, was ina moet shocking and 
desperate condition, 

Cross Interrogatories. 

First.—To the firat Cross Interrogatory he saith, that he has particularly 
dewiled the latitude and longitude in which the said ship Waterloo was 
when he fell in with her, in the answer to the Third Interrogatory on the 
part of libellants, to which he refers as part of this answer. Norfolk, in the 
Suute of Virginia, was the next direct port from the place at which the eaid 
ship was. The wind wae from the couth-west when he left the wreek, and 
wns stil and equally; and deponent belicves that it would not have been 
eusicr and less hazardous to have taken the said wreek into one of the ports 
of some one of the West India Islands or some other port not within the 
United States, than to have brought her into the port of New York. 

Last.—To the last Cross Interroyntory, he answers, that he knows no- 
thing else material or peceszary to the ckiimants the United States. 


C. FP. Datacott, 
Sworn and subscribed before 


Joux Scorr, acca 
Joux Gtexn, } Commissioners 


No, 39.—Esvonsement ann nintcrion—Same az No, 31, ante, poze 450. 


No. 40.—Onvra To orex TwE coMMIse10N—Same as No. 32, ante, p. 450. 
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No. 41.—Novick OF SEARING TO THE PARTIEA. 


District Court of the United States for the Southern District of New York, 
“Perce Hanwony und Bviruater 


Kinasevay, 


ps. 
The Ship Watearoo, her tackle. &e, 

Goxtiemen—This causa will be brought on for hearing at the next term 
of this Court, to be held at the City Hall, in the city of New York, op the 


first Tuesday of December next. 
Dated New York, Nov. 20th, 1529. Yoors, &c. 
'  ‘Tasac A. Joneon, 
To Proctor for Libellants. 


Rosixson & Berrs, Esqrs, 
H. & E, Winxes, Esqrs. 
Janes A. Hamitros, Eeq. Proctor for Claimants, 


The notices from the Proctora of claimants to the Proctors of the libellant 
are in the same form mulatis mutandis. 


No. 42.—Notice or GEARING TO THE CLENK, 


Tide of the canac aa before. 


Libel in rem for Saleage. 
oe joined October 5, 1829, 
Isaac A. Jonnson, Proctor for Libellants. 
H, &. BE. Wiexea, for Claimant Bochanan, 
Ronson & Berra, for Claimants Barclay. 
James A. Hastrton, for the United Stawa, 


Sta—This cause will be brought in for hearing at the December Term of 
this Court. 


November 28, 1829. Yours, 
Isaac A. Jounson, 
To Proctor for Libellants. 


Faro, J. Berra, Clork. 


No. 43.—Norice To THE CLERK TO BRING THE PAPERS INTO COURT. 


(Title of the cause a2 before.) 
Sin,—On the hearing of this cause the papers on file therein will be re- 
quired in court, and you will please to have them there accordingly. 
Yours, &c., 
Taaac A. Jonnson,. Proctor for Libcllants. 
To Frep. J. Berra, Eeq., Clerk, 
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No. 44.—Orvra ron Heanixa. 


On motion of Mr. Johnaon, Proctor for de Libellant, it is ordered that this 
cause be now brought on for hearing. 


No. 45.—Heanrxa. 


The libels and claims being read by the reapective partics, 

Mr. David B. Ogden, the Advocate for the Libellants. offered the deposi- 
tions of William N. Winnett, mate, Caleb L. Upshur, 2nd mate, James 
Jemison, William Jackson and James Porter, eeamen,on board of the Water- 
loo, taken de bene esse, and the testimony of Cornelius F. Driscoll, taken oo 
& commission, 


And called asa witness for the Libcllanta, John Jones, 

The testimony being closed, 

Mr, Betts argued for the claimants, Barelay, 

Mr. Wilkes argued for the claimant, Buchanan, 

Mr. Cutting argued for the captain and crew, 

Mr. Hamilton, District Attorney, argued for the United States, 
Mr. Ogden argued for the Libellant, Harmony. 

The court takes time to consider its decree. 


No. 46.—Decree on THE MERITS, WITH A REFERENCE To THe CLERK. 


Perea Harmony and Euienacer 
Kincascry 


La 
The ship Warexcoo, her tackle, 
&e., and her cargo. 


The court having taken time to advise as to its decree in this cause, and 
as to the amount, proportion and distribution of eulvage ; and counsel having 
been heard on the part of the libellants, and of the several claimants in the 
cause, and mature deliberation being had, it is now ordered, adjudged and 
decreed, by the court, that out of the gross proceeds of sales under the writ 
of vendition’ exponas immed in this cauee, the clerk of this court, pay the 
taxed bills of costs of the officers of court, including the charges and disburse- 
monte allowed for preserving and unlading the abore ship and cargo, together 
with duties on the cargo and the tonnage duties on the ship; and it is 
further ordered, adjudged, and decreed as aforemid, that two equal third 
parts of the nett amount of sales as aforesaid, remaining after deducting such 
payments as aforesaid, be paid by said clerk to the ealvors in this cause ; and 
that the mme be distributed in the manner following, that is to my, two 
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equal third parts thereof to be pnid to the libellant, Peter Harmony ; and the 
remaining ove equal third part thercof, to be divided into twelve equal parte 
and one of such twelve equal parts to be paid to each of the persons em- 
poyed in saving mid ship and cargo, as follows, to wit: to Eliphalet Kings 
bury, master of the brig Merced, one part; to William N. Winnett, first 
mate of suid brig, ove part; to Caleb L. Upshar, second mate of sud brig, 
one part; to James Jamizon, William Jack<on, William Dycr, James Porter, 
Joba Stivers, William Grant, Joseph Dominguez and Nicholas Yanino, sca- 
men on board «aid brig, and Felix Martinez,a passenger on board the same, 
each one part ;— 

And it is further ordered, adjudged and decreed, az aforemid, that ont of 
the remaining one third part of the nett proceeds as aforesaid, the said clerk 
pay to the Proctors of the Libelunts, of the British Consul, and of the Claim- 
ants, Henry and George Barelay, their tnxed costs in this cause; and to the 
several claimants in the cause of the United States of America against the 
mid ship Waterloo, her tackle, &e., the taxed costs incident to their claims 
in the mame, 

And it is farther ordered, that the clerk of this court ascertain and 
in this case the amount due to each libellant, pursuant to the terms of thie 
decree ; and that the final decree be so drawn, as to express the specific sum 
payable to the libellants respectively. 

And it ia further ordered, that the balance of the said one third part of the 
nett proceeds as nforesnid, remaining after deducting the amount of the taxed 
bil's of costs last aforesaid, be retained in the office of dwcount and deposit of 
the Bank of the United States in tho city of New York, to the credit of this 
court, until the further order of the court respecting the sate, 


No. 47.—C.urax’s acrorr. 


DISTRICT COURT OF THE UNITED STATES. 
Seuthern District of New York. 


Peren Hanmoxy and Ecirnater 
Kinosacar. 


rs. 
The ship Wartercoo, her tackle, |. 
&o,, and her cargo, 


In pursuance of the decree of this court, entered in the above eaure on the 
nineteenth day of February, instant, by which it was, amongst other things, 
referred to me tw ascertain and report the amount due ench libellant, por- 
suant fo the terms of the said decree, I, Frederick J. Betta, Clerk of this 
Court, do report, that 1 have proceeded to make @ computation of the 
amount doe os aforesaid, pursuant to the terms of the sald decree, and of 
the abovementioved order, and that the following isa detailed statement of 

53 
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such computation, and of the amount awarded to each of the said libellants, 
to wit, 


Gross amount of mies, =. <i ‘ » $39,262 90 
Deduct. 
Marshal's taxed costs, ae duties, dis- 
bursementa, &e,. - $24,295 78 
Clerk's taxed costs, 7 . 300 37 =: 234,656 15 
Nett proceeds $14,606 75 
Two-thirds of nett proceeds being the amount awarded 
libellants, . + $9,737 Say 


Peter Harmony twwo-thinde of last above am't, 86,491 883 
Eliphalet Kingsbury 1-12th of 1-3d of do. 270 494 


William N, Winnett do, do. 270 4% 
Caleb L. Upebur do: do. 270 495 
James Jamison do, do, 270 495 
William Jackson do. do. 270 495 
William Dyer do, do. 270 494 
James Porter do. do, 270 404 
John Stivers do, do, 270 495 
William Grant do. do 270 494 
bh do, do. 270 494 
Nicholas Yanino do. do, 270 494 
Felix Martinez do. do. 270 494 9,737 834 
$4,568 914 
All which is respectfully submitted, 


New York, March 20th, 1830. 
Faeo, J. Berra, Clerk, 


No, 48.—Finat pecace. 


On reading and filing the Clerk's Report in this cause, Ordered, on motion 
of Mr. J, A. Johneon, that the eaid report be, and the same is hereby con- 
firmed, in all things: and it is further ordered, adjudged and decreed, that 


the libellants recover salvage as follows : 

Peter Harmony, ° 26,191 88] 
Eliphalet Kingsbury, Ps 270 494 
William N. Winne:t, . ‘ F 270 494 
Caleb L. Upshur, 270 494 
James Jaminon, i : : B70 494 
William Jackson . e ‘ 270 494 
William Dyer, $ : F 270 494 

270 494 

270 494 
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Nicholas Yanioo, . ‘ 270 493 
Felix Martinez, ° 3 . 270 495 


Special Motion—Motion to attach the Marshal. 
No. 49.—norice To MARSHAL TO RETURN THE VENDITION! EXPOMs4. 


District Court of the United States for the Southern District of NewYork. 
‘Perea Haasoxy and Etirwater 
Kuvcssoay, 


ws. 
The Ship Wareatoo, her tackle, &e. 
and Cargo, 


Sia—You will please to take notice, that you are hereby required to re- 
turn the venditioni exponas heretofore delivered to you in the above eatitled 


cause, 
Now York, 3d February, 1830. 
Yours, 


To Isaac A, Jonnaon, Proctor for Libellants, 
Thomas Morris, Eisq., Marshal, &c, 


No. 50.—Arrinavit or sEavict OF THE WoTiCE, 
District Court of the U. 8. for the Southern District of N, Y, 
Perea Hanmonr, &c. 
_ Phe Ship Waremioo, eo _ 
Southern District of New York, 28.2 


John J. Young, of tho city of New York, student at law, being duly 
sworn, deposes and says, that on the third day of February, instant, he 
served a notice, of which the above isa copy, on Thomas Morris, Eeq., 
marebal for the southern district of New York, by delivering the same to 
bic personally—and further mys not. 


Sworn this 15th day of February, 1530, 
me, 
Faso. J. Berrs, Clerk. 


Jounx J. Youre. 


460. APPENDIX. 


_ No, 51.—Arvipavir ror Moriow por ATTACHMENT FOR MOT RETURXING 
YLXDITIONL ExPoNas. 


District Court of the U. S—Southern District of N.Y. 


Peven Harmony and Eciewarer 
Kincsavay, 


ty. 
Tur Suir Warentoo, &c, and Canco. 


Sovurusun Distmctr or New Yorx, 8.:— 


Isaac A. Johnvon, proctor for the above lihellanta, being sworn, saith 
that on the eighth day of October last, a motion was made and an order 
thereupon granted in this cause, that the ship Waterloo, above mentioned, 
ber tackle. apparel, &c., and her cargo, be sold, and the proceeds brought 
into court, aud on the eume day a rendition’ expenes was ineved in mid 
exuse, and delivered to the Marchal of the Southern District of New York, 
returnable on the '0th day of October Inst; that the sald property was 
sold under the said writ of venditiund exponas, on certain days between the 
15th and Slat days of October hast, as this defendant bas been informed and 
believes, but that mul process has not been returned into this court to the 
knowledge or belief of this deponent. 


Isaac A, Jounaon, 
Sworn this 15th day of February, 1530, 
before 


m, 
Faeo, J. Berrs, Clerk. 


Wo. 52.—Onoen roR Manseal. To sHOW CAUSE WHY ATTACHMENT 
SHOULD NOT tests, 


District Court of the United Stairs of America for the Southern District of 
New York. 


| a 2 on NY 
Perer Hanmowy aod Eurnacer 
Kinoessonry, 


Le 
Tue Suir Warratoo and Carco, 
Bd 2 Frente ehh cet REET 


On reading a notice to the Marshal of the Southern District of New 
York, to return the rendition’ expenos, issued in this cause, and also on 
reading an affidavit of the service of said notice, and an affidavit of the 
Proctor of the libellants, showing that a writ of eenditioni expones has been 
isaved and delivered to mid Marchal, returnable on the nineteenth day of 
October last past, and that said writ was not returned, which papers were 
filed on the fifteenth instant; and on motion of laac A. Johnson, Esquire, 
for libellants, ordered, that eaid Marshal show cause before thie court, at the 
City Hull, ia the city of New York, on the £2d day of Februnry, instant, 
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why an attachment should not issue against him for not returning said 
wrt 

No, 53.—ApMission oF sERvice, 


1 admit due service of the above order on me, this 17th February, 1830. 
Tuosas Monata, 


No. 54.—OnpeR THAT ATTACHMENT ISSUE AGAINST THE MARSIAL FOR 
NOT RETURNING A VENDITION!I EXPONAS. 


On reading and filing a certified copy of an order that the Marshnl show 
cause why an attachment should not issue against him, and his admission of 
the service of the same, on motion of David B. Ogden, ordered, that an at- 
tachment issuc against Thomas Morris, Esq., Marehal of the District for not 
returning the venuilioni exponas in this cause. 


No. 65.—Oxper TO PAY OVER THE SURPLUS AND REMNANTS, 


DITRICT COURT OF THE UNITED STATES OF AMERICA. 
FOR THE SOCTHERN DISTRICT OF NEW YORE, 


In the matter of the petition of the eeveral 
owners of the ship Waterloo, and owners and 
consignees of her cargo, (former claimants in 
this Court in respect thereto,) for the remain- 
der of the proceeds of the said ship and cargo, | 
now remaining in Court ; J 

Mr. Wm. Betts, Proctor and Advocate for the promovents, now presents 
in Court, a power of attorney duly executed by the said parties, constituting 
George Barclay and Henry Barclay, of the city of New York, merchants, 
their attorneys in fact, with full powers to uct jointly or severnily in this be- 
half, praying, that the moneys aforesaid may be paid over to the snid Georga 
and Henry Barelay, for the benefit of the parties eonecrned. And thie 
Court being satisfied of the full right and authority of the promovents in 
this matter, the said power of attorney, and accompanying evidences and 
authentications being filed in Court, it is ordered and decreed by this Court, 
that the Clerk pay over to the eaxid George and Heary Barelay, or to either 
of them, or their Proctor in this behalf; the proceeds of the said ship Water- 
loo und her cargo, now remaining undisposed of in Court, first deducting 
therefrom the legal fees and charges of the officers of Court, chargeable 
thereon, and to be certified by the Court, 
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Proceedings on Lidel of Information. 
No 55.—A LIREL OF INFORMATION AGAINST & WRECK BROUGHT IN RY 
SALVORS, FOR gt PORFEITURE, FOR A VIOLATION OF THE NAVIGATION 
ACTS—REING BROUGHT INTO A PROMIBITED FORT. 


DISTRICT COURT OF THE UNITED STATES, 
FOR THE SUUTHERN DISTRICT UF NEW YORK. 
In Admiralty. 

To the Honorable Samnel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York : 

The libel of information of James A. Hamilton, attorney of the said United 
States, for the Southern District of New York, who prosecutes on behalf of 
the said United States, and being present here in conrt in his proper perecn, 
in the name and on the behalf of the snid United States, ngainst the ship 
Waterloo, her tackle, apparel. and furniture, and against all persons inter- 
vening for their interest therein, in a cause of forfeiure, alleges und informe 
as follows: 

First. That Mordecai M. Noah, Surveyor of the Custotns for the district 
of the city of New York, heretofore, to wit, on the twelfth day of October, 
in the year of our Lord one thousand eight hundred and twenty-nine, at the 
city of New York, and within the Southern District of New York, on waters 
that are navigable from the eca by vessels of ten or more tons burthen, 
seized as forfeited to the use of the anid United Sintes, the ship, or veal 
commonly called a ship, the Waterloo, her tackle, apparel, and furniture, 
being the property of eome person or persone to the sald attorney unknown, 

Second, That the mid ship Waterloo is a ship or vessel owned wholly or 
in part by a subject or subjects of His Britannic Majesty, and which said 
ahip or vessel, afier the thirtieth day of September, in the year ona thousand 
eight hundred and eight, and also after the thirtieth day of September, in 
the year one thousand cight hundred and twenty, did come and arrive from 
& port or place in a colony or territory of His Britannic Majesty, to wit, from 
Anatto Bay in the island of Jamaica, in the West Indics, which said port is, 
and was at the time the said ship sailed from theace, sod also at the time of 
the arrival of the said ship at the port of New York, as is hereinafter men- 
tioned, by the ordinary laws of navigation and trade, closed against veasels 
owned by citizens of the United States—and that the ports of the United 
States were, at the time of the arrival of the anid ship at the port of New 
York, and still are, cloced against the said ship or vessel called the Water- 
loo, which said ship or vessel being eo excluded from the ports of the United 
States, did enter the same, to wit, the port of New York, in the Southern 
District of New York aforesaid, in violation of the acts of the Congress of 
the United States, in such cases made and provkled. And that by foree and 
virtue of the said acta of Congresa, in such case made and provided, the 
said ship or vessel, her tackle, apparel and foernitare, became and are for- 
feited to the use of the said United States—annd that the same are vow in 
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custody of the marshal of this court in the suit of certain persons claiming 
aalvage. 

Aod the said attorney eaith that by reason of all and singular the premises 
aforesaid, and by force of the statute in such case made and provided, the 
aforementioned und deseribed ship or vessel, her tackle, apparel, and furni- 
ture, became and are forleited to the use of the said United States. 

Lasily. That all and singular, the premises oforcenid, are, und were, trac, 
and within the admiralty and maritime jurisdiction of the United Staves and 
of this Honorable Court, whereupon the said attorney praya the usual pro- 
cess and monition of this Honorable Court in this behalf to be made, and 
Unt all persons interested in the before mentioned and described ship or ves- 
sel, may be cited in general and special to answer the premises, and all dus 
proceedings being had, that the said ship or vessel, her tackle, &c, may, for the 
causes aforestid, and others appearing, be condemned by the ‘definitive aen- 
tence and deeree of this Honorable Court, as forfeited to the use of the said 
United States, according to the form of the statute of the said United States 
in euch cases made and provided. 

James A. Hamivton, Attorney U. S. 
for the Southern District of New York, 


No. 56.—Norick FoR PUBLICATION CONTAINING THE SUBSTANCE OF THE 
LIBEL. 


UNITED STATES OF AMERICA, 

Southern District of New York, 33. 

Whereas a libel of information has been filed in the District Court of the 
United States of’ America, for the Southern District of New York, on the 
fifteenth day of October, in the year of our Lord one thousand eight hundred 
and twenty-nine, by Jumes A. Hamilton, Esq., Attorney of the United 
States, in bebalf of the United States, against the ship Waterloo, ber tackle, 
apparel, and furniture, alleging, in substance, that Mordecai M- Noah, Sur- 
veyor of the Customs, for the district of the city of New York, on the 12th 
day of October, 1829, on waters navignble from the eca by veseels of ten or 
more tons burthen, seized snid vesscl and cargo as forfeited to the wse of the 
United States; that said vessel is owned wholly or in part by a subject or 
subjects of the King of Great Britain, and after the 30th day of September, 
1820, did come aud arrive from Annatto Bay in the island of Jamaica, in the 
West Indies, a port, by tho ordinary laws of navigation and trade, closed 
aginst vessels owned by citizens of the United States, and that the ports of 
the United States were, and are, closed agninst said ship or vessel ; and that 
eaid veel did enter the port of New York, in violation of the acts of the 
Congress of the United States in such cases made and provided; and that 
said vessel, her tackle, apparel, and furniture became thereby forfeited to 
the use of the United States. And praying that the same may be con- 
demned as forlvited as aforesaid. 

Now, therefore, in pursuance of the monition under the seal of the mid 
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court to me directed anil delivered, I do hereby give public notice to all per- 
sons claiming the said ship, her tackle, &c., or in any manner interested 
therein, that they he and appear belore the said Distriet Court to be beld at 
the ety of New York, in ond for the said Southern District of New York 
on the first Tuesday of November next, at eleven o’clock in the forenoon of 
that day, (provided the same shall be a day of jurisdiction, otherwise on the 
next duy of juriadiction thereatter.) then and there to interpose their cluima, 
and to make their allegations ia that behalf. 

Dated this 15th day of October, 1529, 

Tuomas Mornts, U. 5. Marshal, &c. 
Isaac A. Jounson, Proctor for Libellant. 


No. 57.—Oxner FoR PROCESS IN REM IN A LIBEL OF INFORMATION. 


On filing u libel of information on behalf of the United States by James 
A. Hamilwn, Esq , U.S. District Attorney, it is ordered that a monition and 
attachment iaiue against the ship Waterloo, her tuckle, apparel, and furni- 
ture, and cargo, 


No. 58.—MoxttioN AND ATTACHMENT IN REM ON A LINEL OF INFORM- 
mation,—(As, ante, No. 4, page 429.) 


No. 59.—Caist axp ANSWER OF THE OWNER OF A SAVING VESSEL TO A 
LIBEL OF INFORMATION ACAINGT A WRECK FOR A FORFEITURE, 


District Court af the U. 8. for the Southern District of Nac York. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York. 

The anewer and claim of Peter Harmony, of the city of New York, in- 
tervening for his interest to the libel of information filed by James A. Ha- 
milton, Esquire, District Attorney of the United States of America, for the 
Southern District of New York, against the said ship Waterloo, her tackle, 
apparel and furniture, alleges as follows : 

Furst, That the brig Merced, of New York, owned by and belonging to the 
said claimant, being on a voyage from Havana, in the Island of Cuba, to Ca- 
diz, in Spain, the muster of the said brig Merced, on the twenty-eeventh day 
of August last pnat, discovered a ship in distress, dismasted, and apparently 
deserted ; that he boarded snid ship, and found her to be the British ship 
Waterloo, of London, having twelve feet water in her hold, being dismast- 
ed, and abandoned by her cuptain and crew, and having on board a cargo 
of rum, sugar, colice, arrow root, and lancewood spars. 

Second. That the master of the said brig Merced took the said ship Wa- 
terloo in tow, and made for the port of New York, where be arrived with 
the suid ship on the twellth day of September, last past, 


PRACTICAL FORMS. 4665 


Third. That on or about the sixteenth day of September last past, he, 
the eid claimant, together with Eliphalet Kingsbury, the master of the brig 
Merced, for themselves and all others entitled, exhibited their libel in this Ho- 
norable Court, ayuinst the saad ship Waterluo, her tackle, apparel, furniture 
and cargo, therein stating in substance the matters hereinbefore set forth, 
and praying that the said ship and cargo might be attached and taken by 
the process of this Honorable Court, aud a reasonable salvage thercout de- 
creed to the eaid libellants; and thereupon the eid ship Waterloo and her 
cargo were atiached and tiken by the Marstul of the United States for the 
Southern District of New York, under and by virtue of the process and 
monition of thia Court, and euch proceedings were afterwards had, that the 
said ship Waterloo was, by an order and decree of this Honorable Court, 
made on or about the eighth day of October lust pnst, ordered to be sold, 
ond the proceeds brought into and deposited in Court; and the same have 
been accordingly sold by or under the direction of the suid Marshal, 

Fourth. That he is entitled, us owner of the said brig Merced, to a rea- 
sonnble salvnge out of the proceeds of the said ship Waterloo, and there- 
fore he claims the same, and humbly prays, that the premises being consi- 
dered, this Honorable Court may adjwlge and deeree such reasonable 
sulvage to be paid to this claimant out of the proceeds of the said ship Wa- 
terloo, as to the Court may seem proper. 

And the said claimant denies that the said ship Waterloo, her tackle, ap- 
parel and furniture, or the procecda thereof, eo far as regards the rights of 
thia claimant to his snlvage as aforesnid, are forfeited to the ase of the Uni- 
ted Statea, in manner and form asin the suid libel is alleged; and the mid 
claimant humbly prays, that his reasonable costs, in this behalf sustained, 
may be adjudged to him &c. 

Isaac A, Jounsox, Proctor, &e, 

Sworn Oct. 3d, 1829, 


before me, ‘ 
Faeo J. Berra, Clerk, 
D. B. Ocnex, Advocate. 


No, 60.—Srivc.ation ron costs—as ante, No, 10, page 434. 


No. 61.—Cram anD ANSWER OF SALYORS TO A LIDEL OF INFORMATION FoR 
A FORFEITURE. 


District Court of the United States for the Southern District of New York. 


To the Honorable Samuel R. Betts, Jodge of the District Court of the 

United Statics ip and for the Southern District of New York: 

Tho answer and claim of Eliphalet Kingsbury, of the city of New York, 
shipmaster, on behalf of himself, and the officers and crew of the brig Merced, 
of NewYork, intervening for their interest in the ship Waterloo, her tackle, &c, 
and cargo, to the libel of information filed by James A. Hamilton, Esquire, 

&9 


466 APPENDIX. 


District Attorney of the United States of America for the Southern Dis- 
trict of New York, aygainet the said ship Waterloo, her tackle, apparel and 
furniture, alleges os follows: 

First. That on or about the twenty-seventh day of August last past, 
this claimant being thea master of the brig Merced, of New York, whereof 
Peter Harmony, of the said city, merchwnt, then was and still is owner, to- 
gethor with William Winnett, the first mate thereof, Caleb L, Upshur, the 
second officer thereof} and William Jackeon, James Porter, William Dyer, 
John Stivera, James Jamison, Willinm Grant, Felix Martinez, Joseph Do- 
minguez, and Nicholas Yanino, the crew of the said brig Mereed, in latitode 
thirty-four degrees north, and longitude seventy-five degrees, fifieen mimutes 
weet, disovered a ship in distvesa, with the main mast and mizen mast 
thereof carricd away, Thnt this claimant, together with part of the crew 
of the sxid brig Merced, boarded the mid ship, and found ber to be the Bri- 
tish ahip Waterloo, of London, having twelve feet water in her hold, in a 
sinking condition, dismasted as aforeenid, and entirely deserted, and lea 
derelict on the ocenn, ‘Ehot froma cargo book which was found on board 
the said wreck, the cargo on board of her appeared to consist of rom, sugar, 
arrow root and lancewood spare. That this elainmunt, and the officers and 
crew of the said brig Merced, took the enid ship Waterloo in tow, and made 
for the port of New York, where this elnimant, afer great diffientties, dan- 
gers and privationa, arrived with the said ship Waterloo, on the tweltth 
day of Sept, last past. 

Second. That on, or about the sixteenth day of September, last past, the 
mid Peter Harmony, toyether with this claimant, for themselves and all 
othere entitled, exhibited their libel in this Honorable Court, against the 
aiid ship Waterloo, her tackle, apparel, furniture, and cargo, therein stating 
in substance the mazters hereinbelore set forth, and praying that the said 
ship and cargo might be atiached ond token by the process of this Honor- 
able Court, und a reneonable salvage thereout decreed to the said libellanta; 
and thereupon the said ship Waterloo and her cargo were attached and 
taken by the Marshal of the United States for the Southern District of New 
York, under and by virtue of the process and monition of this Court, and 
such proceedings were afterwards had, that the said ship Waterloo and her 
cargo were, by an order and decree of this Honorable Court, made on or 
nbout the eighth day of October, Inst past, ordered to be gold, and the same 
were accordingly sold by or under the direction of the said Marshal, and 
the proceeds thereof ordered to Le brought into and deposited in this Honor- 
eble Court, 

Third. And the said claimant further answering says—That he, toge- 
ther with the officers and crew of the said brig Merced, are entitled to a rea- 
sonable salvuge out of the proceeds of the said ship Waterloo ; and there- 
fore the said Eliphalet King»bury claims the same. And this claimant fur- 
ther maith, that the said officers and crew, before the filing of the libel 
of the suid the United States, as far aa this claimant has been able to 
ascertuin, left the city of New York oa foreign yoynges, ard have left with 
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this claimant their letter of attorney, authorizing him to appear for them in 
all courts and places on their bebulf in relation to the sud slip Waterloo and 
her cargo, in order to protect their intereats and claims therein. And this 
claimant further answering, denies that the said ship Waterloo, her tackle, 
apparel and furniture, or the proceeds thereof, eo far as regurda the rights 
of this claimant, and the officers and crew of the said brig Merced, to their 
salvage ns aloresnid, are forfeited to the use of the United States, in manner 
and form as in the mid libel is alleged. And this claimant hombly prays, 
that the premises being considered, this Honorable Court may adjudge and 
decree snch reasonable salvage to be paid to this claimant and the officers 
and crew of the sid brig Merced, out of the proceeds of the suid ship Wa- 
terloo, as to the said Court may seem proper, with costa, 

And the said claimant humbly prays, that his reasonable costes in this be- 
half’ sustained, may be adjudged to him, &c. 

E. Kincasvay. 
Sworn by E. Kingsbury, this 4th 
day of Nov, 1829, 
Fuso. J. Berrs, Clerk. 
F. B. Corrosa, Proctor for Claimant, 
F. R. Tirtov, of Counsel. 


No. 62.—Sripo.rtion ron coers—as ante, No. 10, poge 434. 


No. 63.—Answerr AND CLAIM OF A CONSUL TO A LIBEL OF INFORMA- 
TION AGAINST A WRECK POR A PONFEITURE, 


DISTRICT COURT OF THE UNITED STATES. 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


To the Honorabl: Samael &. Betts, Judge of the District Court of the Uni- 
ted States for the Southern Dastrict of New York. 

The claim and answer of James C, Buchanan, bis Britannic Majesty's 
Vice Consul in and for the City and State of New York, and Eustera New 
Jersey, intervening for the intereat of the owners of the British ship Water- 
loo, her tackle, apparel, and furniture, wo the libel of information of ue 
United States of America, alleyes as followa: 

First. That the said ship Wisterloo is, aa etated in the second article of 
the said libel, and as the said claimant beleves to be true British property, 
and thut the eid chiimant claims the sume on behalf of the owner or own- 
ere of the enid ship. 

Second. That he does not know, and therefore cannot say, whether the 
said ahip Waterloo came and arrived in the mid port of New York from 
Anatto Bay, in the Iskind of Jamaica, in dre West Indies, as stated and set 
forth in the said libel, nor if the fact be 20, whether a forfeiture of the said 
ship Waterloo. ber tackle, apparel and furniture, wae incurred in conse- 
quence thereof, 2s stated in the suid libel. 
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Third. That the mid chip Waterloo was found diemarted and derelict 
at sea, by a certain brig or vessel called the Merced, mid ship hav- 
ing been abundoued by the master and crew thereof, and that the eaid ship 
Waterloo, being a wreek, was taken poceession of by the captain and crew 
of the said brig Mereed, and brongit inte the said port of New York, with- 
out any act of intention or voliden on the part of the eaid ship Waterloo, 
her captain, offiecra, or crew. 

And the said clanwant prays that the said ship Waterloo, ber tackle, ap- 
perel and furniwure, may be restored to the eaid claimant, and that be may 
be hence dismissed with his reasonable costs and charges in this benalf eus- 
taived, 


J. C, Bocnanan. 
Sworn thie 3d day of November, 1829, 
before me, 
Farp, J, Berra, Clerk, 
H. & E. Wickes, 
Proctora and Advocates, 


No, 64.—Stiectation ron costs—as ante, No, 10, page 434, 


No, 65.—ANSWER AND CLAIM OF THE AGENTS OF FOREIGN UNDERWRITERS 
To A LIBEL OF ENFORMATION FOR A FORFEITURE, 


DISTRICT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DISTRICT oF NEW YoRK. 
Ix Avuimatrr. 

To the Honomble Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York: 

The anwer and claim of Henry Barelay and George Barclay of the city 
of New York, merchants, intervening for the interest of their principals, to 
the libel of information of James A. Hamilton, Esqoire, Attorney of the 
United States, for the Southern District of New York, filed on behalf of the 
eaid United States, allezes a2 follows: 

First. That these respondents admit, that the =id ship Waterloo is a ship 
or verse! owned wholly of in part by a subject or subjects of his Britannic 
Majesty ; and that the said ship or vessel, afier the thirticth day of Septem- 
ber, eighteen hundred and eighteen, and also after the thirtieth day of Sep- 
tember, cighteen handred and twenty. did come from a port or place in a 
colony or territory of his Britannic Majesty, to wit, from Anatio Bay io the 
idland of Jamaica, ia the West Indies; which enid port is, and was at the 
time the aid vessel sailed from thence, and niso at the time of the arrival of 
the said ship at the port of New York, by the ordinary lawe of navigation 
and tride, closed against verecls owned by citizens of the United States. 
Bot these respondents deny that the ports of the United States were, at the 
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time of the arrival of the sxid ship at the port of New York, or at any time 
afierwarde, closed against the said ship or vessel called the Waterloo, or that 
the said ship was excluded from the sud port of New York. And they 
deny that the said ship did enter the said port of New York in the said dis- 
trict, in violation of the acts of the Congress of the United States in sach 
cases made and provided, and that, by virtue of the snid acts, the said ship 
or veasel, her tackle, apparel, and furniture, became forfeited to the vee of 
the said United States. 

Second. That the said vessel, on or about the twenty-seventh day of Au- 
guet, eighteen hundred and twenty-nine, was found by the captain and crew 
of the brig Merced of New York upon the high seas, and without the juris- 
diction of the United States, totally disabled, a wreck, and entirely uban- 
doned by her captain and crew; and that the said ship or veasel was them 
and there taken in tow by the said brig Merced and brought isto the port of 
New York. And these respondents deny that the eaid wreck, 20 brought as 
aforessid into the port of New York, was, or was intended to be, compre- 
hended in the provisions of the eaid navigation acta; but they insist and 
charge, that the said navigation acts were intended to apply, and in fact do 
apply solely, to vesecls yoluntarily entering the ports of the United States 
for purposes of trade and navigation. 

Third, That by @ commission dated the second day of July, in the year of 
our Lord one thousand eight hundred and seventeen, and signed by Joseph 
Marryat, Chairman, and John Bennet, junior, Secretary of the committee 
for managing the affaira of the underwriters at Lloyd's in London, in that 
part of the United Kingdom of Great Britain and Ireland called England, 
these respondents were appointed to act as agents for the subscribers to 
Lioyd’s at the port of New York and custom house district, subject to the 
instructions in the said commission mentioned ; and that by the said commis- 
sion, they are authorized and empowered to attend to the interests of the 
subacribera to Lioyd’s in general, as by the said commission, now in the poe 
session of these respondents, will more fully and at large appear, and to 
which, for greater certainty, these responilents pray leave to refer. 

Aad these respondents, further answering, say, that they are likewise the 
agents for the underwriters at Liverpool, in that part of the United King- 
dom of Great Britain and Ireland, called Enchued; and for the underwriters 
in Glasgow, in that part of the said United Kingdom called Scotland, under 
two several commissions, with the like authority and instructions as men- 
tioned in the sid commission from the underwriters at Lloyd’s in London 
aforesaid, as by the said several commisions from the underwriters at Liv- 
erpool, and from the underwriters at Glasgow, reference being thereunto 
had, will more fully and at large appear, and w which, for greater certainty 
these respondents pray leave to refer. 

And these respondents, farther answering. ety, that they have no doubt 
that the aiid slip Waterloo, or some part thereof, was insured at come or 
ove of the said places by sume or all of the aid underwriters thereiu; and 
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they have no donbt but that the sid vessel, or eome part thereof, hath been 
abandoned by the persons interested therein to the said underwriters, or 
some or one of them, and that the right of ownership in the said ship. or some 
part thereof, bath accrued to the sgid underwriters, of sume or one of then ; 
bat these respondents cannot speak on this point with absolute certainty, but 
only to the best of their belief, inasmuch as a suflicient time hath not elapsed 
since the wwelfth day of September, eighteen hundred and twenty-nine, when 
the saad ship was, o¢ aforesaid, brought into the said port of New York, to 
communicate the circumstance to the said several underwriters, or any of 
them, and obtain their answer. ‘That immediately after the eid vessel was 
brought into the port of New York, as aforesaid, they wrote to the said un- 
derwriters at London, informing them of the crrcumestances of the case ax far 
as known to these respondents, and requesting infurmation from the said un- 
derweriters of their rights ood interests in and to the saad veel, or any part 
thereof, to which they have, for the reason aforesaid, obtained no answer, 

Fourth. That a'libel hath been filed in this Honorable Court by Peter 
Harmony, the owner, and Eliphalet Kingsbury, the caprain of the said brig 
Merced, against the said ship Waterloo, cleiming salvage for having brought 
the said ship Waterloo into this port ; and these respondents insist, that if any 
portion of the said ship be lorfeitable under the acts of navigation aforesaid, 
the salyage that may be adjudged to the said owner and captain is alone 
forfeitable, aa they alone had any agency in the alleged infraction of the 
stid acts, 

And, therefore, these respondents, on behalf of the said several underwri- 
tera, claim the said vessel, und pray that the said veseel, or the proceeds 
thereof, over and above the ealvage that may be decreed, may be detained 
in the custody of this Honorable Court, for such reasonable time as may 
ecem proper, wherein the rights and interests of the above mentioned under- 
writers may be ascertained; and that this Honorable Court may further 
decree that the said surplus proceeds, over and above the salvage that may 
be awurded by this Honorable Court, may be paid to these reepondenta, 
upon due proof being made in manner and form as this Honorable Court 
maty direct, that the said underwriters, or any of them, have an interest in 
and a right to receive the same, or such part thereof as they shall appear to 
be entitled to. 

Aud these respondents will ever pray, &e. 

Grorce Barcray, 
Sworn this 3d of November, 1829, 
before me, 
Freo, J, Berrs, Clerk. 
Rounson & Berrs, 


Pra. and Adve. for Claim'ts, 


No, 60,.—Srtrccation ron costa—As ante, No. 10, page 4H, 
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No. 67.—Orpver rok DEFAULT GN RETURN OF PROCESS IN REM OM A 
LIBEL OP INFORMATION. 


The libel having been read, and the marehal having returned,—(as ante, 
No. 8, poge 431. 
No, 68,—Norices oF feanixa, TO Panty AND CLeRK—Some as Nos. 41, 42, 
43, ante, page 455, 


No, 69.—Fixa, DECREE DISMIBSING A LINEL OF tNPORMATION, 


This canre having been bronght on for hearing. and the advocates of the 
respective parties being heard, and duc deliberation being bad, on motion of 
Mr. Johneon, Proctor for the defendant Harmony, lt is ordered, adjudged, 
and decreed, that the libel in thia case be dismissed, 


No, 70,—Lige mm Gem BY A SHIP-BUILDER TOR A PORTION OF THE PRICE. 


To the Honorable Samuel R. Betts, Judge of the District Court of the Uni- 
ted States for the Southern District ot’ New York, 

The libel of A. B. of the city of Now York, ship builder, agninet the 
ship or vesse] Madivon, whereof C. D. is, or lately wos master, her tackle, 
apparel and furniture, and aguinst all persons intervening for their interest 
therein, in a cause of contract, civil and maritime, alleges as follows: 

First. That, on the first day of March last, he was employed by E. F., 
of the city of Boston, merehant, to furnish the materials and build for him, 
aa owner, the ship since called the Madison, of about eeven hundred tons 
burthen, and now in the port of New York, for the sum of eighteen thou- 
sand dollars, payable as the work should progress, the final payment of three 
thousand dollars to be made when the suid vessel should be launched. 

Second. That he proceeded to build the mid vessel, and in all thinge 
faithfully performed his contract, and the said ship was efcly lnunched on 
the fourth day of December, instant, and delivered to the said E. F, and ac- 
cepted by him. 

Third. That the said &. F. now refuses to pay to the libellant the said 
final payment of three thousand dollara, which is justly due to him accord- 
ing to his contract, 

Fourth. That all and singular the premises are true, and within the Ad- 
miralty and Maritime juriadievon of the United States and of this Honorable 
Court, 

Whereupon the libellant prays that process in due form of law, according 
to the course of this Honorable Court in canses of Admiralty and Maritime 
jurisdiction, may issue against the said vessel, her tackle, apparel and furni- 
ture, and that all persons claiming any right in said vessel, and especially the 
said E F., may be cited to uppear and answer all the matters aforesuid, 
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and that the said ship may be condemmed and sold to pay the amonnt which 
ehall be duc to the fibellant, on his contract aforezaid, with interest and coxta, 
and that he mny have sach other and further relicf as in law and justice he 
is exntithed to receive. 
A. B. 
Sworn, &c., before me, 
G. H., U. 8. Gommicsioner. 
1. B., Procter, 
E. L,, Advocate, 


No 71.—Liecn 
For the same cause in personam—againat the owner, 


To the Honorable, &c,, os in the last precedent. 

The libel of A, B. of the eity of New York, shipbuilder, against C, D. 
of the city of Boston, merchant, owner of the ship or vessel Madison, in a 
cauee of contract, civil and maritime, alleges as follows: 

(First, second, third and fourth articles, as in the nat precedent.) 

Whereupon the libellant prays, that 2 warrant of arrest in due form of 
law, according to the course of this Honorable Court in enueca of Admiral- 
ty and Maritine jurisdiction, may iseue against the said C. D., and that he 
may be required to answer on oath this fibel, and the matters herein con- 

‘tnined, and that this Honorable Court will be pleased to decree to the libel- 
lant the payment of the amount which shall be due to him for building said 
ship, with interest und costs, and to give him such other and further relief 
ox in law and justice he may be entitled to receive. 

(To be signed and sworn to as bcfore.) 


No. 72.—Lanet iM Gest BY A SUPERINTENDENT OF THE BUILDING OF A 
SUP FOR His COMPENSATION. 


To the Honorable, &c., (the address and statement of parties as in No, 70, 

ante, page 471.) 

First. That in the month of March last, he was employed by BE. F., of 
the city of New Haven, to purchase matenals, employ mechonica, and direet 
aml superintend the building of a brig or vessel, in the city of New York, 
the funds to be furnished, and payments made by the esid C. D., for the sa- 
lary or wages, of seven hundred and fifty dollars, for the time between the 
Jaying the keel and the Inunching of said ship. 

Second. That the libellant proceeded without delay faithfully to perform 
his duties under his said contract, and the keel of aid ehip was laid on the 
4th day of June last, and the work has proceeded with all practienble dee- 
patch, and the sid vessel would have been ready to be launched on the 
firat day of October last, had the necezeary funds becn supplied to make the 
necessary payments and complete the work. 
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Third. That on the tenth day of September last, the said C. D, sold the 
eaid unfinished vessel to one E. F-. of the city of New York, subject to the 
payment of the libellant, and ceased to furnish funda and fo make the ne- 
ecsstry payments, and the said E, F. declined to proceed with finishing the 
said vesel, and discharged the libellant, and both said C. D. and E. F. re- 
fuse to pay the libeliant far his said services, and the whole of his said com- 
pensation ia now due to bim, amounting to seven hundred and fifty dollars, 
besides interest. 


Fourth. That his demand for his «aid services ia, by the law of the state 
of New York, a lien upon the said vessel. That the said vessel is still un- 
finished, and has not yet received a name, and is intended to be of about one 
thousand tons burthen, 

Fifth. That all and singular the premises are true, and within the Admi- 
ralty and Maritime jurisdiction of the United States, and of this Court. 

Wherefore the libellant prays, that process in due form of law, according 
to the course of this Honorable Court, in causes of Admiralty and Maritime 
jurisdiction, may isame against snid unfinished vessel, and that all persone 
claiming any right in said vessel, and especially the said C. D. and E. F., 
may be cited to appeur and answer all the matters aforesaid, and that the 
eid unfinished vesael may be condemned and sold to pay the amount which 
shall be due to the libellant, on his contract aforesaid, with interest and costs, 
and that he may have such other and further relief as in law and justice he 
is entitled to receive. 

(To be signed and sworn to as No. 70, ante, poge 471.) 


No, 73.—Tnhe same in PEASONAM—The sialement of the parties and the 
prayer, like No. 71, and the articles the sarne as No. 72, ante, page 472. 


No, 74.—Lisets s¥ THE OWNER AGAINST THE BUILDER, WHEN THERE (a 
AN ADMIRALTY CAUSE OP ACTION—Can be easily framed from the fore- 


going precedents. 


No, 75.—Liset. 1N REM BY A MATERIAL MAN POR MATERIALS ror 
TACKLE, APPAREL, OR FURNITURE, TO BUILD OR FINISH A VESSEL, 


To the Honorable, &. 

The libel of A. B., of the city of Troy, agninst the 
stoop or vessel Coaster, whereof C. D. is, or lately was master, her tackle, 
apperel aod farniture, and against all persons intervening for their interest 
therein, in a cause of contract, civil and maritime, alleges as follows: 

First. That some time in the month of May last, E. F. of the city of 
Albany, being then, as owner, building a sloop or vese! since 
called the Coaster, and having employed the ssid C. D., her intended mas- 
ter, to actae his agent in bailding the same, applied, by the enid master, 
to the libeliant to furnish the for building said vessel, 

60 
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Second. That the libellant accordingly furnished, on the order of eid 
master and builder, the various articles of set forth in the account or 
schedule hereto annexed, at the prices mentioned in mid account, which are 
the market prices therefor, and ure reasonable and just. and the said articles 
were delivered to said vessel at Albany aforesaid, to be weed in building and 
completing her, and the value thereof was, by the maritime law, and the 
Jaw of the State of New York, a lien upon said vessel, her tackle, apparcl, 
and furniture, 

Third. That the said E. F. paid to the libellant, from time to time, on ac- 
count, the sums credited in said account, leaving due the balance thereof, 
amounting to dollurs, with interest, which the suid E. F. 
has neglected and refused to pay. 

Fourth. That the said vessel is now at Albany, within the Northern Dis- 
trict of New York, where ehe was built, which port she has never left. 

Fifth. That all and singular the premiees are true and within the Admi- 
ralty and Muritime jurisdiction of the United States, and of this Honorable 
Court. 

. Whereupon the libellant prays, &c, 
(Prayer, and signatures, and jurat as in No. 70, ante, poge 471.) 


No, 76.—Lise, rok THE SAME CAUSE IX PERFONAM AGAINST THE 


OwnER—with @ clause for the attachment of hus goods, chattels, credits, 
and effects. 


To the Honornble, &c. 

* The libel of A. B. of the city of Troy, against B. 
F. of Albany, owner of the sloop Coaster, in a cause of contract civil and 

(First, second, third, fourth, and fifth articles as in the last precedent.) 

Sisth. That the mid E. F. has absconded from this district, or is conceal- 
ed, or cannot be found therein, and has goods and chattels ia this district, 
and crevite and effects in the hunds of J, K. of the city of Butlulo. 

Whereupon the libellant prays that a warrant of arrest, in due form of 
law, according to the course of this Honorable Court in causes of Admiral- 
ty and Maritime jurisdiction may issue against the said E, F, and that he 
may be required to answer on oath this libel and the matters herein con- 
tained, and that if be cannot be found, then that his goods and chattels in 
this district may be attached ton sufficient amount to anewer the libellant, 
and if sufficient goods and chattels cannot be found in this district, then that 
his credits and effects, in the hands of suid J. K. of Butlulo, may be attach- 
ed to a sufficient amount te anewer the libellant, and that said J. K. may be 
cited to appear and answer such interrogatorics as may be propounded to 
him by the libellant, and that this Honoreble Court will be pleased to de- 
eree to the libellant the payment of the amount which shall be doe to him 
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for the cause aloresid, with interest and costa, and to give him much other 
and further relief as in law and justice he may be entitled to receive. 
A. B, 
Sworn, &c. befure me. 
Geonce W. Mogtoy, 
U. 8. Commissioner. 
J. B., Proctor. 
E. L., Advocate, 


No, 77.—Linen oy nem sy THE OWNERS OF A YESeEL TO ONTAIN POs 
SESSION OF AER, 


To the Honorable, &e, 

The bel of A. 8. and C. D., of Bath, merchants, owners of the echooner 
or vessel the Sen Gull, her tackle, apparel and furniture, and against all per- 
soos intervening for their interest therein, in a cause of posseesion, civil and 
inaritime, alleges as follows: 

First. That they are the true and only owners of the echooner Sea Gull, 
her tackle, apparel and furniture, and being such owners, on or about the 
tenth day of May, 1846, appointed one E. F. master of «id veesel, to navi- 
fate and sail her for them, at the wages agreed upon between them, and 
the said EB. F. continued tw be such master till the fifth day of August, in- 
stant, When the libellunts removed him az master, and appointed another 
oxveter in hia place, 

Second. That when the new master, «0 appointed by the libellanta, went 
on board said veel, by their orders, to enter upon his duties as such master, 
the mid E. F refused to give up the poesession ur the papers of said v 
to the mid master, or to the libellants, who have demanded the aame—to the 
great damage of the libellant, 

Third. That all and singular the premises are true, and within the adml- 
ralty and maritime jurisdiction of the United States and of this Honorable 
Court. 

Whereupon the libellants pruy that process in due form of law, according 
to the course of this Honorable Court, in canzes of Admiralty and maritimo 
jurisdiction, may ise sgainst the said vessel, her tackle, apparel and furni- 
ture, and that the aud E. F. may be personally cited to appear and answer 
all the mattera aloresaid, and that the said vessel, her tackie, apparc] and 
forniture, tnay be delivered to the libellants and that the mid E F. may be 
condemned to pay to the libellants their damages and coste in the promiaca, 
and that they may have euch other aud further relief in the premises we in 
law and justice they may be entitled to receive. a 


c. D. 


Sworn, &e. 
J. B., Proctor, 
C. L, Advocate, 
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No, 78. Lipee in REM AGAINST MERCHANDISE FOR POSsHESSION. 


To the Honorable, &c. 

The libel of H. B. of the city of New York, merchant, agnimst nine cnscs 
of merchandise, marked A, 1 to 9, and against C. D,, master of the ship or 
veseel the Carrier, in a cause of possession, civil ond maritime, alleges as 
follows: 

First, That heretofore, while the said vessel was lying in the port of Liv- 
erpool in England, and about to mil for the port of Philadelphia, John 
Brown, of Liverpool aforesaid, shipped on board said vessel, consigned to the 
libellant, nine cases of merchandisc, marked A, 1 to 9, and the said master 
signed the usual bill of lading for the same, whereby he agreed to deliver 
the same to the libellant, in New York, on payment of the freight for the 
same at the rte of twenty cents per cubic foot. 

Second. That the said ship having arrived in the said port of New York, 
the libellant paid to the said master his freight on the said merchandise, and 
demanded the delivery thereof, but the said master refused to deliver the 
same to him unless the libellant would pay one bundred and fifty dollars as 
an average contribution, which the libellant waa not bound to pay, not being 
liable therefor, and the said master still refuses to deliver to him the said nine 
cases, and each of them which are of the value of two thousand dollars and 
upward, to the great damage of the libellant. 

TAird. That all and singular the premises are truo, and within the Admi- 
ralty and maritime jurisdiction of the United States, and of this Honorable 

Wherefore, the libollant prays that process in due form of law, according 
to the course of this Honorable Court in causes of Admiralty and mariime 
jurisdiction, may issue against the said nine cases of merchandise, nnd that 
the said C. D, may be personally cited to appear and answer all the matters 
aforesaid, and that the said merchamdice may be delivered to the libeliant, 
and that the said C.D may be condemned to pay to the libellant his da- 
mages and costa in the premises, and that he may have sach other and fur- 
ther relief in the premises ns in law and justice he may be entitled to 
receive. a 


Sworn, &c., before me, 
J. W. M., Clork. 
J. B., Proctor. 
W. M., Advocate. 


No. 79,—A .te&t in REM BY THE OWNER To RECOVKe 4 VESsEl WiTTHEELD 
, . ON A CLAIM OF TITLE. 


To the Honorabla Samuel R. Betts, Judge of the District Court of the 
United States, for the Southern District of New York: 
The libel of Alfred Peabody, of Salem, in the Commonwealth of Massn- 


PRACTICAL FORMS. ai7: 
chucetls, merchant, against the schooner Lucinda Snow, whereof 


Stubbs, of now fs or late was master, her tackle, apparel, 
and furniture, nnd against the said Stubbs, master, and against 
of in the Stee of Minine, and against ali 


other persons lawfully intervening for their interest in the enid schooner, in & 
cause of possession, civil nnd maritime, alleges os follows: 

First. That the libellant is the trae and lawful owner, absolutely of one 
half, and the lawful owner by way of mortgage of the remaining half of 
the said schooner Lucinda Snow, of ninety-nine tons burthen, now lying in 
the port of New York, and had the possession and employment thereof as 
such owner, till deprived of her os herein set forth. 

Second, That the said echooner is wrongfully withheld from the libellant 
‘vy the anid Stubbs and said Rogers, on an alleged ground of title, de- 
pending upon a pretended mile by one Dawson Lincola, now decenscd, as 
master of eaid schooner Lucinda Snow, which sale was unouthorized, without 
any necessity and without any legal survey or condemnation of mid sehoo- 
ner, in violation of the duty of the sid Dawson Lineoln ox master in fravd 
of the libellant, and is utterly void. 

Third. That on or about the carly part of the month of December last 
past, the libellant and the enid Dawson Lincoln purchased the said schooner 
thes lying in the port of Boston, for the sum of 22,400, and the libellant 
paid the sum of 2600, on account of his half thereof, and the said Lincoln 
paid $400 on account of his balf, and for remaining $1200 the libellant be- 
came surety, and signed a jyint note for $1200 with said Lincoln, for the 
balance of such purchase money. That, upon such purchase being made, 
a till of ale was duly exeented and delivered by the then owners of said 
schooner to the libellant and the said Lincoln, whereby the libellant became 
the fegal owner of one-half, and the said Lincoln became the owner of the 
remaining half of said schooner, and snid schooner was duly registered ac- 
cording to the act of Congress in such case made and provided, as belong- 
ing, one-half to the libellant and one-half to sid Lincoln. : 

That upon such purchase being made as aforesaid, and before sxiling from 
Boston, the said schooner was thoroughly repxired at an expense of about 
$1000, and fitted fora three years voyage, Which said expense was wholly 
supplied by the Videliant; and to secure the tibellant for the one-half of 
such expense, and for one-half of said note for a part of the mid purchase 
money, and fr one-half of ony loss that might arise on her voyage from 
Boston to Galveston, hereinafter mentioned, the said Dawson Lincoln on or 
about the 2ict day of December, 1946, exqnuted te the libcllant a bill of ale 
of his one-half of enid schooner, a copy whereof is hereto annexed, marked 
B, That such schooner was, at tat time, six yeurs old, in exceilent coili- 
tion, and worth at least the sam of $3,500. 

Fourth. That the libellant purchased aod supplied, ftom his own mean, 
a cargo on joint account with the mid Dawson Lincoln, who was then ap- 
pointed master of said schooner, and with said cargo, and a freight of about 


78 APPENDIX, 


$160, the auid schooner eniled from the port of Boston, on or about the 26th 
day of December last past, with the mid Lincoln as Captain, bound to 
Galveston, Texas, where whe arrived on or about the 27th day of January 
last post, in excellent order and condition, and discharged her cargo, and 
received a full freight at Galveeton, for the mouth ofthe Rio Grande, where 
she arrived on or about the latter part of Febroary last, and discharged her 
cargo, for which the said Captain Lincoln received the freight, anountiog, 
ae the libellant has been informed and believes, to more than $500, That 
while euid echooner was so at the Rio Grande, in the early part of March 
last, she was chartered by the Government of the United States for the 
aum of 31200 a month, and proceeded to Vera Cruz, and lay at or near 
Sacrificios, and the saxl Lincoln received from the said Government, the 
sum of about 21500 and upwards on account of such charter; that on or 
about the 2d day of April last, the mid Captain Lincoln wrote in substance, 
from Vera Cruz to the libellant, that the first months charter of said schon- 
ner, amounting to $1200, would be due on the 10th day of April, and that 
he would remit that amount, together with $100, freight and proceeds of 
cargo sold by him to the agent of the Jibellant, at Salem, bot the said Lin- 
coln wholly failed to make any remittance whatever, and the libellant is 
credibly informed, and believes and states that the said Captain Lincoln, 
after his arrival at Vera Craz, in neglect of his duty as master of eaid echoo- 
ner, and of the interest of the libcllant, embarked largely in the business 
of purchasing wrecked vessels on the shore, and in getting them off, without 
the authority or knowledge of the libellant, and had, some time before the 
said schooner ran on shore, a8 hereinafter mentioned, actually purchased a 
brig for about $160, stranded on the shore, and a barque for about 8500, aleo 
stranded on the shore, and was busily engaged in getting ther off, up to the 
time the said echooner went ashore, That no remittance whatever baying 
been at any time made by the said Captain Lincoln to the libellaot or his 
agent, no reasonable doubt can exist that the said Lincoln, who was a man 
of little of no means, converted the proceeds of the cargo, freights and 
charter, or the greater part thereof, received by him, amounting to at least 
$1600, to purchase of snid wrecka. 

Fifth, That on or about Sunday, the 2d day of May last, the suid Capt. 
Lincoln lef the cai schooner anchored ut or near Suerificioa, with only the 
mate on board, and with all of the crew of the said echooner, went come ten 
tiles down the coast in the schooner’s bont, for the purpose of wrecking, and 
while « absent, a squall from the Northward eame up in the early part of 
the doy, and parted one of the schooners chains, and was driving her to- 
wards the ehore direetly on some old wreek#, when the mate, finding Ut ehe 
continved dragging her remaining anchor, and that she would inevitably go 
arhore in the vicinity of the old wrecks, slipped the remaining chain, and 
suceveded in runnimg her on a smooth, clear beach, sustaining no injury to 
auld schooner, excerpt the loss of a few sheets of copper from her bottom, and 
although the said Lincoln returned with his crew from the wrecking expe- 
dition on the evening of the sume day, he allowed said schooner to remain 
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ashore, although only elightly grounded, from Sunday until the Friday fol- 
lowing, without making an effort to relieve her, although she was uninjured, 
and could have been easily hove off witha very trifling expense, and ukthough 
he had a efficient chain and anchor convenient, on board of the brig he 
had purchased, to enable him to get her off, and although he could have 
applied the said monies in his hands, or could have raised money on the 
aaid brig or barque, or by bottomry on mid schooner, more than sufficient to 
meet his expenses in getting ber off; That on the said Friday, as the libel- 
Innt is informed and believes, the sid Captain Lincoln called a survey, and 
oa the following day (Saturday) exposed «oid schooner for sale at auction, 
and after considerable competition at mid sale, the said Rogers bid her 
in at such eile, nt the sum of $1,750, and now alleges that he thereby be- 
came the legal owner of said schooner, and the libeilant is informed and be- 
lieves thatthe said Lincoln authorized and requested a person to bid for 
him, said Lincoln, at sid auction sale, the sum of $1,700, or about that 
#um. for said schooner, if ehe could not be purchased at a less enm ; and the 
libellant states that no necessity existed for said sale, and that the same was 
fraudulent, collusive, illegal and void, and conferred no title whatever on the 
siid Rogera, That on or about the third day after the alleged purchase at 
miid sale, the suid Rogers hove off the suid schooner, with anchors and 
chains, at a very trifling expense, not to exceed, os tho libellent believes, the 
sum of $50 or $100, and when eo hove off, the eaid schooner had sustained 
no damage in her hull, spars, sails, rigging, or otherwise, except the loss of 
a few eshects of copper off her bottom, and a little caulking necessary 
on her wales, and a chain and anchor, That being supplied with this slight 
amount of caulking, and one chain and anchor, she proceeded in a few days 
thereafter, without any other repairs, to New Orleans, a distance of about 
800 or 1000 miles, and there took in a full eargo of corn and proceeded ta 
New York, where she arrived in safety after a quick passage of fourteen 
days in a good and sound condition, on or about the 6th day of August, 
instant, withoot receiving any repaira except as aforesnid. That a fall 
cargo of corn, from ite dense weight, and liability to shift and great strain in 
a vessel could not be brought, and would not be entrusted in any vessel ex- 
ecpt she were sound, staunch, and in good condition, and that, as the libel- 
lant is informed and believes, the exid Rogers now values said schooner, at 
tho sum of $3,500, and the libellant states that it must have been quite ap- 
parent to the said Rogers and to the said Lincolo, at the time of ssid pre- 
tended suction sale, that sid schooner was in no peril or danger, and no 
necessity existed for her sale, and that she could have been easily got off, as 
the one bid the sum of $1750, and the other authorized a bid of $1700 for 
aid schooner, (50 per cent of her valoe when safely in port,) which bids 
would not have been made, had any real necessity for a sale existed. 
Sisth, That after the said sale the said Lincoln continved his busincas of 
wrecking at Vera Cruz as aforesaid, and got off the said barque purchased 
by him, and, as the bellant is informed and believes, also purchased another 
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etranded veasel and got her off. That the said Lincoln retained the entire 
proceeds of sid auction sale, as well as the said moneys so received as aforo- 
said from the sale of cargo, freight and charter, amounting together to at 
least the eum of $3,300, no part of which has ever been received by the libel- 
lant, or by any person for his account, although he has paid for the whole of 
said outfits at Boston, and has paid snid note so given by said Lincoln on 
account of the purchase money of one-half of suid schooner, apd baw paid 
insuranec and other running expenses of enid schooner w ths amount of 
about $300, 

That the cargo shipped on joint account as aforesaid will barely reimburse 
the libellant for its cost, freight and expensea, and no profit has or will be 
made therein, and that the only freight reecived by the libellant since said 
schooner Jeft Boston, in December, 1846, was about the sum of $60 received 
at Galveston on aceount of freight, which sum was credited to the schooner 
ard the balance of said freight from Boston, being the sum of $100, was re- 
ceived by said Lincoln for his family. 

» Seventh. That the libellant firet heard of his schooner being ashore on or 
about the 25th day of May last, while he was at New Orleans, but he was 
in 90 critical a state of health that he was unable to go to Vera Cruz to 
jook alter his interests, and had to leave for the north on account of his bad 
health on or about the 3d day of June last, and that up to the time of leav- 
ing for the north as aforemid, he had not received any letter, information, 
or communication whatever from the sid Captain Lincoln, except the said 
letter of the 2d day of April hereinbefore mentioned. ‘That the sald Captain 
Lincoln died at Vera Cruz on or about the 17th day of July last. 

Wherefore the libellant prays that process in due form of law, according 
to the course of this Honorable Court in causes of Admiralty and Maritime 
jurisdiction. may issue agninst the said schooner Lucinda Snow, her tackle, 
apparel and furniture, and that the said Stubbs and Rogers, and all 
other persons having any interest in said schooner, may be cited to appear 
before this Honorable Court and to show cause why posscasion of the said 
schooner should not be delivered to the lbcllant as having full tile to the 
possession thercof, aguinst the said Stubbs and Rogers, 
and that this Honorable Court would be pleased to decree the eald schooner 
to be delivered to the libellant, and that the said Stubbs and Rogers may 
be decreed to pay unto the libellant all freight and freights earned by said 
schooner while in their possession, or in the possession of either of them, 
with damages and costs, and thot the libellanta may bave such other and 
further relief in the premises as in law and justice he may be entitled to 
receive. 

; Atrarp Prasopy. 

Sworn, &c., before me, 

Jas. W. Mercacy, Clerk. 
Maatin Sraong & A. F. Surru, Proctors, 
A, F. Soure, Advocate. 
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-No. 80.—Lisc. tm REM BY A MINORITY OWNER TO OBTAIN SECURITY 
FOM THE RETURN OF A VESSEL, OR TOR A SALE. 


‘To the Honorable Samvel R. Betta, District Jodge of the United States 
for the Southern District of New York: 

The libel of A. B., of the city of New York, part owner of the brig Packet, 
agninst the said brig, her teklo, apparel and forniture, and against all per- 
sons intervening for their interest therein, and especially against C. D., part 
owner of said brig, in a cause of posession, civil and maritime, alleges as 
follows: 

First. That the libellant is the true and lawful owner of one-quarter of 
the brig Pucket, of the burthen of 200 tons, her tackle, apparel and furniture, 
and boats, and the mid C, D. is the owner of the remaining three-quarters 
of said brig, and no other person is owner of said vessel or any portion there- 
of, and the said brig is now lying in the port of Hudson, in the Soutbern 
District of New York. 

Second, That the said C, D. has hitherto acted as ship’s husband of said 
vessel, and hag now the possession thereof, and declares his intention of des- 
patching sid vessel on a sealing voyage to the Pacific Ocean. That the 
libellant has expressed to said C, D. his dissent from said voyage, an’ has 
remonatrated with him on the subject, and stil! dissents from the same, but 
the said C. D. persists in his determination to send her on said voyage, and 
is now procuring her outfit and crew. 

Third, That all and singular the premises are trac, and within the Ad- 
miralty and Maritime jurisdiction of the United States and of this Honor- 
able Court. 

Wherefore the libellant prays that process in duc form of law, according 
to the course of this Honorable Court in enascs of Admiralty and Maritime 
jurisdiction, may issue against the said vessel, her tackle, apparel, furniture 
and bonts, and that all persons claiming any right in said vessel, and espe- 
cially the said C, D., three-quarters owner os aforesaid, may be cited to ap- 
pear and answer the matters aforesid, and to show cause why the said C. 
D. should not be restrained from sending the said veseel on the said voyage 
until good and sufficient security shall be given in this court to the full value 
of the libellant's interest in said veeacl, her tackle, apparel, furniture and 
boats, for the safe return of said vessel to the snid port of Hudson, where she 
belongs, and that this Honorable Court will be pleased to decree that such 
eecority be given or the possession of sail vessel, her tackle, &c., be delivered 
to the libellant, with cots, and that the snid vessel, her tackle, d&c., may be 
sold under the direction of this Honorable Court, and the proceeds of such 
sale brought into this court, to be divided according to Jaw; and that the 
libeliant may have such other and further relief in the premises as io law 
and justice he may be entitled to reeeive. 

Sworn, &c., before me, A. B. 

J. W. Nexson, U, 8, Commissioner. 
E. J., Proctor. 
T. H., Advocate. eu 
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No. 61.—A tiset in REM BY 4 TART OWNER FOR A SALE OF THE VESSEL. 


[Address and statement of parties os in the last precedent—then proceed) 
—in 0 coure of licitation or partition, alleges as follows: 

First. That he is two-fifths owner of the brigantine Red Rover, her tackle, 
apparel, furniture and boats; that C. D, is owner of two-fifths and E. F. is 
owner of one-fifth, and is aleo master of said vessel, and she is now in the 
port of New York, 

Second. That in consequence of diversity of opinion and interest in rela- 
tion to the employment of sid vessel, which is irreconcilable, the said owners 
are unable to agree upon any voyage or business for mid vessel. That the 
libellant has named a reasonable price for mid vessel, at which he is willing 
to sell his charo, or buy the ehares of his co-owners, but they refuse either to 
buy or sell, and, in consequence of their impracticability and obstinacy, he is 
unable to sel! to any other person. 

Third. That all and singular the premises are troo, and within the Ad- 
miralty and Maritime jurisdiction ofthe United States and of this Honor- 
able Court. 

Wherefore the libellant prays that process in due form of law, according 
to the course of this Honorable Court in cases of Admiralty and Maritime 

may issue against the sald brigantine, her tackle, apparel, furni- 
turc and boats, and that all persons claiming any right io said vessel, and 
especially the mid C. D. and E. F., part owners apd master as aforesaid, 
may be cited to appear and answer the matters aforesaid, and that the sat 
vessel, her tackle, &c., may be sold under the direction of this Honorable 
Court, and the proceeds thereof bronght into court to be divided and distrib- 
wted according to law, and that the libellant may have such other and far- 
ther rellef in the premizes os in law and justice ho may be entitled to 
receive, 


Sworn, &c., before me, 
Cuas. W. Newron, U. 8. Commissioner. 
E. B., Proctor. 
A. 8., Advocate. 


A. B. 


No. 62—List. i REM AGAINST A DOMESTIC VESHEL BY A SHIP JOINER 
FOR LABOR AND MATERIALE—TO ENPORCS A STATS LIEN. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York: 

The libel of William Robinson, of said district, ship joiner, against the 
barque Richard Alsop, (whereof now is or Inte was mas 
ter,) her tackle, apparel and furniture, and ogninst all persons intervening 
for their interest in said barque, im & cause of contract, civil aod maritime, al- 
Jeges as follows: 
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First. That the mid barque Richard Alsop, is a domestic ehip, and is 
now owned, or waa, at the time hereinafter tioned, gwned by some per- 
sone who are resident in the State of Now York, who are to thé libellant 
unknown, but who, as he is informed and believes, reside in the city of New 
York, , 
Second. That the mid barque, in the month of July last, being in the port 
of New York, in the district aforesaid, the libellant furnished certain mate- 
rials and performed certain Inbor as 2 ahip joiner, (the particulars of which 
are mentioned and sct forth in the schedule heroto annexed,) towards the 
altering, equipping, and finishing the said barque, at the request of the said 
master, and at the prices in the eid schedule mentionod. ‘That the charges 
in said account are just and reasonable, and that said materials fornish- 
ed, and such labor done upon the said vessel, were necessary and proper, to 
the altering, equipping, and finishing the said barque. 

Third, That the mid Inbor was performed upon the enid vessel, and that 
said materiale so furnished, have gone into the said barque, and have become 
part thereof—and that the amount of eid repairs done, labor performed, 
and materiale furnished, amount to the sum of one hondred and eighty-eight 
dollars and seventy-nine cents, and that the labor was done and materials 
furnished upon the credit of snid vesscl, os well as of the master and owners 
thereof, 

Fourth. That the amount duc for sid labor performed upon the said 
vessel, and such materials furnished to her, are, by the law of the State of | 
New York, a lien upon the said vessel, her tackle, apparel, and furniture— 
and the said vere! is now in the Southern District of New York. 

FPyth, That the libellant has repeatedly requested the said master to pay 
him the said sam of one hundred and cighty-cight dollars nnd scventy-nine 
centa, but that the eaid master has not paid the emo, and still neglecta and 
refuses so to do, and that the said sum now remains cotirely duo and un- 


Sixth. "That all and singular the premises are true, and within the Admi- 
malty and Maritime jurisdiction of the United States, and of this Honorable 
Court, 

Wherefore the libelinnt prays, that process in due form of law, according 
to the course of this Honorable Court in cases of Admiralty and Maritime 
juriediction, may issue agninst the mid barque, her tickle, apparel, and far- 
Titure; and that the said master, and all persons claiming any right, title, 
or interest in the said barque, may be cited to appear and answet upon cath 
all and singular, the matters aforesaid, and that the said reesel may be con- 
demned and sold to pay the amount due to the libellant, with interest and 
coats, and that the libellant may have euch other and further relief as in law 
and justice he may be entitled to receive. 

Wittiass Rooisson. 


» Sl & Bewencr, Proctors, 
E. Burr, Advocate, 
(Schedule :—A Copy of the Dill of Items.) 
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No. 83.—Ianct ty PERSONAM BY A SIIP CNANDLER AGAINST THE 
OWNER FOR KUPFLIES-——-WITH ATTACHMENT CLAUSE. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York. 

The libel of George W. Quintard, of «nid District, late ship chandler, 
against Peter 8, J, Talbot, now or late owner of the schooner Mary, in a 
cause of contract, civil and maritime, alleges aa follows: 

Firat. That in the month of Jone, one thousand eivht hundred and forty- 
seven, said achooner then being owned by the snid Peter 8. J, Talbot, and 
lying in the port of New York, and under the command of one Captain 
Chase, and standing in need of provisions and storee—the libellant, at the 
request of the said master, furnished to and for the use of the sid schooner, 
the provisions and stores contained in the echedule hereto annexed, armount- 
ing to the eum of sixty-eight dollars thirty-five cents, and that the same was 
furnished at the prices in suid schedule stated. 

Second. That said stores were necessary to ennble mid schooner to per- 
form her intended voyage or voyages, and were furnished on the credit of 
the said echooncr, as well as of the master and owners thereof, 

Third. That the sid owners have been requested to pay the mid bill, 
but have hitherto wholly neglected and refused to pay the saine, and the 
sum of seventy-three dollars and thirteen cents, including interest, is now 
justly due and owing to the libellant for the sume. 

Fourth. That tho libellant has been informed and believes that tho re- 
sponded has credits and effects in the hands of Brett & Vose, of the city of 
New York, 

Fifth. That all and singular the premises are true, and within the Admi- 
ralty and Maritime jurisdiction of the United States and of this Honorable 
Court. 


Wherefore the libellant prays, that a warrant of arrest may iszoe ayainet 
the sald Peter S.J. Talbot, and in case he cantiot be found, thea that his 
goods and chattels be attached to the amount sued for; and if sufficient 
goods and chattels cannot be found, then that his credits and effects be at- 
tached in the hands of Brett & Vose, garnishecs ; and that he may be re- 
quired to answer all the matters aforesaid; and that this Honorable Court 
would be pleased to deerce the payment of the amount duc to your libellant. as 
aforesaid, with costs, and that he may have such other ard further relief! ia 
the premises as in law and justice he may be entitled to receive, 

Groace W. Quinrann. 

Sworn before me, 

this 232 Sept. 1848, 

J. W. Nevsos, U. 8. Comm’r. 
Bure & Bexeovicr, Proctora. 
E. Bunn, Advocate, 


. 


scHE : 
(A Copy of the Biil of Items.) 
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No, 84.—Laeetn i -2eM acainsr A STEAMBOAT FOR REPAIRS AND WHARFAGE. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
Southern District of New York. 

The libel of Maelzaer Howell, and Joseph E. Cofice, of the city of New 
York, manufacturers, and doing business as copartners in the said city, un- 
der the name ani style of Howell & Coffee, against the steamboat Fanny, 
whereof J, Lateon is now or late was master, her tackle and furniture, and 
also against all pereona intervening for their interest thercin, in o causc of 
contract, civil and maritime, alleges as follows: 

First. The said steamboat or vessel Fanny, of the burthen of about one 
hundred tons, belonging to the port of New York, and for some time past 
ani now lying in the port of New York, and, being in need of repairs, the 
suid libellants furnished necessary materials for said steamboat or vessel, 
and did negessary work and labor upon the same to make her seaworthy, 
which said materials, and work and labor are particularly mentioned in a 
schedule hereunto annexed, that the same materials fornished, and work 
and labor done and performed by these libellanta, amounts to sixty-seven 
dollars and forty-five conta, and also mid libellants furnished a berth for 
said steamboat to lie at ane of the wharves of the mid city of New York, 
the wharfage whereof amoonts to thirty-six dollars, and that all of said ma- 
terinks furniehed, and work and labor done and performed upon said steam- 
boat or vessel, and sail berth or wharfage were necessary for said steamboat 
or vessel, and that enid work, labor and wharfage together amounts to$113 45, 

Second, That the master of said steamboat or vessel, and her owners, 
have never yet paid to these libellants said sums of money, or either of 
them, or any part thereof, but have hitherto wholly neglected and refored 
#0 to do, and said steamboat is now in the Southern District of New York. 

Third. That oll and singular the premises are true, and within the Ad- 
miralty and Maritime jurisdiction of the United States and of this Honorable 
Conrt, 

Whereupon these libellants pry. that process in due form of law, ne- 
cording to the course of this Honorable Court in cases of Admiralty and 
Maritime jurisdiction, may iseue against the eid steamboat Fanny, her 
tackle, apparel, and furniture, that all persons claiming any right, title, or 
intereet in the said steamboat or vessel may be cited to appear and answer 
all and singular, the matters aforesaid, and that the said eteamboat may be 
condemned and sold to pay the demands and claims aforesnid, with in- 
teresta and coste, and that the libellant may have such other and fur- 
ther relief os in law and justice he may be entitled to demand. 

Josrru E, Corres, 
Sworn, &c. One of the Firm of Howell & Coffce. 
D. E. Wueeter, Proctor, 
J.Q Monron, Advocate. 
SCHEDULE: 


(A Copy of the Bill of Items.) 
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No, 85.—A LINEL If REM AGAINST THE SmIP AND FREIGRT FOR MONEYS 
ADVANCED TO FAY REFAINS. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York : 

The libel of Hiram Benner of Key West, in the territory of Florida, mer- 
chant, against the brig Joseph Gorham of the port of Charleston, in the 
state of South Carolina, now lying in the port of New York, (whercof John 
Williams now is, or late was, master,) ber tackle, apparel, furniture and 
freight, and also against all persons lawfully intervening for their interest in 
the eaid brig, in a cause of contract, civil and maritime, alleges as follows: 

First. That the said brig Joseph Gorham, of the burthen of ane hundred 
and forty-six tous, or thereabouts, is now owned, and was at the time here- 
inafter mentioned owned, by some persons resident out of the state of New 
York, who are to the libellant unknown, but one of whom, os he js informed 
and believes, resides in the State of South Carolina, and the others in the 
state of Connecticut, and that the enid brig belonga to the port of Charleston 
in the anid state of South Carolina. 

Second. That the said brig, sometime in the enrly part of June last, sailed 
from the said port of Charleston, boand to the mid port of Key West, under 
the command of the said John Williams as master. And that in the course 
of the mid voynge, and sometime on or about the twentieth day of June last, 
the said brig got on shore on the Florida Reef, and suffered great damage. 
That the eaid brig was subsequently got off and carried into Key West, 
where it was found that it was necessary that she should undergo a course 
of thorough and expensive repairs and be furnished with certain supplies, in 
order to render her seaworthy and fit to go to sea, 

Third, That the said Joho Williams, master as aforesaid, accordingly 
went on and repaired said brig, and porchased enid supplies, and that the 
expenses of such repairs and supplics necessarily amounted to about twenty- 
one hundred dollars. That the said master, not having the funds to pay for 
the said repairs and supplies, applied to this Ubellant at Key West aforesaid 
for a loan of part of the amount necessary for that porpose. And that this 
libellant accordingly advanced to the said John Williams, for the use of the 
enid brig, and on her credit and that of her eaid master and owners, on the 
eighth day of July Inst, the sum of sixteen hundred and six dollars and 
seventy-five cents, to be repaid to this libellant on the arrival of the said brig 
at New York, (to which port she was destined from Key West aforesnil,) 
and that the said eum of sixteen hundred and six dollars and seventy-five 
cents was applied by the sid John Williams towards payment of the snid 
repaire and supplica. 

Fourth. That shortly after the making of the said advance by this libel- 
Tnat, the said brig sailed from Key Weat for the port of New York, where 
ahe arrived some two or three days since. That after her arrival at the said 
port of New York this libellant applied to the said John Williams, master as 
aforesaid, for re-payment of the said amount eo advanced by him as afore- 
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said, which the enid master declined, on tho ground that he was utterly un- 
able so todo, And that the said brig has now becn taken possession of by 
one of her exid owners, who refises to recognize the said debt, or make any 
provision therefor, to the damage of this libellant of the full sum of sixtecn 
hondred and six dollara and seventy-five cents, 

Fifth. That the suid brig, on ber said voyage from Key West to New 
York, brought a cargo on freight, tho whole or the greater part of which is 
now on board of the said brig, and the freight whercof is still uncollected, 

Sixth, That all and singular the premises are true, and within the admi- 
ralty and maritime juriadiction of the United States and of this Honorable 
Court. Wherefore the libellant prays that proccss in duc form of law, ac- 
cording to the course of this Honorable Court in causes of admiralty and 
maritime jurisdiction, may isrve against the said brig, her tackle, apparel, 
furniure and freight, wheresoever the same shall be found, and that all per- 
eons claiming any right, title, or interest therein may be cited to appear and 
to answer, upon oath, all and singular the matters aforesaid, and that this 
Honorable Court would be pleased to decree the payment of the amount so 
due to the libellant, with costs, and that the libellant may have such other 
and further relief as in law and justice he may be entitled to receive. 

Wiuuiam Benner, 

Sworn, &c. 

Garin & Havens, ' 
Proctors for Libellan: 

Geoace Guirrin, 
Advocate for Libellant. 


No. 86.—A LINGL IN PERSONAM AGAINST THD OWNERS FOR SUPPLIES 
ORDERED BY THE MASTER IN A FOREIGN PORT. 


To the Honorable Samoel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York: 

The libel of Simeon H. Lewis and John C. Clapp of Boston, in the state 
of Massachusetts, grocers, against Gilbert Hatfield and James T. Bertine 
now or late owners of the brig or vessel called the Guliclma of New York, 
in o cause of contract, civil and maritime, alleges os follows: 

First, That at various times during the year eighteen hundred and forty- 
one the said brig Gulielma, then under the command of Richard Smith, and 
owned by the said Gilbert Hatfield and James I, Bertine, was lying at Bos- 
ton aforesaid, and standing in need of stores, provisions, and other neceasn- 
ries, to enable her to perform her intended voyage or voyages, and the libel- 
Tanta, at the requeat of the said master of the said brig, did furnish to and 
for the uee of the suid brig, provisions, stores and other necessaries, to enable 
said brig to perform her mid intended voyage or voyages, to the amount of 
four hundred and twenty-five dollars and five cents, which said bill is hero- 
unto annexed, signed and approved by the said master; and the said provi- 
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sions, stores, and other necessaries were furnished on the credit of the said 
brig, and the master and owners thereof. 

Second. That the libellanta have repeatedly requested the euid master and 
the said owners to pay them the said eum of moncy so due the libellants, for 
the provisions, stores, and other necessaries vo furnished ax aforesaid, but 
that the said master and owners have hitherto neglected and refused tw pay 
the samo, and etill neglect and refuse so todo. And that tho sam of one 
hundred and sixty-nine dollors and five cents, with the interest, are still doo 
to the libellant over and above all payments and deductions, 

Third. That all and aingolar the premises are true, and within the admi- 
ralty and maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libellante pray, that process in due form of law, according 
to the course of this Honorable Court in cansce of admiralty and maritime 
jurisdiction, may issue ngainst the said Gilbert Hatfield and James F. Ber- 
tine, owners os aforesaid, and that they may be required to answer all and 
singular the matters aforesaid, and that this Honorable Court would be 
picased to decree the payment of the amount duc as aforesaid, with interest 
aod costs, and that the libellants may have such other and further relief os 
in law and justice they are entitled to receive, 

Simson H, Lewis, 
Joun Crart, 
by the Attorney in fact, 
Bore & Besrnict, Proctors. 
E. C. Benenicr, Advocate, 


No. 87—Junat sy aN ATTORNEY IN FACT. 


Southern District of New York, 21.—A. B, of said district being duly 
sworn, says that he is the attorney in fact for the libellanta above named, 
‘who reside in Boeton, and that the foregoing libel is true, according to his 
best knowledge and belief. a 


Sworn before me, 
J. W. Netsox, U. 8. Commissioner, 


Scurocie. 
(A copy of the bill of items.) 


No, 88.—A LIMet 1X PERSONAM BY A BUTCNER AGAINST THE OWNERS 
OF A PASSENGER NOAT ON THE HODSON RIFER TOR SUPPLIES OF MEAT 
FROM DAY To DAY. 


To the Honorable Samuel R. Botts, Judge of the District Court of the 
United States in and for the Southern District of New York : 
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The libel of Jamea McCur of the city of New York, butcher, against An- 
eram Livingston and Charles H. Hedges, owners of the steamboat Hudson, 
in a cause of contract, civil and maridme, alleges as follows: 

First, That during the month of January, February, March, April, May, 
June, and July of the year one thousnd cight hundred and forty-six, the 
said steamboat, whereof the said Livingston and Hedges were owners, being 
@ passenger steamboat, and engaged in making trips on the Hudson River 
to and from the ports of New York and Hudson, this libellant did furnish 
ments from time to time to said steamboat, at the request of the master there- 
of, a full account of which ia contained in the schedule hereunto 
amounting in the whole to the sum of one hundred and eighty-cight dollara 
and filteen cents, over and above all credits, 

Second, That the suid meats were furnished for the use of said steamboat 
for the daily consamption of her passengers, officers, and crew, and were 
necessary to enable her properly to make her said trips and earn passage 
money. 

Third. That although often requested, the said owners have not paid the 
eid amount, nor any part thereof, to this libellant, and that the same is now 
justly due him, 

Fourth. That all and singular the premises are (rue, and within the ad- 
miralty and muritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libellant prays that a warrant of arrest, according to the 
course of this Honorable Court in cases of admiralty and maritime juriedic- 
Won, may issue against the said defendants, and that they may be required 
to answer all and singular the matters aforesaid, and that this Honorable 
Court would be pleased to decree the payment of the amount o duc to the 
libellants, with costa, and that che libellant may have auch other and farther 
relief as in law and justice he may be entitled to receive. 

J. McCun. 

Sworn before me this day 

of December, 1847, 
Joun W. Ne.son, U. 3. Commissioner, 
Buae & Benepicr, Prociora. 
E. C. Bexeowor, Advocate. 


Scmevcce. 


(Copy bill of items.) 


No, 80.—Arripavit To optain sUMMNONS, 


Brig Lowell, Captain Wm. Lewrence, and Owners, 
To Berxanv Grancy, Da, 
To wages as eccond mate, from July 10, 1843, to January 20, 
1844. at $20 2 month, $126 66 
62 
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Brought forwerd, $126 66 
Caxrorr. 
By one month's advance, $20 00 
Caah in Gibraltar, 15 00 
Cash in Messina, 30 00 
Hospital money, 6 montha, 1 20 366 20 
Balance duc, $60 46 


Sourugax Disteict or New Yore, ss.:— 

Bernard Glancy, late mariner on board the brig Lowell, being duly swora 
mye—That in Joly, 1843, he shipped on board brig Lowell, whereof Wil- 
lium Lawrence was, and etill is master, then lying in the port of New York, 
as second mate, (er ordinary scaman, or mate, or cook, as the case may dc,) 
at the wages of twenty dollars a month, to perform a voyage to one or more 
ports in the Mediterranean, and bark to the United States, and signed the 
usual shipping articles for said voyage, which are retained by the mid mas- 
ter, That the deponent performed said voyage, and in all respects did his 
duty as such second mate, till the arrival of said vessel in the port of Paler- 
mo, where, without cause, he was turned ashore from said vessel by the 
said master, and prevented from performing the remainder of the voyage. 
That he returned to the United States as passenger in another veescl, and 
said brig Lowell arrived at the port of New York on the 20th day of Jan’y 
inst. where she now ix, That there ix pow due to him, for his wages on 
said voyage, 6 balance of sixty dollars and upwards, az ehown by the above 
schedule, which is just and true, which balance tho said master bus refused 
to pay. 


Sworn Jany, 30th, 1844, 
before me, 
Gronce W. Morton, U. S. Commissioner. 
(Or Justice of the Peace, or District Judge, 
as the cose may be.) 


Bernago Graney. 


No, 90.—Preiminary summons FOR SEAMAN'’s WAGES, 


To the Master and Owners of the Brig Lowell : 

1, George W. Morton, United Statea Commissioner, do hereby summon 
you to be and appear before me, at my office, at the United States Courts, 
in the City Hall, in the City of New York, on the 3ist day of January, 
instant, at 10 o'clock in the forenoon of that day, then and there to show 
causes, if any you have, why process of attachment should not imsue from 
the District Court of’ this District against the brig Lowell, her tuckle, appa- 
rel and furni:ure, according to the course of Admiralty Courts, to answer 
the claims of Bernard Gloncy, for mariners wages, 
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Given under my hand, this 30th day of January, in the year of our Lord 
one thousand cight hundred and forty-five. 
Geo. W. Morrtow, U. 5. Commissioner. 
Boar & Bexcoict, Proctore. 


No. 91.—Arriparit oF SERVICE OF THE sUMMONS. 


Southern District of N.Y. az.: 

John C. Magrath, of the City of New York, clerk, being duly sworn, 
sys—That on the thirteenth day of January, instant, he served the sum- 
mona, of which the within is a copy, by delivering the same to the master 
of the brig Lowel, therein named, (Or by leaving the same on board 
the brig Lowel, within named, with the persons in charge thereof, the mas- 
ter being absent. Or, by fastening the same in a conspicuous place on the 
mast of said veasel, no person being on board in charge thereof.) 


J. C. Maonatu. 
Sworn January 31, 1S44, 
before me, 
Geo. W. Moaron, U. 8, Commisaioner, 


—y 


No. 92.—CExtTiFicaTEe OF THE MAGISTRATE. 


1 hereby certify to the Clerk of the District Court for the Southern Dis- 
trict of New York, that there is sufficient cause of complaint whereon to 
found Admiralty Process against the brig Lowell, her tackle, apparel and 
furnitare, to anewer for the wages of Beraard Glancy, 

January 31, 1844. 

Gro. W. Morrox, U, 8. Commissioner. 


No. 93.—Linct tf REM FOR SEAMAN’S WAGES, AFTER PRELIMINARY SUMMONS 
BEFORE A MAGISTRATE. 


To the Honorable Samuel R. Betts, Judge of the District Court of the Uni- 
ted States for the Southern District of New York. 

The libel of Bernard Glancy, mariner, formerly second mate of the brig 
Lowell, whereof Wm. Lawrence then wasand is master, against the eaid brig 
Lowell, her tackle, apparel and furnitare, and agninst all persons lawfully 
intervening for their interest therein, in a cause of wages, civil and mari- 
time, alleges as follows : 

First. That some time in the month of July, one thousand eight hundred 
and forty-three, the said vessel being in the port of New York, and bound 
oma voyage thence to one or more ports in the Mediterranean sea, and 
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back to the United States, the eaid master, by himeelf or his agent, did ship 
nnd hire the libellant to serve as eccond mate on board the aid vessel for 
the said voynge, at the wages of twenty dollara per month, That, for the 
due performance of the iid voyage, the libellaat signed shipping articles, 
which are now in the posscesion, or under the control of the eaid master, and 
which the libellant prays may be produced to this Honorable Court, for 
further certainty in the premisoa, and for the benefit of the libellant ; and 
that, in pursuance of the said agreement, the libellant entered into the ser- 
vice of the said brig, as such eccond mate, on or about the tenth day of the 
month of July, in the year aforesaid. 

Second. That the said brig having taken on board a cargo. proceeded 
therewith, and with the libellant on board, for the port of Gibraltar, where 
she safely arrived and discharged her cargo, and made freight. That she 
proceeded thence to Sardinia with certain specie on board, where she eafely 
arrived ; and that sho procecded thence to Messina, where she safely ar- 
rived, and discharged the said specie, and having taken on board another 
cargo, she proceeded therewith, and with the libellant on board, for the port 
of Palermo, where she safely arrived, and where she completed her cargo. 

Third. That while the mid vessel was lying at Palermo aforesaid, on the 
tenth day of December, 1813, the said master unjustly, and without any 
cause, and without the consent of the libellant, and agninst hie will, tacned 
him on shore, and would not permit him to perlorm the remainder of the 
voyage, and the said brig completed said voyage, and arrived at the port of 
New York on the 29:h day of January, 1844, where she now is. 

Fourth. That during tho whole time the libellant was on board the said 
brig, to wit, from the time of his entering on board thereof, to the time of 
his discharge therefrom, he well and faithfully performed his duty as such 
second mate, and was obedient to all lawful commands of the euid master, 
and the master of the said brig, whereby he became entitled to demand 
wages for the whole voynge of mid vessel till her return to the United 
States ; and at che time of his arrival in New York, there was due to him 
the sum of sixty dollare and upwards, over and above all just deduc- 


ons. 

Fifth. That all and singular the premises are trne, and within the Ad- 
miralty and Maritime jurisdiction of the United States and of this Honorable 
Court, 


Wherefore the libellant prays that process in doe form of law, according 
to the course of this Honorable Court in cases of Admiralty and Maritime 
may issue against the eaid brig Lowell, her tackle, apparel and 

furniture, and that all persons claiming any right or interest therein, may be 
cited to appear and answer all and singular, the matters aforesaid, and 
that this Honorable Court would be pleased to decree the payment of 
wages aloresaid, with coats, and that the mid vessel may be condemned 
and sold to pay the same; and that the libellant may have such other and 
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farther relief in the premises, as in law and justice he may be entitled to re- 
ceive, 
Beanarp Guancy. 
Sworn January 30th, 1844, 
before me, 
Groner W. Morrtos, 
U, 3. Commissioner, 
Borer & Beneoict, Proctora for Lib't. 
Bear, Advocate. 


No, 94.—Liach tw newt BY A SEAMAN FOR WAGES WHEN TNE VESSEL TAS 
LEPT THE PORT WHERE Hti8 VOYAGE ENDED—OA 18 ANOUT TO LEAYE-— 
IN WHICH CASES IMMEDIATE PROCESS MAY ISSUE WITHOUT A SUMMONS, 


To the Honorable Sarnuel R. Betts, Judge of the District Court of the 

United States for the Southern District of New York : 

The libel of John Graham, of said District, Jate seamaa on board the 
schooner State Rights, whereof Silvanus Cummings now is, or lately war, 
master, against the suid schooner, her tackle, apparel and furniture, and 
against all persons lawfully intervening for their interest in said schooner, ia 
a cause of wages, civil and maritime, alleges as follows: 

First. That, some time in the month of January Inst, said schooner, then 
lying in the port of Charleston, and bound on a voynge thence to Murfrees- 
borough in North Carolina and back, the snid master, by himec]for his agent 
hired the libellant to serve as seaman on board the said vessel. during the 
said voyage, at the wages of sixteen dollars per month, by verbal agreement, 
the libellant having signed no shipping articles, That in pursuance of said 
agreement the libellant entered on board and into the service of the nid ship 
as such seaman, on or about the twenty-ninth day of the said month of Ja- 
nuary. 

hit That the said schooner having taken on board a cargo, proceeded 
therewith, and with the libellant on board, for Murfreeaborough, where she 
eifely arrived and discharged her cargo, and made freight. That having 
taken on board another cargo, she proceeded therewith, and with the libel- 
lant on board, for the port of Charleston, where she safely arrived and dis- 
charged her cargo, and made freight, and her voyage ended. 

Third. That at the request of said master, the libellant continued on board 
the said schooner, at the wages aforesaid, and the sakl schooner having taken 
on board another cargo, proceeded therewith, and with the libellant on board, 
for the port of Jericho in the state of Georgian, where she safely arrived and 
discharged cargo, and made freight. That having taken on board a 
of live oak, she proceeded therewith, and with the libellant on board, for the 
port of Norfolk, where she safely arrived and discharged a portion of her car- 
yo, and made freight. That she proceeded from thence with the residue of 
her enrgo, and the libellant on board, for the port of Philadelphia, where she 
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mafely arrived and discharged her cargo, and made freight. That having 
taken on board another cargo, she proceeded therewith, and with the libel- 
lant en board, for the port of New York, where she safely arrived, and the 
libellant was duly discharged on the seventh day of August last, and the 
anid schooner has since made another voyage. 

Fourth. That during the whole time he was on board of said vessel to the 
time of hia diacharge therefrom, he well and faithfully performed his duty as 
euch seaman, and was obedient to all lawful ¢ommands of the said master, 
and the other officers of the said schooner, and was entitled to be paid his 
wages which were thea due, and amounted to the sum of wighty-nine dollurs 
and upwards, over and above all just deductions. 

Fifth, That the said schooner has left the port of delivery, where the 
said voyage ended, without paying to the libellant the balaoce of wages doe 
to him ns aforesaid, 

[Or this, if sf be true.— 

[Fisth. That the said schooner is about to proceed to sea before the end 
of ten days noxt after the delivery of her cargo or ballast J 

Sizth. That all and singular the premises are troe, and within the ndmi- 
ralty and maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libellant prays, that process in due form of law, accord- 
ing to the course of courts of Admiralty, and of this Honornble Court, in 
cases of Admiralty and Maritime jurisdiction, may issue against the sid 
schooner, her tackle, apparel and farniture, and that all persons claiming any 
right, tithe, or interest therein, may be cited to appear and answer upon oath 
all the matters aforesaid, and that this Honorable Court will be pleased to 
decree the payment of the wages aforesaid, and with costs, and that the said 
vessel may be condemned and sold to pay the same, and that the libellant 
may have such other and further relief in the premises as in law and justice 
he may be entitled to receive. 


Sworn, October 5, 1846, 
before me, 
Avexanosa Ganviner, 
U. 8, Commissioner. 
Buss & Benevicr, Proctor, 
Boar, Advocate, 


Jowx Gasman. 


No. 95.—A LiseL IN REM AND IN PERSONAM BY SEVERAL SEAMEN 
AGAINST A SHIP, FREIGHT AND MASTER, FOR WAGES AND SHORT AL- 
LOWANCE OF BREAD. 


To the Honorable Samuel R. Betts, Judge of the District Court of the Uni- 
ted States for the Southern District of New York. 
The libel of John C, Duffie, Alfred Sandford, Alexander Wilson, Benjn- 
min Hoffinan, Robert Twiss,and Charles M'‘Carty, of snid dirtrict, mari- 
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ners, late seamen on board the barque Chikle Harold, whereof one 

Crosby now is, or lately wae master, againt the eakl burque, her tackle, 
apparel and furniture, and the freight due for her cargo, now or lately laden 
therein ; also, against all persons liwfully intervening for their interest in 
said veasel, and against Croaby, muster of said vessel, in a cause of 
wages, civil and maritime, alleges as follows: 

First. That some time in the month of November, one thoveand eight 
hundred and forty-four, the barque Childe Harold, whereof the said 
Crosby was master, then lying in the port of New York, and bound on a 
voyage from the «aid port of New York, to one or more ports in South 
America, and back to a port of discharge in the United States; the said 
master, by himself or his agent, hired the libellants, the said Duflic, Hofl- 
man, Wilson, Sandford, M’Carthy and Twiss, to serve as seamen, and the 
libellant, Howland, to serve as an ordinary seaman on board said vessel, for 
and during the voyage, at and after the rate of wages of eleven dollara per 
month to each of the libellants, except the libellant Howland, who was to 
receive the wages of seven dollars per month. That, for the due perform- 
ance of the said voyage, the libellants signed shipping articles, which are 
now in the posession or under the control of the master or owners of the 
said vessel, and which the libellants pray may be produced to this Honor- 
able Court, for further certainty in the premises, nnd for the benefit of the 
fibellants. ‘That in pursuance of the said agreement, the libellants entered 
into the service of the exid vessel as auch seameco as aforesnil, on or about 
the thirteenth day of the month of November, in the year aforesaid. 

Second. That the snid vessel having taken on board a cargo, procecded 
therewith, and with the libellants on board, for the port of Callao, where 
she safely arrived, and delivered her cargo and made freight. That the 
sid vesse! having taken ballast on board, proceeded therewith, and with 
the libellants on board, for the port of Aquico, where she mafely arrived. 
That having there taken on board a cargo, she proceeded therewith, and 
with the libellants on bonrd, for the port of Arica, where abe safely arrived, 
and where she took on board some additional cargo, and proceeded to the 
port of New York, where she safely arrived,on or about the 4th day of 
October instant, where she now is, and where, since the arrival of the said 
vessel, the libellants have all been duly discharged from the service 
thereof, 

Third. That during the voyage from New York to Callao, and for about 
one month and a-half, the libellants were on a short allowance of good and 
wholesome ship bread, the bread which wns furnished to the libellants be- 
ing mouldy, rotten and wormy, and unfit to be eaten; and that during all 
the voyage [rom the port of Callao to Aquico, and from thence till the re- 
turn of the vessel to this port, and for the period of about six months and 
a-half, they were on a short allowance of good and wholesome ship bread, 
(the bread that was furnished to the libellante being of the same description 
us that furnished for their use on the passage to Callao,) the said master 
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having noglected to put on board the requisite quantity of provisions for 
the mid voyoge, according to the act of Congres: in such case made and 
provided. 

Fourth, That during the whole time the libellante were on board the mid 
veasel, they well and faithfully performed their duty os such scamen, us 
aforesaid, and were obedient to all lawful commands of the mid master and 
the other oflicere of the vessel, whereby and by reason of being put on 
euch short allowance as aforesaid, they became entitled to demand from the 
mid vessel as follows :—The libellant Duffie, for his wages and short allow- 
ance, the sum of one hundred and forty-six dollars and upwards, and each 
of the libellanta Hoffman, Wilson, Sandford, Twias, and M'Carthy, the sum 
of eighty-cight dollars, and to the libellant Howland, the sum of fifty-six 
dollars. 

Fits. That alland singular the premises are true, and within the Ad- 
miralty and Maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libe!lants pray that process in due form of law, according 
to the course of this Honorable Court in cases of Admiralty and Maritime 
jurisdiction, may issue against the said barque Childe Harold, her tackle, 
apparel and furniture, and her freight aforesaid ; and that the said 
Crosby, master of the said vessel, and all persons having any right, tive, or 
interest in said barqve, her tackle, apparel and furniture, may be cited to 
appear and answer all the matters aforesaid, and that this Honorable Court 
would be pleased to decree the payment of the wages and short allowance 
aforesaid, with costs, and that the suid vessel may be condemned and eold 
to pay the same, and that the libellants may have such other and further 
relief in the premises, os in law and justice they may be entitled to receive. 

(Signed by the Lilellants.) 

Sworn, &c, 

Bura & Benroict, Proctors for Libellants. 
E. Bunn, Advocate. 


a 


No. 96.—Line. ix BEM BY THE SEAMEN OF A CHINESE JUNK FOR waces, 
EXPENSES, AND PASSAGE MONEY Home. 


To the Honorable Samuel R, Betts, Dissrict Judge of the United States 
for the Southern District of New York. 

The libel of Hia Siang, Ungti, Lin Chengsi, Koesing Thiane, Chien Atia, 
Lim Akecing, Kho per le, Lip hap, Sim agu’ Chien ten yeng, Lia Iai, Tan 
Sam Seng, Ungtian yong, Yer Achin, Lim ale, Gobun hap, Chen asp, 
Chwa Ackun, Lim tai Cheng, Chia a sory, Ong a Hiong, Tan a lak, Chew 
ate, Khoto Sun, Ung aiong, Sio on chiok, Chinese mariners of the province 
of Canton, in China, against the Chinese junk Keying, her tackle, apparel 
and furniture, and against all persone intervening for their interest therein, 
in @ enuse of wages, civil and maritime, alleges os follows: 
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First. That they were shipped o# mariners at Whampoa, near Canton, 
in China, in @ certain vessel called a Chinese junk, bearing the name 
Keying, now lying in the port of New York, by one Kellet, who 
assumed to be the master thereof, for a yoynge to Batavia or Singapore, 
for sugar or opium, and then to Chusan, or any other port, bat the voyuge 
was to continue only eight months, afler which they were to continue with 
the ship or not, as they pleased; and whatever port they went to, they 
were to be sent back to Canton or Whampoa by the mid Kellet, as master 
of the said vessel, who was to pay all their expenses in soch foreign ports, 
That they were eo shipped on the fourteenth day of September last, by a 
Written contract, which was retained by said Kellet. 

Second. That they all then entered on board the sald junk, and the said 

junk sailed from Whampoa with them on bourd as the crew thereof, and 
they continued on board, working as such crew, until they arrived at New 
York some time since, and have continued on board of the said jank, as the 
crew thereof, until the eixth day of September instant, when they quit the 
supe. 
' Third. That the snid vessel did not stop at Batavia nor Singapore, nor 
procure any cargo of sugar or opium, or other cargo, but they were forced 
to come in the veseel to this port of New York, and there the voyage appeared 
to have been for the purpove of exhibiting the junk, its fixtures and crew, 
as 8 curiosity, and for hire, by which the said Kellet, and those who bon 
been connected with him, have made large sums of money, 

Fourth. That on the voyage they were greatly dissatisfied, sak cempaniat 
soch dissatisfaction to the said Kellet, when they found that they had passed 
Juva and Singapore, but were forced by violence and severity, by blows 
and stripes, to work the junk on her voyage. 

Fifth, That since their arrival at New York, they have become anxious 
to return home to China, where they have fumilies, and ure destitute of all 
means of support, and of all means of getting home to China, and are un- 
provided with clothing or necessaries for resisting the weather of the cold 
climate of this country. 

Sisth. That the said junk is now ready for sea, having been lately made 
ready for that purpose, and is about proceeding on some voyage ou the high 
seas, to these libellants unknown, without providing them with the means of 
returning home, or of support in the mean time, and they are po longer 
bound to continue with the said junk. 

Seventh. That the monthly wages which they were to receive were at 
the following rates :—Hia Siang, eleven dollars; Sim ogu and Ungti, each 
nine dollars ; Ling Chensi, Kho Sing thiam, Lia lai, Leina Kung, Khor per 
le, Lip hap, Chin ten yeng, Tam Sam eeng, Ungtian Yong, Chein a tai, 
eéch eight dollars a month; and Yer a chin, Lim a lee, Gobun hap, Cheva 
asa, Chiva Achan, Lim tai chong, Tan a lak, Chin Assey, Ong a Hiong, 
Chien ate, Khote sun, Ung a cong, Sio a chiok, were each to receive six. 
dollars, all which wages were duc to them, to be computed from the time of 
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sailing to the sixth day of September instmnt, only deducting three months 
wages in advance paid to cach, and the forther sum ol twelve dollars each, 
ainee their arrival here, which was for their expenditures while bere ; and 
your libellant, Hia Siang, receiving four montha advance wagea at Wham- 


poa. 

Eighth. That they are severally entitled to wages from the time of their 
shipping and sailing in the suid junk to the last mentioned date ; and also to 
movey sufficient to procure a passnge back to China, and to support in the 
mean time, until they can procure such passage, which will cost between one 
and two hundred dollars for each mun, 

Niath, That all and singolar the premises are true, and within the admi- 
ralty and maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore your libellants pray that process in duc form of law, according 
to the course of this Honorable Court, in causes of Admiralty and maritime 
jurisdiction, may issue against the said vessel the Chinese junk Keying, her 
tackle, apparel and furnitare, and that all persons claiming any mght in said 
yearel, and especially the said Kellet, may be cited to appear and answer 
thie libel, and all the matters aforesaid, and that the said vessel, her tackle, 
apperel and furniture, may be condemned and sold to pay the amount duc 
to the libellants, with interest and costs, and that the libellants may havo 
such other and further relief in the premises as in law and justice they are 
entitled to receive, , 


(Signed,) 
Ong Ahiong, Chien Atai, Yea Achin, 
Chew Ad, Lim Akeing, Lim Ale, 
Khote Sun, Kho per le, Gobun Hap, 
Ung Aiong, Lip hap, Chiva Asn, 
Bio a Chiiok, Sim ago, Chiva Achan, 
Hin Siang, Chien ten yeng, Limtai Chong, 
Ung ti, Lia lai, Tan a la, 
Lin Cheng Li, Tam Sam seng, Chin Assey, 
Koesing Thiam, Ung tian yong, 

Sworn Sept. 7th, 1817, 

before me, 

Cuartes W. Morrox, 

U. 8. Commiasioner. 


D. D. Lorp, Proctor. 
D. Loup, Advocate, 
No. 97.—Linet m PeRSoNam AGAmET AN OWNER FOR THE TWO MONTHS 
EXTRA PAY PAYABLE TO THE CONSUL ON DISCHARGE. 


To the Honorable Bamuel R. Betts Jadge of the District Court of the 
United States for the Southern District of New York: 
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The libel and complaint of Thomas Tucker, of sid District, late mate, 
and William Caron, late cook and steward, on board the brig Caroline 
whereof Oliver Jenkins late was master and Frederick J. Henop, owner, 
agninet the eid Frederick J. Henop, owner as aforesaid, in a cause of wages, 
civil and maritime. alleges as follows: 

First. That some time in the month of February last past, the eid brig, 
then lying in the port of New York, and boand on a voyage thence to the 
port of Liverpool, and thence to such ports or places as the master might 
direet, and back to a port of discharge in the United States. the said master; 
by himeelf or his ayent, hired the libellant, Thomas Tucker, to serve as 
mate on board the sid brig for and during the sud voyage, at and after the 
rate of wages of thirty dollars per month ; and the libellant, William Car- 
ver, as cook and steward, for sak! voyage, at and after the rate of wages of 
twenty dollars per month. And that for the due performance of the suid voy- 
age the libellants signed shipping articles, which the libellants pray may be 
produced to this Honorable Court by the sald owner, for further certainty in 
the premises, and for the benefit of the libeliants. And that in pursuance of 
the exid contract the libellante entered into the service of the said brig as 
aforesnid on the seventeenth day of the said momh of February. 

Second, That the said brig having taken on board a cargo, proceeded 
therewith, and with the libcllants on board, for the port of Liverpool, where 
she eafely arrived and delivered her cargo, and made freight. That having 
taken on board another cargo of divers goods and merchandise, she proceeded 
therewith, and with the libetlants on board, for the port of New York. That 
the mid brig leaked badly soon after leaving the said port of Liverpool, 
whereupon the exid master put into the Cove of Cork, where the said veesel 
was sold, and the libellant, Thomas Tucker, was discharged from the mid 
brig by the said master, and he proceeded thence to Liverpool, where he 
entered as & passenger, without wages, on board the ship Europe, bound for 
New York, whero he arrived on the second day of June instant. And your 
libellant, William Carver, was aleo discharged by the said master, and re- 
turned to the port of New York in the bark Governor Douglas, where he 
arrived on the said second day of June instant. 

Third. That said brig was an American vessel, in the merchant service, 
and owned by a citizen or citizens of the United States, and that the libcl- 
lanta were described in the crew list of said brig as American seamen. 

Fourth. That at the time the libcllants were discharged from the snid brig 
the said master did not pay into the hands of the libellanta, nor into the hands 
of the American consul at that port, nor into the hands of any other person 
for tho use of the libellante, the three months extra pay, by the act of Con- 
gress in such casc made and provided, directed to be paid to a seaman in an 
American vesecl on his discharge in a foreign port. ~ 

Fifth, That libellants are each entitled to demand from the owner of the 
mid brig such two month's extra pay; your libellant, Thomas Tucker, the 
som of sixty dollars, and your libcllant William Carver the sum of forty 
dollars, 
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Sith. That all and singular the premises are troe, and within the Admi- 
reity and Maritime jurisdiction of the United States, and of this Honorable 
Court. 

Wherefore the libellant prays, that process in due form of law, according 
to the course of this Honorable Court, in causes of Admiralty and Maritime 
jurisdiction, may issue aguinst said Frederick J, Henop, owner as aforesaid, 
that he may be compelled to answer all the matters aforesaid, and that this 
Honorable Court would be pleased to decree the payment of the extra wages 
aforeanid, and that the libellant may have such other and further relief in the 
remisea as in law and justice he may be entitled to receive, 

Sworn, &c. 

Tsomas Tucks, 
his 
Wiitiam 4 Canvea. 
mark, 


Beas & Bewenict, Proctors. 
E. Burs, Advocate. 


No. 98.—A Lis 1" REM BY THE PILOT OF A PROPELLER ENGAGED xX TOW- 
ING ON THE HUDSON RIVER, THE CHAMPLAIN CANAL, AND LARE CHAMPLAIX, 
FOR WAGES. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 

United States, for the Southern District of New York: 

The libel of George Mygatt, of said District, mariner, against the steam 
propeller Pilot, whereof David Farr now is, or late was, master, her engine, 
tackle, apparel, and furniture, and against James W. Low and Francis 
Dow, owners of said eteam propeller Pilot, and against all pereons interven- 
ing for their interest in said beat, ina cause of wages, civil and maritime, 
alleges as follows: 

First. That some time ia the month of November last the above named 
owners did, by themselves or their agents, hire the libellant to serve as pilot 
on board of such steam propeller as the said owners should designate in the 
line of propellers running from New York, on the Hudson river, and thence 
by the way of the canal and Lake Champlain, to St. Johns in Lower Ca- 
nada, for the season then next ensuing, at the usual and customary wages, 
wal das Wonigus tac whist Yass Wallan, is yooetonn Yohin, ind corend on plot 
being twenty-five dollars per mouth. Thet in pursuance of such agreement, 
the libellant first entered on board and into the service of the steam propeller 
Pheenix, one of said line, ns such pilot as aforesaid, on the thirteenth day of 
April last. 

Second. That the libellant continued on board said boat Pharnix, as euch 
pilot, until the tenth day of June following, when, by the orders of the said 
owners, or their agent, he was transferred on board the steam propeller Pilot, 


another of enid line, and continued to navigate ber as pilot, being engagod 
in carrying cargo, and towing boats, and earning freight, between the places 
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and on the river aforesaid, until the twenty-fifth day of November instant, 
when the seasoa ended, and the boat was laid up, aod the libellant dis- 
charged. 

Third. That during the whole time the libellant was on board the said 
ateam propeller Pilot, to wit, from the time of his entering on board thereof 
to the time of his discharge therefrom, he well and fuithfolly performed his 
duty as such pilot ns aforesaid, and was obediant to all lawful commands of 
the aid master, whereby he beeame entitled to demand and have of and 
from the said boat Pilot and her owners, the sum of one hundred and four- 
teen dollars and upwards, over and above all just deductions. 

Fourth, That all and singular the premises are true, and within the Admi- 
ralty and maritime jurisdiction of the United States, and of this Honorable 
Court. 

Wherefore, the libellant prays that process in due form of law, according 
to the course of this Honorable Court in onses of Admiralty and maritime 
jurisdiction, may issue against the said steam propeller Pilot, her tackle, ap- 
parel and furniture, and that the said owners, and all persons intervening for 
their interest in said boat, may be cited to appear and answer all the matters 
aforesaid, and that the aaid vessel may be condemned and sold to pay the 
wages aforesaid, and that the libellant may have such other and further re- 
liel'as in law and jestice he may be entitled to receive. 

Grorce Mvoatt. 

Sworn, &c., before me, 

Joux W. Ne.son, 

U. 8. Commissioner. 
Bear & Bexeorcr, Proctors, 
E. C. Bewrnicr, Advocate. 


No. 99.—Lipe. in PERSsONAM BY A MASTER AGAINAT TILE OWNER FOR 
wacke—vid, the form ante, page 208. 


No. 100.—List. acaixeT OwNERS FoR FiLoTace, 


To the Honorable Samuel R, Betta, Judge of the District Court of the 

United States for the Southern District of New York : 

The libel of Martin Gray, of anid district, pilot, against Russel H. Post, 
William Layton, Noah Stokeley, and Richard P. Williams, now or late 
owners of the ship Elizabeth Dennison, in a cause of pilotage, civil and ma- 
Titime, alleges as follows : 

First. That sometime io the month of July, A. D. 1848, the said ship 
then being in the port of N. Y., under the command ofone = Spencer, the 
said owners by themeelves, or their agents, employed the libellant to take the 
said vessel to sea, from the port of N, Y.,a8 pilot, That accordingly the 
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libollant went on board said vessel. and took charge of the same, and did 
pilot her to sca on or about the twenty-fifth day of Joly aforesaid. 

Second. That the libellant ie a regular pilot, and did his duty faithfully and 
necording to the best of his ability, as the pilot of said vessel, and ix entitled 
to the regular and lawfal fees for such serviec, which amount to the sur 
of thirty dollars and sixty-three cents, which eum the said master has od- 
mitted to be doe, and promised to pay from time to time, bat which ix eull 
doe and unpaid. 

Third. That all and singular the premises are true, and within the Admi- 
ralty and Muritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libellant prays that a warrant of arrest, in doe form of 
law, according to the practice and course of this Honorable Court, in cases 
of Admiralty and Maritime jurisdiction, may isue against the mid Rose! 
H. Post, William Layton, Noah Stokeley, and Richard P. Williams, and 
that they be cited to appear and answer upon oath all and singular the 
premises aforesaid, and that this Honorable Court will be pleased to deeree 
the payment of the amount due to him aforesaid, with interest and costs, 
and that he may have such other and further relief as in law and justice ho 
may be entitled to receive. 

Sworn to before me, this day 

of Nov. 1849, 
Cuaates W, Newton, 
U, S, Commissioner, 
C. L. Bexentct, Proctor. 
E. C. Benevicr, Advocate. 


No. 101,—Lise. sy Thr HOLDER OF A BOTTOMRY BOND AGAINST SHIP, 
FREIGHT AND CARGQ, 


To the Honorable Samuel R. Betts, Judge of the District Court of the 

United States for the Southern District of New York : 

The libel of Charles C. Keyser, of Pensncola, in the territory of Florita, 
against the brig Bridgeton, (whereof William A. Benedict now is, or lately 
was master and part owner,) her tackle, apparel, and furnitare, and againet 
all persons lawfully intervening for their interest therein, in © cause of bot- 
tomry, civil and maritime, alleges oa follows: 

First. That the raid brig Bridgeton, while on a voyage from Laguira to 
the port of New York, during the month of August last, encountered a se- 
vere storm and gale, which injured the said brig, so that they wore obliged 
to bear away for Pensacola, to refit the sid brig, and to procure repairs, 
supplics, and necessaries to enable the said brig to perform her intended 
voyage to New York. That the said William A. Benedict being a stranger 
nt Pensacwia, and being in want of money to poy for the repairs of mid 
brig and fit her for sea, and furnial her with proviaons and other supplies 
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neecesary for the prosecution of his intended voyage, and having no other 
means of procuring the same, borrowed from the libellant, with the com- 
tission thereon, the sum of two thousand one hundred and seventy-nine 
dollars and eighteen cents upon the bottomry and bypothecation of the said 
brig, cargo, and freight, and that the said sum was advanced and paid ac- 
cordingly. 

Second. That in consideration of the said advance, and in fulfilment of 
the agreement of bottomry and hypothecation as afvresaid, he, the eald 
William A. Benedict, the master, did, by a certnin bond or instroment of 
bottomry and hypothecation, a copy of which is hereto annexed, bearing 
date at Pensncola, the seventeenth day of September, A. D. 1842, by hira 
signed and duly executed, in the presence of two credible witnesses who 
have subscribed their names thereto as witnesses of the duc execution 
thereof, bind the suid brig, the tackle, apparel and furniture of the same, 
and also the freight now due and which might become due hereafter, to the 
owners of the said brig, for her then present voyage, and also the cargo 
then on board, and about to be put on board said brig, as security for the 
paymeat of a certain bill of exchunge drawn by the said William A, Be- 
nedict on John R. Tatem, of Philadelphia, payable at sight, for the anid 
eum of twenty-one hundred and seventy-nine dollars and eighteen cents, in 
fuvor of’ the aiid libellant, for the said advance so made, to repair and refit 
the aaxd brig as aforesaid ; and the said master did further agree in and by 
the said bond, that the said brig, her tackle, apparel and furniture, ber 
freight and cargo, should be at all times liable and chargeable for the pay- 
ment of the said bill of exchange until the payment thereof, 

Third. That the said bill of exchange having been presented in duc 
time to the said J. R. Tatem, was not accepted nor paid, and was duly pro- 
tested on the twentieth day of October instant. 

Fourth. That the said sum of twenty-one hundred and seventy-nine dol- 
lurs and eighteen cente wae eo advanced and paid by the libellanta to the 
sai) master, for the purpose oforesaid, and was neecssary thercfor, and that 
the said brig could not have sailed from Pensncola, if the sime had not been 
advanced and paid az aforemid ; that the said brig, upon being so repaired, 
proceeded to the port of New York, where she arrived in the present month 
of October, to wit, on the sixteenth day of the snme month. 

Fifth. That the libellant has not received the aforesaid sum of twenty- 
one hundred and eeventy-nine dollars and eighteen cents, though the samo 
has been demanded from the sid J, R. Tatem, and the payment thereof 
frequently requested of the «id master, and that the mid bill of exchange 
and the said bottomry and hypothecation remain entirely unsatisfied, to the 
reat damnge of the libellant, 

Siz:h. That all and singular the premises are true, and within the Admi- 
ralty and Maritime jurisdiction of the United States, and of this Honorable 
Court. 

Wherefore the libellant prays that process in due form of law, according 
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to the course of this Honorable Court in cases of Admiralty and Maritime 
jurisdiction, may ixsue aguinst the enid brig Bridgeton, her tackle, apparel 
aod furniture, and her freight and cargo, and thut all persons having, or 
pretending to have any right, tide or interest therein, may be cited to ap- 
peur and answer all and singular the matters aforesaid, and that this Ho- 
norable Court woald be pleased to decree the payment of the amount so 
due, with interest and costa, and that the auid brig, ber tackle, apparel and 
furniture, and freight and cargo, may be condemned to pay the same; and 
that the libellant may have such other and further relief as in law and jus- 
tice he may be entitled to receive. 
Cnantes ©. Kerarr. 
By C. R, Rosen, his Att'y. 
Buar & Deseoict, 
Proctors jor Libellant, 


E. Bean, Advocate, 


Southern District of New York, ss. : 

Christopher R. Roberts being sworn, xiys—That he is the Attorney in 
fact und agent of the libellant, Charles C. Keyser, who resides at Pensacola. 
That he hns read the foregoing libel, and knows the contents thereof, and 
that the same is true, to the best of his knowledge, information and belief. 

Cc, R. Ronear, 

Subscribed and aworn to this 26th day 

of October, 1542, before me, 
Geonce W. Morron, 
U. S. Commissioner. 


COPY POND. 
To all men to whom these presents shall come: 

I, William A. Benedict, mariner and maater of the brig Bridgeton, of New 
York, of the burihen of 126 51-45tha tons, now at anchor in the bay of 
Penmoola, send greeting: Whereas, 1, the snid William A. Benedict, mas- 
ter of the aforesaid brig, now in prosecution of a voyage from Laguira to 
New York, having put into Pensacola Bay for the purpose of making repairs 
and other expenses, have drawn a bill of exchange of even date with these 
presenta, upon J. Rt. Tatem, Esquire, of Philadelphin, for the sum of twen- 
ty-one hundred and seventy-nioe dollars and eighteen cents, in favor of 
Charlee C, Keyser, Esq, of Pensacola, in the territory of Florida, which 
amount of said bill of exchange was at my request, and to fit the mid brig 
for going to sea, advanced and expended by the mid Charles C. Keyser: 
Now know ye, that I, the sid William A, Benedict, for and in consideration 
of the premises and of ove dollar in hand paid, by these presenta, do bind 
myeclf, my heirs, executors, and administrators, and nlso the owners of the 
said brig, to the just and true payment of the said bill of exchange, as 
well as the said brig Bridgeton, the tackle and apparel of the came, together 
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with the freight now due, and which may become due hereafter to the 
owners of the said brig Bridgeton for her present voyage, and also the cnr- 
go now being on board of mid brig, and about to be put on board of the 
same, pledging and hypothecating all and singular the same to the said 
Charles C. Keyser, his heira, executors and administrators, for the payment 
in full of the said bill of exchange, according to its terms and tenor. And 
the said William A. Benedict doth covenant with the mid Charles C. Key- 
eer, that fam the master of the said brig Bridgeton, and have authority to 
eharge the same, her freight and cargo as aforesnid, and that the eame shall 
at all times be liable and chargeable for the payment of the said bill of ex- 
ehange until the payment thercof, according to the true intent and meaning 
of these presents, 

Io witness whereof, I have hereto set my hand and seal to three bonds of 
this tenor and date, one of which being satisfied, the other is to be null and 
void at Pensacola, this J7th day of September, A. D. 1842. 

Wa. Anos Benepicr, [t. s.] 

Witnesses— 

H. FP. Ixcnanam, 
Witttaxn Liveas, 


No. 102.—Linet 1% REM AGAINST A SHIP BY A CONSIGNEE OF GOODS, OX 
A BILL OF LabINo, FOR NOT DELIVERING THE GOODS IN GOOD ORDER. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York : 

The libel of Herman Boker, of the city of New York, merchant, against 
the Norwegian brig or vessel called the Aurora, whereof Cord Hjorth was 
and is master, her tackle, apparel and furniture, and all persons intervening 
for their interest therein, in & cause of contract, civil and maritime, alleges as 
follows: 

First. Thot some time in the month March, one thousand eight hundred 
and forty-seven, Maurice Harting shipped on board eid brig, then lying in 
the port of Antwerp, in the kmgdom of Belgium, and bound to the port of 
New York, in good order and well conditioned, to be carried and tran 
in said brig to the port of New York and delivered to the libellant in like 
good order, eigthy-seven packages of merchandise, for the freight of three 
and a half dollars per ton of ane thousand kilograms, and average accua- 
tomed to be paid by the libellant, the ssid Maurice Harting receiving there- 
for, from the said master, a bill of lading, a receipt and contract, whereby 
and wherein the said master charged his body and goods, and also the said 
vessel, her tackle, apparel, and furniture, for the performance of exid contract, 
a copy of which is hereto annexed. 

Second. That said brig sailed from the said port of Antwerp for the port 
of New York, with the said merchandise on board, where she arrived on or 
about the twentieth day of May, 1947, and now is; but notwithstanding the 
fibellant has been at all times ready and willing, and still is ready and wil- 
ling, to receive the said merchandise in good order, and on a0 receiving the 
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same to pay the freight thercon, yet the mid master has not yet delivered 
the said merchundise to the libellant in good order and well conditioned ; but 
owing to the careless, negligent, and improper manner in which the said 
merchandise was stowed, and the want of proper care on the part of the said 
master, bis officers and crew, and persons employed by him or them, and by 
reason of permitting the passengers and othcr pereons to throw water and 
filth on and among the cargo, and on a false and open deck, the same ran 
through upon the said cargo and damaged scventeen packages containing 
cutlery and other hardware and iron goods, greatly, whereby the libellant 
hos sustained damage to the amount of twelve hundred dollars. 

Third. That enid brig is a forcign vemel, and is taking in cargo, and is 
about to leave this port and the United States, and the «aid master has re- 
fused, and refuses, to pay said damage and to deliver eid merchandise in 
good order, so that the libellant will be without remedy unless by proceedings 
against mid vessel, her tackle, apparel! and furniture. 

Fourth, That all and singular the premises are truce, aud within the admi- 
ralty and maritime joriediction of the United States and of this Honorable 
Court. 

Wherefore the libcliant prays that process in due form of law, according 
to the course of this court in cases of admiralty and maritime juricdiction, 
may issue against the eaid master and against the said brig, her tackle, ap- 
parcl, and furnitore, and that all persons claiming any interest therein may 
be cited to appear and answer, al! and singular the matters aforesaid, and 
that this Honorable Court would be pleased to decree the payment of the 
damages aforesaid, with costs, and that the «nid vessel may be condemned 
and sold to pay the same, and that the libellant may have such other and 
further relief in the premises az in law and justice he may be entitled to 
reevive. 

Heamas Boxter, 

Sworn to before me, this 

10th June, 1847, 
J. W. Netaon, U. S. Commissioner, 
Bvan, Bexeorer & Beeue, Proctor. 
Benevict, Advocate. 


(Annex a Copy of the Bilt of Lading.) 


No, J0R.—A Lise. IN PERSONAM AGAINST A CONSIGNEE FOR FREIGHT ON 
BILL OF LaDING, 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York: 

The libel of A. F. Jenness, William Chase and Edward Leavilt, com- 
posing the firm of Jenness, Chase & Co., owners of the bark Ranger, her 
tackle, apparel, and furniture, against Christopher R. Robert and Howell 
L. Williams, composing the firm of Robert & Willmma, of the city of New 
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“York, merchants, in a cause of contract, civil and maritime, alleges ns 
follows : 

* First. That they were, at the times hereinafter mentioned, and etill are, 
the owners of the bark Ranger, and that Woodbury Dyer wns then the 
master thereof. 

Second. That some time in the mooth of May last, the said bark, then 

lying in the port of Cardenas, and destined on a voyage thence to the port of 
New York, A. B. shipped on beard the said vessel twenty hogsheads of sugar, 
‘weight and contents unknown, to be therein carried from the said port of 
Cardenas to the port of New York, and there to be delivered, the dangers 
of the xeas only excepted, in like good order as they were received, to the 
defendants, Robert & Williams, or to their uasigna, he or they paying freight 
for the same at the rate of four dollars and fifty cents per hogshend, without 
primage and average accustomed, And, accordingly, the said master, at the 
port of Cardenas, on the sixteenth day of May, one thousand eight hundred 
and forty-nine, aflirmed to the usual bills of lading, and delivered the same 
to the shippers of said cargo, a copy of which bill of lading is hereto annexed, 
marked “ Schedule A.” 
+ Third: That in the enme month said A. B. aloo shipped on board the mid 
bark for the same voyage, eighty hogeheads of Muscavado sugar and sevens 
ty-nine hogelieads of molasses, on deck, weight and contents unknown, to be 
likewise delivered at the port of New York to the respondents, or to their 
ascigna, he or they paying freight for the same at the rate of four dollars and 
seventy-five cents for each hogehead of sugar, and two dollars and fitty cents 
for each one hundred and ten gallons, gross custom house guage of the casks 
delivered, of molasses, in New York, without primage and average accus- 
tomed. And the said master, on the seventeenth day of May, signed the 
‘paual bills of lading, and delivered the sume to the shippers, a copy of which 
is also hereto annexed, marked “ Schedule B.” 

Fourth. ‘That acon after the said bark, with the said cargo on board, set 
sail from Cardenas for New York, and there in due time aafely arrived, and 
the said sugar and molasses were duly delivered to the said Robert & Wil- 
Jinens, and were by them accepted and received. 

Fifth. That by reason of the premises, the said Robert & Williams be- 
came bound to pay to these libellants the freight for the said merchandise, 
which amounted in the whole to the sum of seven hundred and eighteen 
dollars and twenty-seven cents, as is more particularly set forth in the eched- 
ule hereto annexed, marked C. 

Sirth. That the said Robert & Williams, notwithstanding they have 
aceepted and received the suid merenandise, and that in like good order and 
condition as it was shipped, have refused to pay the freight for the sume, 
although often thereto requested ; and there is now due the libellants for the 
freight on enid merchandise, the eum of seven hundred and eighteen dollars 
and twenty-seven cents, with interest. 

Seventh. That all and singular the premises are truc, and within the Ad- 
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able Court 


Whaerefore the libellant prays, that a citation in due form of law, according 
to the course of this Honorable Court in cases of Admirnity and Maritime 
jurialiction, may issue agninst the enid Robert & Williams, and they be cited 
to appear and anwwer upon onth, all and singular, the matters aforesaid, and 
that this Honorable Court would be pleased to decree payment of the freight 
aforesaid, with interest and coats, and that the libellants may have soch other 
find further relief in the premises ng in law and justice they may be entitled 
to receive, 


Sworn, July 8, 1949, 
before me, 
J. W. Newson, 
U. 8. Commissioner. 
(©. A. Besgorer, Proctor, 
E. C, Benevicr, Advocate, 


Schedule A. 
Shipped in good order and condition, by on board the 
bark called the Ranger, whereof Dyer is master, now lying at the port of 
Cardenas and bound for New York, To my, twenty hhda, su- 
Pein, OF, with 33.219 Ibe nett, being marked and numbered as in the 
ho.1—4, margin, and are to be delivered in the like order and condition 
nt the port of New York, the dangers of the sea only excepted 
‘unto Mezera. Robert & Williams, or to their assigns, he or they paying freight 
for the said, four dollars and filly cents per each hhd., without primage and 
average aceustomed. In witness whereof the master or porser of the snid 
vessel hath affirmed to four bills of lading, all of this tenor and date, oue of 
which being accomplished the others to stand void, 
Dated in Cardenas, the 16th day of May, 1849, 


A. F, Jenxcas, 


Woovavay Dyrr. 
Schedule B. 

Shipped, in good order and well conditioned, by in and 
upon the good bark called the Ranger, whereof Woodbury Dyer ix master, 
for this present voyage, and now lying in the port of Cardenas, and bound 
for New York, eighty hhda, of Muscovado sugars, containing one hundred 
and eighteen thousand eix hundred and twenty-six pounds, nett, 

Seventy-nine hhds. of molasses, containing eleven thousand 
nw, three hundred aud seventy-four gallons, of which seventy-ninc 
fo Mile of bhde, are on dock, being marked and numbered as in the margin, 


Rin Sh and to be delivered in the like good order and condition at the 
“ict. aforemid port of New York, all and every the dangers and acci_ 
dents of seas and navigation of whatever nature or kind excepted 

nto Mesers. Robert & Williama, or to their assigns, he or they paying 
freight for the said goods four dollare and seventy-five cents per each hhd. 
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of sugar, and two dollars and fifty certs per each one hundred and ten gal- 
lons, grove custom house guage, of the casks delivered of molasses in New 
York, withoot primage and average accustomed. In witness whereof the 
master or purser of the said bark has affirmed to three bills of Iading, all of 
thie tanor wod date, one of which being sccompliched the other to stand 
void. 
Dated in Cardenas, the 17th May, 1849. 
Weight and contents unknown. 

Woopsvry Drea. 


Schedule C. 
Messrs. Roastat & Wituans, 
To Bark Rancta Dz, 
To Freight from Cardeoas, 
20hhds. Sugar . . . «| ot $50 $9000 
mmr Of &§ , ., , , , 47% 33000 
~e 79 “ Molnmes, 10,924 gaila gross 
guage casks, at $2 50 pr. 110 galls, 248 27 
$718 27 


New York, June 19, 1849, 


No. 104.—Liee. 1 PERBONAM ON A CHARTER PARTY AGAINST THE 
CHARTERER FOR CHAATER MONEY, 


* To the Honorable Samuel R. Betts, Jndge of the District Court of the 
United States fer the Southern District of New York : 

The libel of Henry M. Allen, master, part owner, and agent of the brig 
Josephus of Mattapoisetts against George Whitaker of the city of New York, 
merchant, in a cause of contract, civil and maritime, alleges as follows : 

First. That some time in the month of March, one thousand eight hun- 
dred and forty-five, the eaid brig being then in the port of New York, the 
said libeliant made and concloded with the respondent, a charter party, (a 
copy of which is hereto annexed, and to which the libellant craves leave to 
refer,) bearing date the tenth day of March, in the year aforomid, by which 
the libellant, for and in consideration of the covenants and agreements, there- 
inafter mentioned, to be kept and performed by the enid respondent, did cove- 
nant and agree on the freighting and chartering of tho said brig unto the 
enid respondent for a voyage from the port of New York to Antigua, La 
Guayra, and Poerto Cabello, and back to New York, on the terma in the 
said charter party mentioned, that is to say, 

Ast. The mid libellant engaged that the said brig, in and during the said 
voyage, should be kept tight, staunch, well fitted, tackled, and provided with 
every requisite, and with men and provisious for such a voyage. 
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2nd. The snid libellant engaged that the whole of the said brig, (with the 
exception of the cabin, and the necessary room for the accommodation of the 
trew and the stowage of the eile, cables and provisions,} should be at the 
‘pole use and disposn! of the snid respondent during the voyage aforesaid, 
And that no goods or merchandise whatever should be laden on board oth- 
erwise than for the respondent, or his agent, without his consent, on pain of 
forfeiture of the ammount of freight agreed upon for the same. 

3d. The libellant further engaged to take and receive on board the seid 
brig, during the aforesaid voyage, all such lawful goods and merchandise as 
the said respondent or his agent might think proper to ship, 

Second. That, among other things, it was by the said charter party cove- 
nented and agreed that the said respondent, for and in consideration of the 
covermots and agreements to be kept and performed by the said libellant, 
chartered and hired the sid brig on the terms fullowing, therein mentioned, 
that is to say, 

ist. The euld reepondent engaged to provide and furnish to the eaid brig 
the necessary cargoes or ballast for her lading at the several ports aforesnid. 

2nd. The said reapondent further engaged to pay to the «aid libellant, or 
his agent, for the charter or freight of the said brig daring the voyage afore- 
said, in the manner therein following, that is to say, 

Five hundred and ten (510) dollars per calendar month for each and 
every month, end pro rata for any unexpired month that said vessel might 
be employed, payable in current money of the United States, also to pay all 
the brig’s foreign port charges, lighterage and pilotage. 

The master to have what money he might require in foreign ports for 
@isbursemeats, and the balance payable on discharge of the cargo in New 
York. 


_ Third, Aod the libellant farther alleges and propounds, that afterwards, 
to wit, on the twentieth day of March, in the year aforesaid, at the said port 
of New York, the said brig being then and there tight, staunch, well fitted, 
tackled, aod provided with every requisite, and with men and provisions ne- 
cessary for such a voyage as in aaid charter party mentioned, the said libel- 
lant and R. Gray, master of the brig aforesaid, loaded and received on 
board of the sald brig, a full cargo of lawfal goods, with which the eaid 
master immediately set eail and proceeded to the port of Antigua afore- 
said, where being afterwards, to wit, on the third day of April, in the year 
aforesaid, arrived, the said master then and there made a delivery of such 
part of said cargo as was destined for Antigua aforesaid, to the agents or 
consignees of the said respondent. 

Fourth. That the said master afterwards, to wit, on the twelfth day of 
April, in the year nforesnid, sct mil and proceeded from the said port of An- 
tigua to the port of La Guayra aforesaid, where being afterwards arrived, 
to wit, on the sixteenth day of April, in the year aforesaid, the eaid master 
then and there made a delivery of such part of said cargo as was destined 
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to La Guayra aforesaid, and also took, loaded, and received on board of sad 
brig five hundred bage of coffee, to be conveyed to New York, ' 

#\fth. That the said master afterwards, to wit, on the twenty-fifth day of 
April, in the year aforesaid, set sail and proceeded from the port of La Gunyra 
aforesaid, to the port of Puerto Cabello aforesaid, where being afterwards, 
to wit, on the twenty-sixth day of April, in the year aforesaid, arrived, the 
suid master then and there made a delivery of the articles and residue of the 
anid outward cargo, and afterwards, to wit, on the sixth day of May, in the 
year aforesaid, at Puerto Cabello aforesaid, took on bonrd the said brig a 
forther cargo of lawfal goods, with which the said master set sail and pro- 
ceeded to the port of New York aforesaid, where he afterwards, to wit. on 
the twenty-second day of May, ove thousand eight bundred and forty-five, 
arrived, and delivered said homeward cargo to the said eae 
agents at snid 

Sizth. That che libellant has always since the making of the said cher- 
ter party, well and traly performed and kept all and singular the covenants 
and undertakings on his part, according to the sid charter party, to be per- 
formed and kept, but the said respondent has not well and truly performed, 
and kept all and singular the covenanta and undertakings on his part, ac- 
cording to the said charter party, to be performed and kept as is hereinafter 
more particularly propounded, 

Seventh. That on the discharge of the aid homeward cargo at the port 
of New York aforesaid, the eum of one thoueand two hundred and forty-one 
dollars and upwards, for freight, foreign port charges, lighterage, and pilot- 
age, (afer deducting dollars received by said master in 
foreign ports for disbursements,) became and was due and payable from tha 
said respondent to the libellant, according to the said charter party and the 
tgreaesent of the enid respondent, as is alleged in the eccond article of this 
libel. 

Lighth. That the said respondent has paid to the libellant the sum of six 
hundred and forty-one dollars on account of the said charter, and no more, 
and has not paid a balance of six hundred dollars duc thereon, from the 
respondent to the libellant, on the discharge of the said carge at the said 
port of New York, althongh often requested thereto, and now utterly ne- 
giects and refuses so to do, to the damage of the mid libellant, the full sum 
of seven hundred and twenty-five dollare and upwarde, 

Ninth. ‘That all and singular the premises are true, and within the admi- 
malty and maritime jurisdiction of the United States and of this Houcrable 
Court. 

Wherefore the libellants pray, that a warrant of arrest, according to the « 
course of this Honorable Court in cases of admiralty and marilime juris 
diction, may issue against the said respondent, and he be cited to appear 
and answer upon oath all and singular the matters so particularly pro- 
pounded, and that this Honorable Court would be pleased to decree the 
peyment of the damages aforemid, with costs, and that the libellants may 
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have such other and further relief as in law and justice they are entitled to 
receive, 
Hevar M. Attex. 
Sworn thie day of July, 1849, 
before me, 
Groros W. Morrtos, 
U. 8. Commissioner. 
Cuaatrs L. Bewepter, Proctor. 
E. C, Bexepict, Advocate, 


No. 105.—Lipr. «8 REM AND IN PERSONAM AGAINST A VESSEL AND 
OWNER OR A CHARTER PARTY POR THE VIOLATION OF THE CHARTER. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States within and for the Southern District of New York: 
The libel of William Doughty, of the city of Washington, in the district 

of Columbia, against the schooner William Seymour, of New York, ber 

tackle, apparel and furniture, and agninet Walter Carpenter, and all persons 
lawfully intervening for their interest in the said schooner, in a cause of con- 
tract, civil aad maritime, alleges as follows: 

First. That the said Walter Carpenter having, on the sixth day of Ja- 
nuary, one thousand eight hundred and forty-one, as master and owner of 
the schooner William Seymour, of New York, of the burthen of 127 tons, 
or thereabouts, then lying in the harbor of New York, chartered the mid 
vessel unto the libellant, for a voyage from tho port of New York, to such 
landing or lansdings in Atachapala bay, or waters complying into the same, 
as the libellant might designate—there to take on board a full cargo of live 
oak timber, and return to the navy yard, at Brooklyn, New York, in the 
port and harbor of New York, on the following terms, that is to say : First— 
The mid Walter Carpenter engaged that the said vessel, during suid voy- 
age, should be kept tight, staunch, well fitted, tackled and provided with 
every requisite, and with men and provisions necessary for such a voyage. 
Second—That the whole of snid vessel, with the exception of the cabin 
and the necessary room for the accommodation of the crew, and of the sails, 
cables and provisions, should be at the eole use and disposal of the libellant 
during the voyage aforesaid. Third—That he would take and receive on 
board the mid vessel, during the aforesaid voynge, all such lawful goods 
and merchandize aa the libellant or his agent might think proper to ship, 
excepting lime, and all other extra hazardous articles; and a gang of men 
not exceciling twelve in somber, and to find them in good, wholesame pro- 
visions, on¢ of whem was to have cabin accommodations, and the others to 
have steerage fare only; and the libellant agreed with the said Walter 
Carpenter to charter and hire the said vessel as aforesaid on the following 
terms, that isto say: Firat—The libellant engaged to provide and furnish 
to the said vesscl outward, one hundred barrels more or less of beavy freight, 
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and from cight to twelve passengers, who were to be accommodated in the 
manner aforesaid ; also, to furnish a foll return cargo of live oak timber. 
Second—To pay to the snid Walter Carpenter, or his agent, for the charter 
or freight of said vessel, during the voyage aforesaid, for each passenger, 
the sum of ten dollars; for the outward freight, nothing ; and for the re- 
turn cargo, the sums particularly mentioned in the said charter party; and 
it was further understood and expressly agreed in and by the said charter 
party, that said veseel should be ready to receive said outward freight, the 
fourth day of Jannary, 1841, and should sailon such voyage the seventh 
day of January, 1841, and that the said charter should commence the fourth 
day of January, 1841; and that said Walter Carpenter should have tho pri- 
vilege of filling with freight, for his own special benefit, euch part of said 
vere! as might not be reqaired by the Jibellant, on her outward voyage, 

there should be no detention on that account; and that on the 
signing of the said charter party, the libellant should pay the paesnge mo- 
ney aforcenid, and should advance a farther sum, in all amonating to three 
hundred and fifty dollars; and to the true and faithful performance of the 
suid charter party, the said Walter Carpenter and the libellant, each to the 
other, bound themselves and their heirs, executors, administrators and as- 
signs, and also the snid vessel, her freight, tackle and appurtenances, and 
the merclmndize to be laden on board, in the penal sum of one thousand 
dollars. 

Second, That at and immediately after the making of the said charter 
party, the libellant provided and furnished to the said vessel, for her said 
outward voyage, one hundred barrela more or less of heavy freight, the 
same not consisting of lime nor of other extra hazardous articles, and also 
ten passengers, to be accommodated in the manner provided by said charter 
party, and paid to the sid Walter Carpenter for ench of the said passen- 
gers, the sum of ten dollars, the same being in advance for their passage 
money ; and did aleo advance to the snid Walter Carpenter the further 
sum of two hundred at filly dollars on account of the mid charter party, 
and to be deducted from the amount of freigtt movey, on the return of the 
said Walter Carpenter to New York, making in all the sum of three hun- 
dred and fifty dollars, as required by the saki charter party. 

Third. That the libellant has well and truly performed and kept all the 
covenants and undertakings on his part, in the anid charter party to be per- 
formed and kept; but neither the eaid Walter Carpenter nor the said ves- 
sel, has well nod troly performed and kept the covenants and undertakings 
on the part of the said Walter Carpenter and of the said vessel, according 
to the said charter party to be performed and kept. 

Fourth, That after the libellant had provided and furnished the said 
freight and passengers for the outward voyage aforesaid, and had paid and 
advanced the said sums of money, as hereinbefore mentioned, the eaid Wal- 
ter Carpenter did not, nor did the said vessel snil on the mid voyage, on the 
7th day of January, 1841, nor with reasonable despatch, but, without any 
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jost or reasonable cause, delayed and remaincd in the port of New York, 
until the 19th day of January, 1841, to the great injury and nek of loss of 
the libellaot, 

Fifth. That the ssid Waker Carpentor, under pretence that a part of 
maid vessel was not required by the libellant on hcr outward voyage, took 
on board, for his own special benefit, a lange quantity of goods and mer- 
chandize other than those provided and furnished by the libellant; and the 
whole of the said vessel, with the exception of tho cabin and the necessary 
room for the accommodation of the crew, and of the sails, cables, and pro- 
visions, was not at the sole use and disposal of the libellant during the voy- 
age uforesuid. 

Sixth, That the said Walter Carpenter detnined the said vessel for the 
purpose of taking on board of the said vessel, for his own apecial benefit on 
her outward pnasage, goods and merchandize other than those provided and 
furnished by the libellant ; and by so taking on board of the snid vessc] for 
his own spocial benefit, goods and merchandize other than those provided 
and furnished by the libellant, impeded her voyage and subjected the vessel 
to the difficulties which afterwards occurred. 

Seventh. And the libellant forther alleges and propounds, that Atachapa- 
Ja buy, in the said charter party mentioned, otherwise called Atchofalaya 
bay, is situate on the coast of the State of Louisiana, and the said vessel 
ought to have performed her voyage thither from the port of New York in 
a period of time not exceeding thirty days from her departure ; but that the 
eaid Walter Carpenter and the said vessel left the port of New York on the 
nineteenth day of January, 1541; and on the fifth day of March, 1941, the 
suid vearel put into the port of Savannah, not having performed one-half of 
her nil outward voyage. 

Eighth. That the course and conduct of the sald Walter Carpenter, and 
the management of the said vessel was such, that all the exid passengers, 
furnished by the libellant as aforesaid, cither left the said vessel at Savan- 
nah for good cause, or were discharged by the said Walter Carpenter, who 
made no offer of carrying them forward on the eaid voyage, whereby tha 
libellant was deprived of all the gains and advantages which he should, 
and ought, and would have obtained from the carriage of the said pas- 
sengers. 

Neath, That on the arrival of the said vessel at Savannah, and between 
the Sth and 11th of March, 1841, the said Walter Carpenter caused a largo 
partof the goods and merchandize so supplied and put on board of suid 
vexsel by the libellant, to be sold, and received the proceeds thereof, but has 
not rendered any account thereof to the libellant, nor paid for the same ; 
whieh goods and merchandize so sold were of the value to the libellant of 
at beast four huodred dollars. 

Tenth. That the said Walter Carpenter, on or about the fifth day of 
April, 1841. eansed other parts of the goods and merchandize so supplied 
und put on board of mid vessel by the libellant, to be shipped from Savan- 
nah, to Samuel W. Dewey, of New York, the agent of aid Walter Car- 
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penter, but directed mid agent not to deliver the same to the libellant, ex- 
cept upon the payment of freight, whereby the libellant is required to pay 
a large som as freight, in order to obtain posscasion of mid goods. 

Eleventh. That on the arrival of said vessel at Savannah aa aforesail, 
the mid Walter Carpenter refused to proceed on the said voyage, before 
January, 1812, and wholly broke up the =aid voyage; nor did he offer to 
proceed before that time, nor to carry mid passengers or freight ; nor did 
Ure libellant accept said goods at that port; nor did the said Walter Car- 
penter earn any part of the freight, cither for the soid passengers or the 
eril goods supplied by the libellant, nor become entitled to the same; but 
became and is liable to refund the sum so paid by the libellant as nforesnid, 
and also became liable to pay for the said goods so shipped by the libellant, 
and also the said samof one thousand dollars mentioned and stipniated in tho 
mid charter party. 

Twelfth. That the said vessel having brought on 8 cargo from Savannah 
to Baltimore. and taken in a cargo at Baltimore, for New York, arrived in 
the port of New York, on the nineteenth day of May instant, ond neither 
the sald Walter Carpenter, nor any one on hia behalf, nor in behalf of the 
wid vessel, has paid to the libellant any part of the enid sum of three hun- 
dred and fifty dullare, nor the eaid sum of one thousand dollars, or any part 
thereof, nor any sum whatever on account of the said charter party, or the 
damages for the violation thereof, nor on account of the sale and conversion 
of the articles belonging to the libellant, nor returned mid articles to the 
libellant, nor in any way afforded him any satisfaction in the premises, 

Tairternth. That all and singular the premises aro troe, and within the 
admiralty and maritime juriadiction of the United States and of this Honor- 
able Court. 

Wherefore the libellant prays, that process in due form of law, accord- 
ing to the course of this Honorable Court, in cases of Admimlty and Ma- 
rithne jurisdiction, may issue against the said schooner, William Seymour, 
her tackle, apparel and furniture, and that the said Walter Carpenter, and 
all other persons having or pretending to have any interest in the anid vee- 
sel, may be cited to appear and answer the matters aforesaid, and that this 
Henorable Court will be pleased to decree to the libellant such sum for da- 
mages for the violation of said charter party as may be just ogninst the 
said Walter Carpenter and the said vessel, with costs, and that the sid ves- 
sel may be condemned and sold to pay the eame, and that the libellant 
may have such other and further relief in the premises as in law and justice 
he may be entitled to receive. 

. Cranes B. Moore, Proctor for Libellant. 
D. E. Waezcer, Advocate. 


No. 106.—Jurat SY LIBELLANT’s PROCTOR. 


Southern District of New York, ss: 
Charles B. Moore, of the city of New York, Proctor for the libellant in 
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the foregoing libels, being duly sworn, saye—That the aid libellant, as de- 
pooent is informed and believes, resides in the district of Columbia, and is 
now absent from the State of New York, having been ie the State of Lovi- 
siana when last heard from. That the matters set forth in the foregoing 
libel are derived principally from original documents; that deponent haw 
read the said libel, and knows the contents thereof, and that the matters 
therein stated are true, to the beat of the knewledge, information and belief 
of this depenent. 


Sworn to this 20th day of May, 1841, 
before me, 
Gronce W. Morton, 
U. 8. Commissioner. 


Cuas. B. Moons, 


No. 107.—A Lise IN REM BY A SEAMAN, ON A WHALING CONTRACT, FOR 
MIS SHARE OF THE VOYAGE, AND THE EXPENSES OF HIe CURE, BEING 
" PSJVORED IN THE SERVICE OF THE SHIP, 


To the Honornbls Samuel R. Betta, Judge of the District Court of the Uni- 
ted Suates for the Southern District of New York. 

The libel of George W. Btotesbury, late a seaman on board the ship At- 
Jnntic, whereof Thomas Wilcox now is, or late was, master, against the mid 
ship, her tackle, apparel, and farnitore, in a cause of wages, civil and ma- 
ritime. And thereupon the ssid libellant alleges as follows : 

First. That some time in the month of July, one thousand eight hundred 
and forty-five, the eaid ship Atlantic, then lying in the port of New London, 
and destined on a three years whaling voynge to the North-West Const, the 
then master, William Beck, by himeclf or his agent, hired thi libellant oa 
green hand on board the said ship for the voyage aforesaid, on the two hun- 
dred ond twenty-fifth lay or share of what should be taken, as wages, aod 
this libellant signed the shipping articles, wherein the contract is fully eet 
forth, and which he prays may be produced by the suid master, as this Hon- 
orable Court shall direct. 

Second. That on or about the fourth day of Auguat, one thousand eight 
hundred and forty-five, this libellant went on board and into the service of 
the said vessel asa green hand, and the said ship, with the libellant on board, 
proceeded on her intended voyage, and cruized about the Western Islands 
and other places for the period of about seven months, when the said ship 
hod arrived at Mavi, in the Sandwich Islands. 

Third. That as the aid ship was going out of the harbor at Mavi, on or 
about the sixteenth day of March, one thoumnd eight hundred and forty- 
eight. the libellant engaged im the service of mid vessel, while doing his duty 
and obeying the commands of the master, fell from the main top ail yard, 
and wns s0 severely injured that he was taken ashore to the hospital, where 
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he remained confined to bis bed for the space of about twenty-one months, 
or thereabouts. 

Fourth. That while this libellant was so confined in the hospital the said 
ship went to the North-West, and cruized thereabouts until the month of 
November, one thousand cight hundred and forty-seren, when she started 
for home, and on her way touched at Maui on or about the twentieth duy 
of the said month, and wok this libellant on board, and then proceeded di- 
rectly to the port of New London, where she arrived on or about the twen- 
tieth day of April last, and has since come to thie port, where he now ia. 

Fifth, That during the maid voyage the said ship took a cargo of oil and 
bone of great valoe, being, as the libellant is informed and believes, four 
thousand seven hundred barrels of right whale, between forty and fifty bar- 
rela of sperm, and forty-seven thousand pounds of bone ; and the libellant 
elaims to be entitled to demand and have of and from the said ship, her man- 
ter and owners, his share or lay of the said cargo, being the two hundred 
and twenty-fifth part thereof, worth, as this libellant verily believea, the eum 
of three hondred dollars and upwards. which the master and owners of the 
snid ship have hitherto refused and still refuse to pay, to the great damage 
of the libellant. 

Sixth, That by reason of the injuries so received in the service of the said 
vessel, as above stated, the libellant has lost the use of one of hia legs, and 
one of his arme is rendered almost useless, and by renson thereof has been 
put to great expense already for medical advice, and before he can be re- 
stored must undergo an operation involving further expense to a large 
amount, and he claims to be entitled to demand and have of the said ship 
hia reasonable expenses already incurred, and hereafter to be incurred, in 
and about his eure, and his reasonable wzpport since his anid injury, and ull 
he shall be cured. 

Seventh. That all and singular the premises are true, and within the Ad- 
miralty and Maritime jurisdiction of this Honorable Court, in verification 
whereof, if denied, the libellant craves leave to refer to the deposition and 
other proofs to be by him exhibited in this cause, 

Wherefore the libellant prays that process in due form of law, according 
to the course of this Honorable Court in cases of Admiralty and Maritime 
jurisdiction, may issue agninst the said vessel, her tackle, apparel, and furni- 
tore, and that all persons having or pretending to have any right. title, or 
interest therein, may be cited to appear and to answer all and singular the 
matters hereinbefore set forth, and that this Honorable Court would be 
pleased to decree the payment of the wages aforesaid, with costs, and that 
the libellant may have such other relief in the premises os in law and justice 
he muy be entitled to receive. 

Eras. C. Bexevict, 
One of the Proctors for the Libellant. 
Libellant being absent and sick. 
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Sworn to, before me this day 
of July, 1848, as to best of depo- 
nent's knowledge and belief. 
Geo, W. Morton, 
U. 8. Commiraioner, 
Buarg & Bereoicr, 
Proctors for Libellant. 
Reese, Advocate. 


No, 108.—Jurnat sy THe LIBELLANT’s PROCTOR. 


Souruean Disrarct or New Yoat, s3.:—Erastus C. Benedict, one of the 
proctors for the libellant, being sworn, says that the libellant in this cause is 
absent from this district, and sick, and deponent is authorized to act for him 
herein, and that the foregoing libel is true, according to his information and 


belief. 
E, C. Benevict. 
Sworn July, Sth, 1843, 
before me, 
Georss W. Mortox, U. 8, Commissioner, 


No, 109,—A Linge BY sntr's HUSBAND AGAINST THE CHARTRRERS, FOR 
DEMURRAGE, 


To the Honorable Samucl R. Betts, Judge of the District Court of the Uni- 
ted States for the Southern District of New York. 

The libel of Sylvester Baxter, part owner and agent, and ship's husband, 
of the bark Arethusa of Barnstable, against David 8. Draper and John B. 
Develin, merchants, composing the firm of Draper & Develin. of the city of 
New York, in a cause of contract civil and maritime, alleges as follows: 

First. That some time in the month of August, ia the year one thous 
eight hundred and forty-scven, the said bark then being in the port of New 
York, the said libellant made and concluded with the respondents a charter 
party, a copy of which is hereto annexed, bearing date the twentieth day of 
August aforesaid, by which the libellants, for and in consideration of the co- 
venants and agreements hereinafter mentioned, to bo kept and performed by 
the said respondents, did covenant and agree on the freighting and charter- 
ing of the said bark unto the mid respondents for a vayage from New York 
to Lisbon, Cadiz, Marseilles, or Trieste—one only—nand from the port of 
discharge to proceed to Palermo and lond back for New York, for the char- 
ter money and on the terms and conditions mentioned in the eid charter 
party. 

Second. That, among other things, it was therein and thereby ngreed be- 
tween the libellant and the revpondents that the respondents should have 
fifteen lay days in New York within which to load and despatch the said 
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bark from the port of New York. And in case the vessel should be Jonger 
detnined, the said respondents agreed to pay to the said libcllant demurmge 
at the rate of thirty-five Spanish milled dollars per day, for each and every 
day so detained, provided such detention should happen by default of the sad 
respondents or their agent. And it was further understood and agreed that 
the cargo should be received and delivered alongside, within reach of the 
veseel’s tackles. And it was therein and thereby forther understood ant 
agreed that the «tid charter, and the said filteen days, should commence 
when the said vesecl was ready to receive cargo at New York, her place of 
loading, and notice thereof given to the said respondent or to their agent. 

Third. That the said bark having been pot in readiness to perform the 
aforesaid voyage, and ready to receive cargo at New York, the said libcl- 
lunt, on the twenty-third day of August, one thousand cight hundred and 
forty-seven, caused notice thereof to be given to the respondents, pursuant to 
the terms of the said charter party. And the said respondents commenced 
to furnish the cargo. But notwithstanding such notice wns duly given to 
the respondents, and notwithstanding the said bark was, from that time, at 
the direction and disposal of the snid respondents, and notwithetanding there 
was no fiult or romissness on the part of the libellant, the said respondents, 
by their own default, did not load the enid bark and give her deepatch from 
the port of New York within fifloen days, bot delayed her, eontmry to the 
terms of the said charter party, until the eleventh day of Scpuember there- 
afer, when she sailed, and the libellant became thereby entitled to demand 
from the respondents demurrage for five days, at the rate of thirty-five Span- 
ish milled dollars per day, amounting 4o the sum of one hundred and seventy- 
five dollars over and above all just deductions. 

Fourth. That snid vesse] well and faithfully performed said voyage, and 
the respondents paid the charter money therein stipulated except said de- 
,murrage. But notwithstanding the said respondents have been frequently 
requested to pay the said sum of one hundred and seventy-five dollars, the 
demurrage aforesaid, they have refueed, and still refuse, so to do. 

Fifth, That all and singular the premiscs are troe, and within the Ad- 
niiralty and Maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libellant prays that a monition or citation, according to 
the course and practice of this Honorable Court in admiralty and maritime 
cases, may issue against the said respondants, and that they be cited to ap- 
pear aud answer all and singular the matters aforesaid, and that this Hon- 
orable Court would be pleased to decree the payment of the demurrage 
aforesaid, with costs, and that the libellant may bave such other and further 
relief as in law and justice he is entitled to receive. ’ 

8. Baxten, 

By Joun A, Baxten. 
Buaz & Bexegoicr, Proctors. 
Beene, Advocate, 
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No. 110.—Jcrat gy AN ATTORNEY IN racT. 


Southern District of New York, ss :— 


John A. Baxter being sworn, says that he is agent or attorney in fact of 
Sylvester Baxter, the libellant above named, That said libellant is absent 
fron the district, being. as deponent believes, in the state of Massachusetts. 
That the above libel is true according to the best of his knowledge and 
beliof, 

Sworn, May 10th, 1845, Jonn A. Baxter. 

before me, 
Joun W. Necsox, © 
U. 8. Commissioner. 
Hees & Bexepict, Proctors. 
E. C. Besevicr, Advocate- 


No, 111.—A cise ay toe OWNERS OF A YEGERL IN PEASOWAM AGAINST THE 
CONSIGNER OF THE CARGO FOR UNAEASOMABLY DETAINING THE VESSEL. 


To the Honorable Samuel R. Betta, District Judge of the United States 
for the Southern District of New York. 


The libel of James Sprague, Charles Keen, David Crowell, and Daniel 
Butler, owners of the echooner John R. Watson, against J. Sclby West, 
of said district, coal dealer, in a cause of contract, civil and maritime, alleges 
as follows: 

First. That in the month of December last, tho said schooner lying at 
Philade!phia, and destined on a voyage to New York, Richard Jones & Co., 
shipped on board the said schooner one hundred and ninety-four tons of coal, or 
thereabouts, to be therein carried from Philadelphia to New York, and there . 
delivered in like good order and condition (the dangers of the sea only except- 
ed,) to J. Selby Weat, or his assigns, to whom the same belonged, he or they 

freight for the same, at the rate of ninety cents per ton; and accor- 
ingly the master of said echooner, at Philadelphia, on the fifteenth day of 
December Inat, signed the usual bill of lading, a copy of which is hereto 
annexed. 


Second. That shortly after, the said schooner ect sail from Philadelphia 
to New York, with the said coal on board, and there mfely arrived on or 
about the nineteenth day of December ; and on the next day Jas, Sprague, 
the master of enid vessel, caueed a written notice to be served upon J, Sel- 
by Weat, the conaigneo and owner of the coal, as follows : 

New York, Dec. 20th, 1848. 


Str—You will please to take notice, that the schooner John R. Watson, 
under my command, and loaded with coal consigned to you, wus ready to 
discharge cargo this morning, of which fact you have been duly notified. 
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And you will further tke notice, that demurrage will be demanded for 
every day she ie detained, 
Yours, &c., 
James Srascve, 

To J. Seisy Wear, Enq. 

Third. That the said West accepted the said cargo, and commenced to 

receive the eald coal, but refused to mke it eave in very small quantities, 
and at irregular times, capriciously and vexntiously, and when urged and 
requested to take the same more expeditiously, replied, that he would take 
it when it evited him, and no faster, and would keep the schooner as long 
as he wanted to, for the captain could not help himeelf, and in accordance 
with such threat, he detained the said schooner until the lourth day of Ja- 
nuary, instant, on which day fifty tons of coal were still on board, and 
were taken out by him and bis agents, and the schooner completely dis- 
charged. 
Fourth. That during the whole time the said schooner was so detained, 
she was obliged to lic at the foot of forty-eecond street, in the North River, 
that being the place designated by the bill of lading, in dumger of being fro- 
zen up and compelled to winter here, and her whole crew were detained, at 
the expense of the vessel, und two extra men anda horse were kept con- 
asinntly waiting on the dock during very severe and cold weather, ready to 
deliver the coal whenever the said Weat should take itaway. And the 
enid West was often notified by the master of the enid schooner that said 
master was constantly ready to deliver said coal, and that the expense and 
damage of such detention would be demanded of him, 

Fyth. That the usual and sufficient time to discharge such a cargo of 
cont is four days, and these libellanta claim to be entitled to have of the 
said West the damages custained by them by reason of the unjust de- 
tion of said veesel beyond that time, which they allege amounts to the 
sum of two hundred and thirty-one dollars and upwards. 

Sizth, That all and singular the premises are true, and within the Admi- 
ralty and Maritime jurisdiction of the United States, and of this Honorable 
Court, 

Wherefore these libellants pray that a warrant of arrest, in due form of 
law, according to the course of this Honorable Court, in Admiralty and 
Maritime cases, may issue against the mid J. Selby West, and that he 
may be compelled to answer upon oath all and singular the matters afore- 
mid, and thot this Honorable Court would be pleased to decree the pay- 
ment of the damneges sforesnid, with costs, and that he may have such other 
relief as in law and justice he may be entitled to receive. 


James Sraracvr. - 
Sworn to before me, this 9th day 
of Jan’y, 1848, 
Geo. W. Morton, U. 5. Commissioner. 
Buea & Berenicr, Proctors. 
E. Bvar, Advocate. 
66 
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No, 112,—A LiseL 15 REM BY A MASTER AGAINST [18 VESSEL FoR aDYAZ- 
CES TO PAY CHARGES AND LIENS UPON HER. 


To the Honorable Samuel R, Betts, Judge of the District Court of the 
United States for the Southern District of New York. 


The libel of Herman Schultze, master of the schooner Oscar Jones, 
against the suid echooner, her tackle, apparel and furniture, and aguinst all 
pereons intervening for their interest, ina cause of contract, civil and mari- 
time, alleges as follows : 

First, That ip the moath of July, 1848, Mr. F. C. Costanze, of New Or- 
leans, the then owner of said schooner, employed the libellant to uke charge 
of the said vessel, aw master, on a voyage she was then about to make, and 
other voyages in search of freight. 

Second. That accordingly on or about the first day of July aforesaid, 
the hibellant went on board said vessel as master, and on the sixteenth of 
July aforesaid, eviled from New Orleans to Terragona, thence to London, 
thenee to Neweastle-upon-Tyne, thence to Gibraltar, then to Malaga, thence 
back to Gibraltar again, and thence to the port of New York, where he eafe- 
ly arrived on or about the 28th day of April last, 

Third. That during the voyages aforesaid he was obliged, at various 
times, to make large advances to and for the said vessel, to enable ber to 
proceed on her voyage and earn freight, and paid various carpenter's billa 
for repairs, and bought provisions, tackle, apparel and furniture for the said 
vemel, and paid large sums to the scamen employed on board thereof for 
their wages, and made other advances more particularly set forth in the 
echedule hereto annexed, amounting, in the whole, to the sum of ope thou- 
sand nine hundred and nineteen dollars and fifty-two cents, 

Fourth. That the said advances were necessary to enable the said schoo- 
ner to prosecute her intended voyage and earn freight, and were made in 
ports and places where the vessel did not belong, and where the owner did 
not reside, and were made on the credit of the said vessel, as well as of the 
owner thereof, and were to pay charges and demands which were at the 
time a lien on enid vessel, and by the payment thereof he became in uw 
subrogated in place of the parties to whom he made such payments, and 
became entitled to hold, and prosecute, and enforce the lien of snid demands 
for hie own reimbursement. 

Fifth, That there is now due the libellant, from the said vessel, the sum 
of four hondred and seventeen dollars and eighty-five cents for his said ad- 
vances over nnd above all just deductions, and the said schooner is now io 
the port of New York. 

Sisth, That all and singwiar the premiscs are true, and within the Ad- 
miralty and Maritime jurisdiction of the United States and of this Honorable 


Court. 
Wherefore, the libellant prays that process in due form of law, according 
to the course and practice of this Honorable Court ia cases of Admiralty 
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and maritime jurisdiction, may issue against the said schooner, her tackle, 
apparel and furniture, aod that all persons having any interest therein, 
may be cited to appear and answer upon oath all and singular the matters 
aforesaid, and that this Honorable Court would be pleased to decree the 
payment of the amount doe to the libellunt in the premises, with costa, 
and that the said vessel may be condemned and sold to pay the ame, and 
Gat She Heallnnt sung Seon cask otfeer. exliet nin feey net festive beeeny Se 
entitled to receive, 
H. Scuctrze. 
Sworn this day of May, 1849, 
before me, 
G. W. Monton, U. 8. Commissioner. 
C, L. Bewgoter, Proctor. 
E, C. Bexeoicr, Advocate. 


SCHEDULE, 


Payments and advances by Hermon Schultze, master of the schooner Oscar 
Jones, for and on account of said vessel and owners. 


J bbls, potatocs in Mississippi, =. é F - & 750 
Discharging cargo in Terragona, e ° ° 30 50 
Paid charges and consular dues, ‘ ‘ ~ 112 
Carpenter's bills, . . . . 186 66 
Block and hulk for heaving down, . ‘ ° 12 80 
Galley and forecastle scuuile, : ° : 26 80 
Blocksmith’s bill, . < “ ‘ 7 00 
Tiusmith’s bill, . ° ° ° ° 940 
Labor for heaving down, ‘ ° : ° 16 00 
‘Warps and ranning ropes, . . . 1? On 
Paid ship chandler, ° ° ° . ‘ 172 00 
Do, do. . . 14 10 
Paints, oil, varvich,, rosin, and sip, P . F 42 00 
300 Ibe. salt meat, ° . ‘ 30 00 
Stevedore's bill, ‘ ° . . . 2920 
} basket raisine, - F F é 1 00 

£ ws #. 
Pilotnge, . 947 
Tonnage, . e ¥ 500 
Provisions, . . 816 6 
Rope, paint, and oil, . ° . 6 10 10 
Wharfage and mooring, 12 6 
‘Towage and pilotage to carpenter's yard, 120 
Carpeater’s bill, > . ° . 16 0 
Labor in discharging, 110 0 
Sugarandecoflee, . ° é 220 


524 APPENDIX. 


Towage and pilotage, ‘ e e e 


Cartage on the above, é 
Joseph Battiner for port charges at Gibraltar, the 2nd time, 


Mate’s wages for twenty-three days, . . . 
Ship chandler’s bile . . . . 
Port charges and bill of health, = . ° 
Medicine, . . . 
‘Two barrels of pork and two of beef; ° . 


Pilotage, . ° 

Consular fees and port charges, . ° ° 
Stevedore's bill, . ° ‘ ‘ c 
Discharging ballan, . . 3 . 
Conaul’s certificnte, ° e . ° 
Bhip chandler’s bill, . - 

Crew received . 

Batter, and liquor, and tonnage from Copia Laugh, 
Market money, .« . 


Cash paid at Custom House for entrance fees, 


Towange, 
State hospital money, ‘ . . 


a 

—s 

S 
eceweccoc™ 


bh 
me 
ow 
—_— i -? 
=Ge= 30% 
eccoamacs® 
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8 boxes rnisins, short, . F ‘ P . 6 00 
The crew, on nect. of wages, . . . 5 99 
Telegraph and postage, . ’ . ° 2% 


No, 113.—Lises tx sex BY THE OWNER OF A STEAMER AGAINST A CANAL BOAT 
FoR TOWING HER. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States, for the Southern Diatrict of New York: 


The libel and complaint of Reuben Smith, jr., and Philemon H. Smith, 
owners of the American vessel known aa the steamboat Metamora, whereof 
eid P. H. Smith ia master, against the canal boat W. Arnott, her tackle, 
apparel, and furnitare, pow in this district, and ogninet all persons lawfully 
intervening for their interest, in a cause of contract, civil and maritime. 

First, That the said libellants were, and now are, the owners of the Ameri- 
can steamer Metamora, and that,at the instance and request of one Captain 
* Beat, master and owner of said canal boat, by said steamer, towed the mid 
eanal boat from the port of Albany to the port of New York, between the 9th 
and 11th days of November, 1816; and by agreement with the anid Captain 
Best, were to receive for the towing the said canal boat the sum of twenty 
dullars; and the said canal boat is now in the Southern District of New 
York ; and the eaid libellants have demaded the said twenty dollars, and tho 
sail captain has refitscs! to pay the same. 

Second. That all and singular the premises are true, and within the Admi- 
ralty and Maritime jurisdiction of the United States, and of this Honorable 
Court. 

Wherefore the libellant prays, that process in due form of law, according 
to the course of this Honorable Court, in cases of Admiralty and Maritime 
jurisdiction, may issue ngoinst said vessel, her tackle, apparel, and furniture, 
and that all persons having any interest therein, may be cited to appear and 
to answer all and cingular the matters hereinbefore set forth, and that this 
Honomble Court would be pleascd to deeree the payment of said sum, with 
costs, and that enid canal bout may be condemned and sold to pay the sume, 
and that the libellant may have euch other and further relief in the premises 
as in law and justice he may be entitled to receive, 

P. H. Ssrrn, 
R. Sauru, Ja. 
Sworn November 11, 1846, 
belore me, 
Geo. W. Morton, 
U. S. Coaumissioner, 
Wa. Jay Haskerr, 
Proc. pro Libel'ts, 
R. Scorr, Advocate. 
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No, 114.—A wise. oy reesonam BY THE OWNER OF A WHAESF ASD 4 STORE 
AGAINST A MISTER FUR WHARFACE AND STORAGE. 


To the Honorable Samuel R. Betta Judge of the District Court of the 

Caited States for the Southern District of New York. 

The libel of Daniel Jones, of the city of New York, merchant. agninst 
Ama White, master of the siup Ajax. of Bristol, England, in a cause of com 
tract, civil and maritime, alleges as follows: 

First. That the libellant is the owner of a wharf in the city of New 
York, and he is entitled to recover wharfage from all vessels lying at sud 
wharf. That on the tenth day of November Jast, the sad Asa White 
placed the said ship Ajax at the wharf of the lbellant, where she remain- 
ed for the period of ninety-one daya, for whuch the libellant is entitled to re- 
ceive the aum of one hundred and eighty-two dollars, which the said master 
has refused to pay. 

Second. That the libellant is aleo the owner of a store-hocse in the city 
of New York, and that eid master stored in said store-house at the usual 
rates of storage, the mila and rigging of the said ship while the said ship 
was undergoing repaira, and the libellant is entitled to receeive for sock 
stornge the eum of twenty-one dollar, which the said master has refused to 


MT hind. That oll and singular the premises are true. and within the Admi- 
ralty and Maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libellant prays that a warrant of arrest in due form of 
law, according to the course of this Honorable Court in causes of Admi- 
mity and Maritime juristiction, may issue against the said As White, 
muster, as aforessid, and that he may be required to answer on oath this 
libel and the matters herein contained, and that this Honorable Court will 
be pleased to decree to the libellant the payment of said wharfage and said 
storage, amounting to two hundred and three dollars, with interest and 
costs, and that he may have such other and further relief as in law and jue 
tice he may be entitled to receive. 


Sworn March 1, 1810, 
before me, 
Gronar W. Monaro, 
U.S. Commissioner. 
A. B, Proctor. 
C. D, Advocate. 


Damier Jones. 


No, 115.—Lieet. acaixst snip ano OWNERS BY 4 PASSENGER FoR ‘= vio. 
LATION OF CONTRACT, 


To the Honorable Samuel R. Betts, Judge of the ria Court of the 
Carted States for the Southern District of New York 
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The libel of Elon C. Galueha, against the ship Pacific, her tuckle, apparel 
and furniture, and against H, J, Tibbetts, master and part owner, and Fre- 
derick Griffing, the other part owner of the said ship, and all persons lawful- 
ly intervening for their intereet in the said ship, her wckle, apparel and far- 
nitore, in o cause of contract, civil and maritime, alleges as follows: 

Firat, That the eaid ship at the several times hereinafter stated hasbeen 
ond ia yet lying in this port bound on a distant voynge around Cape Horn to 
California, And the said H. J. Tibbetus and Frederick Griffiog were and 
tre the sole owners of the said ship, her tackle, appare! and forniture, and 
are about to «nil in the said ship on such voynge, and the said H. J. Tibbett’s 
was and is the master of sald ship; and that the said owners and master em- 
phyed Joseph Kissnm as their agent to obtain possengera for the said ahip 
in such voyage, and otherwise to act for them as their ageat in reepect to 
the said ship, 

* Second. That the libellant and other persons having seen that the said 

ship was advertised to sail, for California, and being desirous to go to that 
place with despatch, they either in person or through their agent or agente, 
applied to the said Joseph Kissam for information in regard to the terms and 
accommodations of the mid ship, and also as to the time of her sailing from 
this port, whereupon the said Joseph Kissam, #o acting as agent for the ship, ° 
thea and there represented and stated to the said libellant or his agents that 
the said vessel wus of the very best class and condition, and a fast sailer, and 
in order that the cabin passengers might have all the comfort desired and 
plenty of space for exercise and uir, that the said owners engaged not to take 
more than fifty cabin passengers, and that the passage money by rearon 
thereof would be three hundred dollars a passenger, instead of two handred 
and fifty dollars the usual charge for such a voyage ; whereupon the namo 
of the libellant or his agent was lefi and taken, and a refusal or option given 
to him to go in such vesecl opon soch terms. That ebortly thereafter the 
libellant or his agent again called, whereupon the said Kissam represented 
to him that another party, called the “ Morgan party,” had taken 26 berths 
(meaning had engaged passage for 26 persons) and that there were other 
persons speaking for the remainder of the berths, aad if the libellant and his 
friends desired pasanges they must engage the same without delny. 

Third. That the libellant or his agents after secing the eaid agent, ex- 
amined the ship, found the said Tibetts, the captain and part owner, went on 
board the said vessel with him, and thereupon the said captain and part 
owner exhibited to the libellant or his agents parts of the vesse! between the 
decka, where state rooms and separate apartments for each two passengers 
wero about to be hastily prepared, the vessel having a small cabin asa 
freighting vessel, and thereupon the said captain and part owncr represen- 
ted and stated to the libellant or his agente that accommodation would be 
Prepared for fifty passengers, and that the passengers should not be crowded, 
and be marked out and represented to the said libellant or his agents where 
the said state rooms were to be, and the size of the same, and certain spaces 
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which were to be left between the same for air and exercise, and represented 
that such state rooms were to consist of a range of separate apartments in 
each side of the said vessel, each of which were to be at jenat six fect square 
well lighted and ventilated, and between the aame an open space or hall 
wis to be left for ventilation and for promenade. Thathe also marked and 
showed the libellant or his agents, how and where the bulkhead was to be 
built separating the cabin from the steerage, and that only fity cabia pas- 
sengers were to be taken, and that such passengers should bave an equal 
and impartial chance of drawing for berths, which were also to be made so 
nearly equal in accommodation as to afford but little, ifany, choice. And 
that the enid master and owners would not take freight to the inconvenience 
of the passengers, and that the said veasel would sail on or about the fifth 
day of January 1849, and that in consequence of the pressure of passengers 
it was necessary for the libellant to engage his passage without*delay. 

Fourth, That relying upon such representations and other like deceptive 
and unfair representations, this libellant proceeded to enter his name at 
$300 for a pasenge, and it being thereupon represented to the libellant that 
he must actually pay his possage money to insure his passage, Urat euch 
wus the custom, and that many others had paid; the libellants or his agents, 
shortly afterwards’ and op or about the 2od day of January instant, paid to 
the said owners or their agents, the sum of three Meek Coen a 
the passage money in advance os a cabin passenge 

Fifth. That the libellant being a resident of piney this State, re- 
lying upon the representations aforesakd, prepared himself at much expense 
for such contemplated voyage ; and after being #0 prepared, was in attend- 
ance in this city at the time appointed for the departure! of the said vessel, 
and bua been subjected to inconvenience, expense and risk of Joea, besides the 
loes of his time by the delay of the said vessel ; and sineo his arrival at this 
port he hns sscertained, and alleges to be the fact, that the said owners 
have broken their positive agreement with the libellant in various particu- 
Jara ; and that the representations aforesaid were deceptive, and calculated 
and intended to induce the libellant and others to pay or deposit their money 
as alpresaid, at a high price, and then to deprive them of the means of re- 
dress; relying upon the known anxiety of the eid libellant and others to 
proceed without delay to induce them to overlook the many variations from 
and neglects of the matters so represented to the libellant. That the said 
owners have made and fitted up ja the ship aforesaid, between decka, (call- 
ing ita cabin,) a number of berths and pretended state rooms, or scparate 
divisions, greater than the nomber ¢o represented, and have filled up there- 
with the entire centre part of the vessel, which was to have been Jeft open, 
preventing ventilation, and rendering them close, confined, and unhealthy, 
and have engaged to take and transport in and on board of the said vessel 
as cabin passengers, seventy-two persona, rendering it uncomfortable, and 
unsafe for the libellant to proceced in such veasel upon the enid voyage. 
And many of said passengers, who ore represcnied to have paid, or to 
have engaged berths at three hundred dollurs each, have been in part per- 
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mitted to become passengers paying or engaging to pay for such passages 
only such $275, which circumatance of itzelf has contributed to crowd the 
vessel, and is contrary to the engagement made with the libellant or his 
ageut, and the said vessel bas also been over crowded with cargo and the 
Passengers greatly inconvenienced thereby. 

Sixth. That the libellant or his agents, and various others of the said 
Passengers, on discovery of the matters, have demanded « return of the 
said passage money paid by them respectively, on failure to obtain a com- 
pliance with the representations and engagements aforesaid, but the eames 
have been refused. That the libellant is unwilling to go in said vessel un- 
der such circumstances, apd has sustained and will sustain damages, as he 
believes, beyond the amount of said passage money, to the amount of one 
thousand dollars. 

Seventh. That all and singular the premises are true, and within the admi- 
talty and maritime jurisdiction of the United Sutes and of this Honorable 
Court. 


Wherefore the libellant prays that process in due form of law, according 
to the course of this Honorable Court, in cases of Admiralty and maritime 
jurisdiction, may issue against the said ehip, her tackle, apparel and forai- 
ture, and that the suid H. J. Tibbetts and Frederick Grilling, and all persons 
claiming any mgbt, tide or interest in the said ship, nay be cited to appear 
and anewer upon oath all and singular the matters aforesaid, and that the 
Court will be pleased to decrees the retorn of said passnge money, with in- 
Lerest and costs, and payment of the damages aforesaid ; and that the libel- 
lant may have euch other and further relief es in law and justice he is en- 
tilled to receive; and that the said ship, her tackle, apparel and furniture, 
may be condemned and sold to pay the libellant’s demands. 

E£. C. Garvema, 


Sworn, &c. 
E. H. Owen, Proctor. 
FP. B, Corrina, Advocate. 


No. 116.—A Lest mt nem BY A PAUSENGER AGALNST 4 SHIP ro Damages 
IN NOT BRING SUPPLIED WiTa FaOvISIONS. 


To the Honorable Samuel R. Betta, Judge of the District Court of the 
United States for the Southern District of New York : 


The libel of Peter M'Donald, of the city of New York, who prosecutes 
for himself and on behalf of hia wife, Alicin M’Donald, and also hie chil- 
dren, Martin M’Donald, James M'Donald, Alicia M’Donald, Margaret 
M’Donald, and Catherine M’Donald, who are all infints ender the age of 
terenty-one years, who were late passengers on board the British vessel 
known as the Aberfoyle, of Liverpool, whereof Thomas Jones was master, 
against the eaid veescl, her tackle, appare! and fornitare, and agninst all 
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persons lawfully intervening for interest thercin, in a cause of damage, civil 
tind maritime, alleges aa follows: 

First. Thnt in the month of December, in the year one thousand eight 
hundred and forty-six, the sxid vessel, whereof the said ‘Thomas Jones was 
master, being at the port of Liverpool, in Englind, destined on a voyage 
from thence to the port of New York ; the said libellants embarked on board 
of enid vessel, as paseengera, and paid thelr freight from the said port of Li- 
verpool to the snid port of New York, and the agreement under which the 
said libellants embarked as passengers on board the said vessel, was in sub- 
stance as follows :—That in consiicration of the sum of twenty-two pounds 
sterling paid, the sajd libellant and his family were to be provided with a 
sleeraye passnge from Liverpool to New York, in the ship Aberfoyle, with 
not leas than ten cubic fect for luggage for each etatute adult, and that uiree 
quarts of water per day, during said voyage, should be furnished to each 
adult; and that thore should be furnished to each of anid libellanta to be 
computed as adulis, per week, during said voyage, seven pounds of bread 
biscuit, flour, oatmeal or rice, or @ proportionate quantity of potatoes, (five 

of potatoes being computed as equal to one pound of the other ar- 
ticles,) one-half of the quantity to be biscuit, to be issucd not less often than 
twice a week, two children under fourteen yeurs of ago, and over oue year, 
being computed as one adult; and the libellants state that they are all sta- 
tute adults excepting the Jibelinnts, Ann M’Donald, Marin M’Donald, Alicin 
M'Donald, Margaret M'Douald, and Catharine M'Donald, who are ail over 
‘one year and under fourteen years of aye. 

Second. That said voyage commenced about the twenty-sixth day of 
December last, and continued for about sixty-nine days, when the said vee 
eel arrived at the said port of New York, where she now is. That shortly 
alter the sailing of the said veel, he, the aaid Thomas Jones, by himself or 
his agents, on the high seas, withheld from, and refused to furnish to the 
said libellant and his family, the said water and the mid provisions so as 
aforesaid by the said agreement to be furnished, whereby the said libellant 
and his family. during the eid voyage or passage as aforesaid, suilered 
grent want, hunger and thirst, and starvation, to the great injury of the 
health, and deprivation of the comfort of the Jibellant and his family, and 
the libellant clainis five hundred dollars damages. 

Third. That all and singular the premises are true, and within the Ad- 
miraity and Maritime jurisdiction of the United States and of this Honor- 
able Coort. 

Wherefore the libellants pray, that process in due form of law, according 
to the course of this Honorable Court in cases of Adiiralty and Maritime 
jurisdiction, may wwe aguinst the mud vessel, her tackle, apparel and furni- 
twre; and that all persons having any interest thercia may be cited to ap- 
pear aod answer all and singular, the matters hereinbefore set forth ; and 
that this Honurable Court would be pleased to decree payment of the dama- 
ges aforesaid, with costs, and that the said vessel may be condemned and 
sold to pay the some, God that the libellant may have such other and 
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further relicf in the premises as in law apd justice he may be entitled to re- 
ceive. 


Sworn, April 1, 1S17, 
me, 


Peres M'Dowavo. 


before 
Geonct W. Monro, 
VU. 8. Commissioner. 
Wirtiam M. Auzes, Proctor for Lib’ts. 
Horace Drresea, Advocate. 


No, 117.—Liset «4 PERSONAM BY A FEMALE PaSSEXGER AGAINST THE 
MASTER OP A VESSEL, FOR INSULT AND INDECEXOY. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 

United States for the Southern District of New York : 

The libel of J. E., now a resident of the city and county of Now York, 
late a passenger on board the ship whereof! I— B—, also of 
the city of New York, now is, or late was, master and part owner, against 
the said [— B—., in a cause of damage, civil and maritime, alleges as 
follows : 

First. That on of about the fourth day of Sepuember, one thousand eight 
hundred and forty-eight, this libellant being in the port of Liverpool, in the 
United Kingdom of Great Britain and Ireland, and wishing to embark for 
the United States of America, mude application to the mid I-—- B——, thea 
eommanding the American packet ehip then lying in said port, 
for a cabin passage to the port of New York, and thereupon engaged such 
passage, paying therefor the sum of £31 10s. for a cabin passage for herself 
aod child, that being the highest price for the first class of passeagers, 

Second. That said B——— told thi libellant, at the time of engaging 
such passage, that he was a married mon, that one of his eons was to ac- 
company him on the voyeye, and that this libellant should receive from him 
every fatherly care, attention, and protection, and should be under his espo- 
cial charge. 

Third. That said ship left said port of Liverpool on or about the seventh 
day of anid September, and on the morning of the ninth of said month, while 
this libellant was aeleep in the state room allotted to her, (there being no key 
to the door of the same,) said Captain B———— entered said state room, 
awoke this libellant out of her sleep, and made indecent and insulting pro- 
posals to this libellant, and upon this libellant ordering said B——— out of 
her said room, said B threatened that if this libellant revealed to the 
other passengers what hod passed he would denounce her as a whore, und 
‘used other indecent and vulgar expressions to her. That this hbellant after- 
wards, and in the course of about three hours after such occurrence, request- 
ed said B——— to provide a key for said state room door, which he re- 
fused to do, 
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Fourth, That for several days in succession after the last mentinned oc- 
currence, sakl B——— wea in the habit of coming into said libellant's room, 
awakening her out of her sleep, attempting violence to her person, and using 
indecent and vulgar expressions, and exposing his person in a disgusting 
manner; that upon this libellant ordering mid B—— from her presence 
and room, and threatening to inform the other cabin passengers of his con- 
dct towards her, said B——— shortly afterwards, and in the hearing of 
the other cabin passengers, ordered this libellant to remain in her room, and 
not to leave the enme, for if the libellant attempted so to do he would scad 
her amongat the steerage passengers, That this libellant was closely con- 
fined to her said state room for the space of two weeks, having her meale 
sent to her by said B———"s ordera. That exid B——— was also in the 
habit of falsely and maliciously slandering this libellant to other of the said 
passengers on board suid ship during such voyage. 

Fifth. That this libellant was much injored in health, fretted and annoyed 
in body and mind in consequence of such confinement and conduct of said 
B—— and was quite sick for some time efter her arrival in eaid city of 
New York, and ia damnified in the sum of three thousand five hundred 
dollars. 

Sisth. That all and singular the premises are true, and within the admi- 
ralty and maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore she prays, that a warrant of arrest, in due form of law. accord- 
ing to the course o!’this Honorable Court in causes of admiralty and mari- 
time jorisdiction, may issve against the suid — B———, and that he may 
be required to answer, upon oath, this libel, and all and singular the matters 
aforesaid, and thot this Honorable Court will be pleased to decree the pay- 
ment of the damages aforesaid, with costs, and that the libellant may have 
such other and further relief as in law and justice she may be entitled w 
reecive. 


Sworn, July 3d, 1849, 
before me, 
Groror W. Morton, 
U. 8. Commissioner. 
Tromas W, Sutrn, 


JjJ— E—. 


No. 118.—Lise. i% PERGONAM BY A SEAMAN AGAINST A MASTER AND MATE 
FOR a JOINT ASSAULT AND BATTERY. 


To the Honorable Samuel R. Betts, Jodge of the District Court of the 
United States, for the Southern District of New York. 


The libel of Charles Grayman, late seaman on board the ship Louvre, 
whereof Weeks was master, and Whittlesey chicf mate, 
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against the master and mate in a cause of personal damage, civil and mari- 
time, alleges as follows: 

First. That sometime in the month of March, in the year one thousand eight 
hundred and forty eight, the libellant chipped on board the said ship Louvre 
for 2 voyage from New York to Roterdam, and back to New York. 

That on or about the twenty-filth day of March, while on the high seas, 
the libellant having been kept on deck longer than was usunl, by reason of 
the illness of the cook, whose place he had volunteered to fill, in addition to 
his other duties, was lying in his berth in the forecastle while it was his watch 
below, and while there heard the mate call him to come upon deck, where- 
upon he immediutely arose, but before he had fairly got out of the berth the 
mate sprang down into the forecastle, and seizing the libellant by the throat 
began to drag him along the floor, and the said master having come down 
with an iron belaying pin endeavored to atrike the libellant with the same, 
but tho libellant to avoid a blow with soch a dangerous weapon cscaped 
from the hands of the master, and ran upon deck, and the master and mate 
followed him, and coming up with him near the galley the said master en- 
deavored aguin to atrike the libellant with the iron belaying pin, and the libel- 
lant not being able to escape from his reach was obliged to ward of the blow 
with his arm and hand, and in eo doing reccived a severe stroke with the end 
iron belaying pin upon the back of his hand, whereby the same was much in- 
jored, and to this day bears the marke of the blows #0 received : that upon an- 
other occasion, while engaged in hauling upon a rope, the said mote with- 
out the least cause or provocation, and without the slightest warning to the 
libellant, fell upon the libellant and beat him severely swith his fist about the 
hend and face, and the said master coming from the other side of the deck 
took a wooden belaying pin from the ruil, and holding the libellant by the 
neck, strock the libellant five or six times on the head with the belaying pin, 
and with the assistance of the mate, then beat him with the same about bis 
lege and body for some minutes; that by reason of such beating, the face and 
head of the libellant was very much bruised, and hia body also injured; that 
he still feels the effects of such beating. And the libellant by reason of the 
premises claims to be entitled to demand of the iid muster and mate, 
damages to the amount of five hundred dollars and upwards. 

Second. That on the arrival of the said ship in this port the libellant took 
out a warrant from the marine court of the State of New York, against the 
mid Weeks and Whittlesey, for the nbove mentioned assaults, but that they 
have fled from the jurisdiction of that court, or so concealed themselves that 
Shag: eons he toleon, Sed le Rhett & whey: eeeees maaeees eter BF 
process from this court. 

Third. That the mid defendants have goods and chattels in this district 
and credits in the hands of E. D. Hurlburt & Co., of the city of New York, 
merchants, 

Fourth. That all and singular the premises are true, and within the ad- 
miralty and Maritime jurisdiction of the United States, and of this Honora- 
tye Court. 
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Whereupon the libellant praye that a warrant of arrest, in due form of 
law, according to the course of this Honorable Court in cases of Admiralty 
and Maritime juriediction may issue against the said Weeks and Whittle- 
sey, and that they may be required to appear and answer on oath, this li. 
bel, and all aad singular the matters aforesaid, and that if they cannot be 
found, that their goods and chatiles, and if none be found, that their credita 
and effecta in the hands of E. D. Hurlburt & Co., of the City of New York, 
merchant, gernishees, may be attached, to the amount sued for, and costa. 
And thut this Honorable Court would be pleased to decree the payment of 
the damages sustained by the libellant, with costs, and that he may have 
such other and further relief as in law and justice he may be entitled to re- 
ceive, 


Sworn July 1, 1948, 
fore me, 
Cnas. W. NewrTon, 
U. 8. Commissioner. 
W. R. Berar, Proctor. 
E. C. Bexeoicr, Advocate. 


Cuoaates Gaayuan. 


——_ 


No. 119,—Lrtag. 10 BEM FOR COLLISION, 


To the Honorable Samuel! R. Betts, Judge of the District Court of the 

United States for the Southern District of New York : 

The libel of Robert Schuyler and George L. Schuyler, both of the city of 
New York, against the brig Sen, her tackle, apparel, and other furniture, 
and all persons lawfully intervening for their interest in the same, in a cause 
of collision, civil and maritime, alleges as follows: 

First, That your libellanta, before and at tho time of the collision herein- 
aftcr in the third article mentioned, were the owners and proprictors of a 
certain steamboat called the Niagara, with her steam engine, boilers, ma- 
chinery, tackle, apparel, aod other furniture; which eaid steambout your 
libellants ueed and employed in transporting passengore and freight between 
the port of New York and the port of Bridgeport in the state of Connecticut 
and between which said ports she was regularly run, daily and every day, 
Sundays excepted, for the purposes nforesaid. 

Second, That on Sunday, the nioth day of January, in the year 1945, the 
said steamboat Niagara, with her steam engine, boilers, fixtures, apparel 
and other furniture on board thereof was enfoly moored, and lying at her 
usual berth alongside of the pier or dock at the foot of Market street, East 
River, in mid city of New York, where she had a perfect right to be; the 
guid steamboat being Uven, and also ut the time when she wus run into as 
hereinafler mentioned, tight, staunch, strong, and in every respect well man- 
ned, tackled, appareled and appointed, and having the ueual and necessary 
complement of officers and men, and that the master and crew engaged on 
beard were on the look out for the protection and safety of said veasel, 

Third. That, on the morning of the said day, and while the said steam 
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boat wan enfely moored as aforemid, the said brig Sea, whereof Norton was 
master, on her way from Havre, in the kingdom of France, to her destina- 
‘tion at said city of New York, came up the East River, between the Battery 
and Governor's Island, paesing at the distance of about four or five hundred 
fect from the docks of said city on said river, with a strong wind from west- 
south-west, and with a flood tide; and then and there wih great force and 
violence ran into and upon the said steamboat, and did thereby cause great 
damage and injury to the mid Niagara, her guards, hull, and stern, and re- 
mained foul of and upon the said Niagara for some time, and until ahe (the 
brig Sea) ewayed round, when she cleared and paseed on. 

Fourth, That the said brig Sen, before and at the time of the sid colli- 
sion, on a voyage from Havre to New York, was coming up the Eaat River 
without u pilot, and with the design of anchoring or mooring in enid river i 
that she was moving along rapidly, with the aid of wind and tide, carrying 
her fore and main-top sails; that from the improper and unskilful manage- 
ment of the persons navigating eid brig, the anchors were not lect go in doe 
time to check her headway, and bring her round into the tide, nor were her 
eails properly and in season furled and clewed up eo as to lessen her speed, 
but, on the contrary, the said brig wae eo improperly and unskilfully ma- 
naged and navigated, in the particulars above mentioned, that she was dri- 
ven upon and into the said stenmbont na aforesaid. 

Fifth. That the persona nevigating the said brig Sea let one anchor go 
about abreast, or in the neighborhood of, the Fulton street slip or pier, which 
partially checked her hendway, but, notwithstanding, she continucd to drift 
up the stream with the tide, heading partly neross it, and in the direction of 
the Brooklyn shore; that the second anchor not being shackled, or other- 
wise in readiness, as it should have been, was not cnst off into the stream 
wntil the said brig had drifted up to about opporite Catharine street pier, and 
ata distance of three hundred feet or thereabouts from the said Niagara, 
and before a sufficient scope of cable had ron out, or the two anchors had 
checked her headway, she ran into and afoul of the mid Niagara, the stern 
of said brig striking with great force and violence against the starboard side 
of said steamboat, twenty-five feet from the bows, and cutting in the deck 
beams, fender-piece, and plank shears, besides twisting round and damaging 
her stern; that at the time of the striking, the snid brig was heading round 
into the stream and towards the Brooklyn shore, and that the collicion afore- 
eaid was occasioned by the negligence, inattention, and want of proper care 
and skill om the part of anid brig, her master and crew, and not from any fault, 
omission, or pegleet on the part of the said Niagara, her master and crew. 

Sizth. That the said brig Sea had not before, or at the time of the colli- 
sion, a proper look out and watch to guard agninst the danger of a collision 
in a crowded port; that the crew of said brig were occupied on the forward 
part of the veascl—while she was drilling up as above mentioned, after hav- 
ing let go the first anchor—in shackleing or otherwise preparing the second 
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anchor to be cast into the stream ; that the collision would aot have cocurred 
if both of said achors had been in readiness, or had been auffered to run in 
doe season, which would have checked her headway, or if the position of her 
yards had been changed, by hauling on the larboard bracea—which would 
have foreed her off from the docks towards the middle of the stream ; and 
that the master and crew of the Niagara, fearful, from the course pureued 
by those naviguting the brig that she would run into and upon their vessel, 
did every thing in their power, by getting out additional fasts to the wharf, 
and heeling their vessel over, to diminish the extent of the injury and damage 
to be caused by the blow, 

Seventh. That the said steamboat Niayara, was so injured and disabled 
. by the force and violence with which che was struck by the said brig Sea, 
as to render it necessary to take her to the Dry Dock for repairs, at a time 
when her services on the line in which she was engaged, were particularly 
valuable to her owners; and that the libellants, in consequence of the Nia- 
gara having been run into and foul of as aforesid, have sustained damages 
for the hire and expenses of a steamboat to eupply her place ; for repairs to 
the said Niagara, and to her fixtures for her loss of time, for expenses of her 
master and crew, and otherwise, to the amount of one thousand dollare— 
which said damages were occasioned by the negligence, want of skill, and 
improper conduct of the persons navigating the said brig Sea, and not by or 
through any fault, negligence, or improper conduct on the part of the per- 
eons on board the Niagara, her master and crew. 

Eighth, That since the said Niagara was so ran foul of and into as nfore- 
said, these libetiants have applied to the firm of Joho Ewell & Company, 
the consignees-of mid brig—the owners of said brig residing, as these libel- 
Jante are informed and believe, in the town of Warren, and State of Rhode 
Island, where eaid brig belonge—and requested them to setile with these 
libellants for the damages sustained by them as above mentioned ; but the 
enid consignees deny that there is any liability on the part of eaid brig for 
the enid daraages, or any part thereof. 

Ninth. That the said brig Sea is now lying in the port of New York, and 
withia the jurisdiction of this Court. 

Tenth. That all and singular the premises are true, and within the Ad- 
miralty and Maritime jurisdiction of the United States and of this Hoaor- 
able Court. 

Wherefore the libellant prays that process in due form of law, according 
to the course of this Honorable Court in cases of Admiralty and Maritime 


that this Honorable Court would be pleased to decree the payment of 
the damages as aforesaid, aud that the said veasel may be condemned and 


~ 
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sold to pay the same, and that the lbellants may bave such other and fur- 
ther relief us in law and justice they may be entitled to receive, 
Geonce L. Savrize. 
. Sworn, &c., 
Avexayors Hamitron, Jn., 
Proctor for Libellants. 
W. @ Monrrox, Advocate. 


No. 120.—Lisen im PEASONAM AGAINST THE OWNER OF 4 suIr, FOR 
SALVAGE, 


To the Hoporabls Samuel R. Betis, Judge of the District Court of the Uai- 
ted States for the Southern Dutrict of New York. 

The libel of Willinm Peters, master of the ship Amiable, for himself, and 
all others entithed, against Join Jones, owner of the ship Hercules, in a cause 
of salvage, civil and maritime, alleges as follows: 

First, That the libellant being at sea, and bound to the port of New York 
in the said ship Amiable, of which he wae master, obecrved a brig with a 
signal of distress Oying, and he immediately made for ead vessel, when he 
discovered that she was aground on the beach, on the south side of Long 
Island, and being hailed by the master thereof, was informed that she was 
the brig Rover, of New York, and bad been aground for several houra, and 
had, by force of the wind and tide, worked so far into the sand, that he 
feared she would not float at high water without assistance, and asked the 
libellant to assist him. 

Second, That the libellant thereupon consented to render such assisinneo 
as was in his power, and for that purpose let go his anchor and lay by her, 
and got out haweers to her, and, by constant heaviog of himself and his whole 
ship's company, prevented her working further up into the sand, and at high 
water, succeeded in heaving her off without iojury—whereupon the said 
master informed the libellant that he had no means of paying bim there— 
that he was bound to sea, and was very desirous of not being delayed, and 
that he would give the libellant a letter to his owner, the said John Jones, 
who would pay him his reasonable salvage. That said master 
gave the libellant @ letter to said owner, informing him that the libeilant 
had rendered him valuable assistance, whereby the said brig had been eav- 
ed from probable Joss, and was entitled to salvage. 

Third. That the libellant therefore consented to allow the said brig to 
pursue her voyage, and on his arrival in the port of New York, he present- 
ed said letter to said owner, and for himself and his ship's company, and his 
owners, whose ship had been perilled in rendering eaid assistance, offered to 
accept the sum of five hundred dollars, if paid without delay or trouble to 
the libellant, although, as he bad previously been informed, said brig end 
cargo were worth the sum of thirty thousand dollars, and the sid sum of 
five hundred dellare was an inadequate salvage compensation, but said 
owner refused to pay the same, and to pay any more than fifty dollars. 
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Fourth. That all and singular the premises arc trus, and within the 
admiralty and maritime jurisdiction of the United States and of this Honor- 
able Court. 

Wherefore the libellant; prays that the said John Jones may be cited to 
appear and answer the matters aforesaid, and may be decreed tp pay to the 
Mbellant, and the others so entitled,a full reasonable salvage compensa- 
tion for the said assistance eo rendered, and that they may have such other 
and further relief as in law and justice they may be entitled to receive. 

Wiuuam Perens 

Sworn, &e. 

A. B., Proctor and Advocate for Libellant. 


No, 121,—Linec 0 Reo BY THE SEAMEN OF A GOVERNMENT VESSEL AGAINET 
A VES@RL AND CARGO FOR SALTAGE. 


To the Honorable Samuel R. Betts, Judge of the District Court of the Uni- 
ted States for the Southern District of New York. 

The libel of Joseph Smith, of «aid district, mariner, for himself and others 
interested as ealvore against the achooner Josephine, her tackle, apparel and 
farniture, and cargo, in & cauee of salvage, civil and maritime, alleges os 
follows : 

First, That the United States sloop of war Plymouth, being on her pas- 
enge from Rio Janeiro, and being tight, staunch, and well found, and man- 
ned with a crew of about two hundred and filty men, on or about the thir 
tieth day of September, and while on the high seas, the said ship then being 
on her passage to the port of Boston, and about eight or nine o'clock in the 
evening of that day, fell in with the wreck of the schooner Josephine, about 
four or fire hundred miles from the port of New York, mid schooner then 
drifling about at the mercy of the waves, and entirely abandoned by her 
crew, and being derelict, and having the appearance of having been broken 
open and partly plundered. 

Second. That alter the discovery of said wreck, a boat was lowered from 
the said sloop, and a bont’s crew sent on board to take possesion of the mid 
wreck so abandoned, and that after considerable exertion, made fast to the 
said schooner with hawvers, and altering the course of the said sloop of war, 
she proceeded to the port of New York with the said schooner and cargo in 
tow, and continued to tow her for about four days, when, having arrived at 
the port of New York, and im perfect safety, she waa put in charge of the 
steamboat Hercules, who towed her to the wharf, in mid port, where she 
now lics, 

Third. That mid schooner was at the time loaded with an assorted cargo, 
nod wae, at the time of her wreck, bound from Richmond to the Weet In- 
dies, and had it not been for the nasistance so rendered to the said schooner 
and cargo, the same would have been entirely lost. 
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* Fourth, That the libellant was on board said sloop at the time of saving 
said schooner, and assisted in saving her and her cargo, 

Fifth. That the captnin, officera and erew of the snid sloop of war, by 
reason of the service they so performed, and the risk and hazard they run 
in saving the said schooner and her cargo, deserve and are juatly entitled to 
moct and competent anlvage for such service, and to so moch as has been 
and actually is usually allotted by this Court to persons doing and perform- 
ing the like service, with all charges and expenses attending the same. 

Sizth. That all and singular the premises are true, and within the Admi- 
ralty and Maritime jurisdiction of the United States, and of this Honorable 
Court, 


Wherefore the libellant prays, that process in due form of law, accord- 
Ing to the course of this Honorable Court, in cases of Admiralty and Ma- 
fitime jurisdiction, may ise against the said schooner, her tackle, apparel 
and furniture, and the cargo laden therein, and that all persona having 
or pretending to have any right, title, or interest therein, may be ci- 
ted to appear and answer all and singular the matters aforesaid, and that 
this Honorable Court would be pleased to decree auch a eum of money, or 
proportion of the value of the said echooner Josephine and her cargo, to be 
due to the libellant and others, sulvors, as a compensation fur their salvage 
service, as shall seem meet and reasonable, together with their costs and ex- 
penses in this behalf sustained, and that the said schooner, her tackle, appa- 
rel and furniture, and the cargo laden therein, may be condemned and sold 
to pay the same, and that the libellants may have such other and further 
relief aa in law and justice they may be entitled to receive. 

Josern Sarria. 

Sworn to before me, this Sth day 

of Oct., 1846, 
Geo. W. Morton, 
U. 8. Commissioner. 
Beas & Bexevicr, 
Proctors and Advocates. 


No, 122,—Lise. aGatnsT 4 SHIP AND CARGO POR MILITARY SALVAGE, 
(From Hall's Admiraity.) 


To the Honorable Richard Peters, Esq., Judge of the District Court of the 

United States, in and for the District of Pennsylvania: 

The libel of John Christian Breevoor, master, and John Schier Seaman, 
agent of the ship Fair American, now riding at anchor in the port of Phila- 
delphia, respectfully showeth : 

First. That the said ship set sail from the port of Philadelphia, in the Uni- 
ted States of America, on the 22d day of September, in the year of our Lord 
1798, and proceeding on her voyage from the port aforesaid to the port of 
Havana, to wit, on the eighth day of October in the year aforesaid, between 
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the hours of nine and ten in the morning, being then, to the best of their 
judgment, between five and six miles from the aforesaid port of Havana, 
was brought to and captured by a French privateer schooner L’eofant de 
la Grande Revenche, armed and cruizing aguinst the property of the citizens 
of the United States, commanded by Captain Roullis. That the commander 
of the aforesaid privateer and his officers, after looking aver the papers of the 
Fair American, declared said ship and cargo good prize, nnd took from the 
ship fair American, sailing as aforesaid, her officers and seamen, all except 
your libellants and Anthony Fachtman the cook, who were suffered to re- 
main on board the said ship, and pot on board from the said schooner, a prize 
master with six white men and two negroes, and ordered her course to be 
altered for Cape Francais, 

Second. That on the 16th day of October in the same year, between the 
Yours of nine and ten in the morning, the said ship Foir American being then 
in latitude 23° 45’ North, and longitude 80° 30' West, under the command of 
the mid French prize master, seamen and negroca, and having been under 
their command and control upwards of forty-cight hours, your libellants thea 
and there, being and remaining on board the said ship Fair American, assisted 
by the aforesaid Anthony Fachtman the cook, did, by great labor and enter- 
prise, and at the manifcat risk of their lives, re-capture and take from the 
hands and control of the said French prize master, seamen and negroes, the 
eaid ship Fair American, and did alter her course for the port of Charleston, 
in the state of South Carolina, being the nearest port in the United States, 
where the said ship arrived in perfect safety on the 26th day of October, in 
the year aforesaid, By reason whereof the said ship and eargo were saved 
to the owners und all others concerned, having received nevertheless consil- 
erable damage in her rigging and sails, &c., while in possession of the French 
prize master ond crew aforemid. 

Third. That the said ship Fair American, her tackle, &c., and cargo 
were valued and estimated in the policies of insurance effected in Philndel- 
phia at the time the said ehip set sail from the port aforesaid, a: the som of 
thirty-eight thousand dollars or thereabouts, and that after the said ship ar- 
rived at the port of Charleston aforesaid, she was valued and estimated, with 
her cargo together, at the sum of thirty thousand one hundred and one dol- 
lars or thereabouts. That the cargo of the said ship alone amounted, by 
just valuation, to the sum of twenty-five thousand and fifty-one dollars or 
thereabouts; that the cargo aforesaid has been sold or disposed of, so that 
your libellants cannot now take benefit of process of your Honorable Court 
against the same, 

Whereupon your libellants pray that the proccss of this Honorable Court 
may issue to atloch and seize the aaid ship Fair American, now belonging to 
Stephen E Dutilh, of Philadelphia, and that by a definitive sentence the said 
ship may be condemned and sold, and that such adequate and reasonable 
proportion may be awarded to your libellants for their labor in the premiscs 
ae shall be found doe to your libellants by the laws of the United States, or 
by the laws of nations in such cases esteemed and used. And your libel- 
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tants farther pray, that process of your Honorable Court may also issue to 
call in Stephen E. Dutilh, owner of the said ship Fair American and part of 
the cargo aforesaid and John Gourgon of Philadelphia, owner of the other 
part, and that they may be condemned tw pay your libellants such reasonable 
aulvage ax to your Honor may deem just and proper. 
J. Incensois, 
Proctor for Libellants. 


No. 123.—Liget AGAINST A VESSEL AND CARGO A@ FRIZE. 
(From Hail’s Admiraliy.) 


To the Honorable John Sloss Hobart, Esquire, Judge of the District Court 
ofthe United States for the New York District. 


The libel of Silas Talbot, Eoquire, Commander of the United States ship 
of war the Constitution, on behalf as well of the United States ns of himee!f 
and the officers and crew of the aaid ahip, aguinst the ship Amelia, her tackle, 
apparel, furniture and cargo: 

The said libellant for and on beholl'ns aforesnid, doth hereby propound, 
allege and declare to this Honorable Court, as followeth : 

Firat. That pursuant to instructions for that purpose from the President 
of the United States, the libellant in and with the suid United States ship 
of war the Conetitution and her officers and crew, did subduc, seize and take 
upon the high seas, the said ship or vessel called the Amelia of the burthen 
of about 370 tons, with her appare], guns, and appurtenances, nnd a valoa- 
ble cargo on board of the same, consisting of cotton, sugar, and dry gods in 
bales, and hath brought the said ship or vessel and her cargo into the port 
of New York, where they now are. 

Second. That the said ship or vessel called the Amelia, at the time of the _ 
acid capture thereof, wns armed with eight carriage guns, and was under 
the command of Citoyen Etienne Prevost, a French officer of Murine, and 
had on board besides the said Commander thereof, eleven French mariners ; 
that es this libellant hath been informed, the said ship or veseel with her 
said cargo, being the property of some person of persone to the mid libellant 
unknown, sailed some time since from Calcutta, an English port in the East 
Indies, bound for some port in Europe: That upon her said voyage she was 
met with and captured as a prize by a French nawonal corvette, called La 
Diligente, commanded by L. T. Dubois, who took out of her the captain 
and crew of the snid ship Ametia, with all the papers relating to her and her 
cargo, and placed the said Etienne Prevost and the said French mariners 
on board of her,and ordered her to St. Domingo for adjodication, as a good 
and lawful prize; and that she remained in the full and peaceable pos- 
session of the French from the time of the capture thereof by them, 
for the space of ten days, whereby this libellant is advised that as well by 
the laws of nations, as by the particular law of France, the said ship became 
and was to be considered as a French ebip. 
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Third. This proponent doth allege, propound and declare, that all and 
singular the premises are and were true, public and notorious, of which doe 
proof being made, he humbly prays the usual process and monitioa of this 
Court in this behalf to be made, and that the said Etienne Prevost, and all 
other persons having or claiming any interest in the said ship Amelia, her ap- 
parel, guna, appurtenances and cargo, or any part thereof, may be cited in ge- 
neral and special, to answer the premises, and that right and jostice may be 
duly administered in this bebalf, and all due proceedings being had, that the 
same ehip or vessel, her apparel, guns, appurtenances and cargo, for the 
causcs aforesaid, and others appearing, may, by the definitive seatence and 
decree of this Honorable Court be condemned as forfeited, to be distributed 
as by law is provided respecting the captures made by the public armed 
vessels of the United States; or if it shall appear that the same or any part 
or parcel thereof ought to be restored to any pereon or persons, as the for- 
mer owner or owners thereof, then that the same may be eo restored upon 
the payment of such salvage as by law ought to be paid for the same. 

Ricuaro Hannison, 
Proctor and Advocate for the libellant. 


No, 124.—Liset roa gestiTCTIon OF A CAPTURED SHIF AND CARGO, 
(From Hall's Admiralty.) 
To the Honorable Richard Peters, Esq., dc, 

The libel of Robert Findley, &c. 

First, That your libellants are the trac owners of the ship William, James 
Leggat master, now lying in the pert of Philadelphia, and within the jurisdic 
tion of this Honorable Court, 

Second, That on the third day of May last, the said ship being on ler voy- 
age from Bremen to Potomac river, in the state of Maryland, and within nine 
* miles of the sea coast of the United States, received an American pilot oa 
board for the parpose of conducting her safely up the Chesapeake Bay to the 
place of her destination, and after receiving the said pilot she continued on the 
same course until she had arrived within about two miles of Cape Henry, the 
southern promontory of Chesapeake Bay, in five fathom water, and as near 
the shore as the pilot thought it proper to go; when she was forcibly seized 
and taken into possession by a number of armed men under thé command of 
Peter Joanene, captain of an armed schooner then coming out of Chesapeake 
Bay, called the Citizen Genet, and bearing the national colors of the repob- 
lic of France, as a prize to the said schooner, and hath since been detained 
and now is in the possession of the said Peter Joanene, who also then and 
there made prisoners of the captain, officers and crew of the said ship Wil- 
liam, and them as prisoners doth detain. 

Third. That not admitting that the said schooner the Citizen Genet, 
was duly commissioned and authorized to make prizes of vessels 
to British subjects, which they pray may be inquired of, humbly insist that 
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aecording to the premises, the said ship William was, at the time of her being 
#0 taken, upon neutral ground, within the territorial jurisdiction and under 
the protection of the United States, who are now at peace with the king and 
people of Great Britain, and that the said Peter Joanene and the persons 
voder his command had no permission or authority from or under the United 
States to capture British vessels within that distance from the sea coast, to 
which by the laws of nations and the laws of the United States, the right 
and jurisdiction of the United States extended, 

Inasmoch, then, as the said capture and detention of the eaid ship William 
and the captnin, officers and crew thereof, are manifestly unjust and contrary 
to the laws of nations and the laws of the United Sintes, your libellants 
hombly pray that the said ehip William, her cargo, tackle, apparel and fur- 
uiiture, and all other things belonging to her may, by the sentence and de- 
cree of this Honorable Court, be restored to your libellants. That the said 
captain, officers and crew thereof may be relieved from imprisoument for the 
purpose of navigating her to her destined port, and that full satisfaction may 
be made by the said Peter Joanene and all others concerned, as well for the 
said onlawfol capture and detention of the said ship, os for the imprisonment 
of the said captain, officers and crew thereof, and all damages, charges and 
expenses incurred thereby. 

For which end your libeliants hombly pray process of attachment, arrest 
and monition as in like cases is customary. 

Rawe, 
Proctor pro Libellant. 


No. 125.—Liect oF INFORMATION FOR A FORFEITURE FOR BEING FITTED 
OUT TOR THE SLAYE TRADE. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York. 

The libel and information of Benjamin F. Butler, attorney of sald United 
States for the mid Southern District of New York, who prosecutes in this 
behalf for the said United States, and being present here in Court in his 
own proper person, in the name and on behalf of the said United States, 
against the schooner Patuxent, her tackle, apparel, furniture, guns, and 
appurtenances, and goods and effects found on board thereof, in a cer- 
tain cause of seizure and forfeiture, alleges and informs as follows: 

First. That 2 certain schooner or vesse) called the Patuxent, of the bur- 
then of ninety-five tons, and filly ninety-fifth parts of a ton or thereabouts, 
being the property of a citizen or citizens of the United States, was here- 
tofore, to wit, on or about the twenty-fifth day of June, in the year of our 
Lord one thousand eight hundred and forty-five, by some person or persona 
being « citizen or citizens of the said United States, or residing within the 
same, to the said attorney unknown, for himeelf or themselves, or for some 
other person or persons, cither as master, factor or factors, owner or owners, 
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fitted, equipped, and prepared, within a port of the United States, that is to 
say, within the port of New York, in the anid Southern District of New 
York, and within the jurisdiction of the United States, for the purpose of 
carrying on trade or traffic in slaves to some foreign country, te the said at- 
torney unknown, contrary to the provisions of the first section of the act of 
Congress, approved on the 22d day of March, 1794, entitled,“ Ao act to 
prohibit the carrying on the slave trade, from the United States to any fo- 
reign place or country.” 

Second, That the said schooner called the Patuxent, being the property 
of a citixen of the United Statea, was heretofore, to wit, on or about the 
said twenty-filth day of June, in the year of our Lord one thousand eight 
hundred and forty-five, by the said Nathaniel T. Davia, us master, for bim- 
seli, fitted, equipped and prepared, within the port of New York, in the aud 
Southern District of New York, for the porpose of carrying on trade or 
traffic in slaves to some foreign country, to the said attorney unknown, con- 
trary to the provisions of the first section of the act of Congress, in the pre- 
ceding article mentioned. 

Third. That the said achooner called the Patuxent, (so owned as in the 
eccond article aforesaid specified,) was heretofore, to wit, on or about the 
twenty-sixth day of June, in the year of our Lord one thousand eight hun- 
dred and forty-five, by the said Nathaniel T. Davis so being a citizen of the 
United States, caused to sail from the said port of New York, for the pur- 
pose of carrying on trade or traffic in slaves to some foreign country to the 
said attorney unknown, contrary to the provisions of the first section of the 
said act of Congress, in the first article of this libel mentioned. 

Fourth. That the suid schooner called the Patuxent, being the property 
of the said Nathaniel T. Davis, a citizen of the United States, was hereto- 
fore, to wit, on or about the twenty-filth day of June, ia the year of our 
Lord one thousand eight hundred and forty-five, by the exid Nathaniel T. 
Davis, for himeelf as master of said achooner, fitted, equipped and prepared 
within the said port of New York, for the purpose of procuring from some 
foreign kingdom, place or country, to the said attorney anknown, the inha- 
bitants of such kingdom, place or country, to be transported to some foreign 
country, port or place, to the said attorney unknown, and to be sold and dis- 
posed of as slaves, contrary to the provisions of the firat section of the act 
of Congress, in the said first article of thia libel mentioned. 

Fifth. That the said echooner called the Patuxent, co owned as in the 
fourth article of this libel mentioned, was, on or about the anid twenty-fifth 
day of June, in the year of our Lord one thousand eight hundred and forty- 
five, by the said Nathaniel T. Davis, caused to sail from the said port of 
New York, for the purpose of procuring from some foreign kingdom, place 
or country to the eaid attorney unknown, the inhabitants of such kingdom, 
place or country, to be transported to some foreign country, port or place to 
the said attorney unknown, and to be eold or disposed of as slaves, contrary 
to the form of the statute in such case made and provided, being the first 
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section of the aforesaid act of Congress, approved on the 22d day of March, 
1704. 

Sizth, That the said schooner called the Patuxent, s0 owned by the said 
Nathaniel T, Davis, a citizen of the United States, was heretofore, to wit, 
on or about the twenty-fitth day of September, in the year of our Lord one 
thousand eight hundred and forty-five, employed and made wae of by the 
said Nathaniel T. Davia, eo being a citizen of the United States, in the 
transportation and carrying of slaves, from some foreign country or place, 
to the said attorney unknown, to come other foreign couutry or place to 
the sid attorney unknown, contrary to the provisions of the first section 
of the act of Congress, approved on the 10th day of May, 1800, entitled, 
“ An act in addition to the act entitled, ‘An act to prohibit the carrying on 
the slave trade from the United States to any foreign place or country.”’ 

Seventh. That the mid echooner called the Patuxent, so owned by the 
maid Nathaniel T. Davia, a citizen of the United Statea, heretofore, to wit, 
on the twenty-fifth day of June, in the year of our Lord one thousand cight 
hondred and forty-five, was by him the said Nathaniel T, Davis, for him- 
self as owner, fitted, equipped, and prepared in the port of New York, in 
the Southern District of New York, and within the jurisdiction of the Uni- 
ted States, for the purpose of procuring negroes, mulattoes, or persons of 
color from some foreign kingdom, place or country, to the said attorney un- 
known, to be transported to some other port or place to the said attorney 
unknown, to be held, sold, or otherwise disposed of as slaves, or to be held 
to service or labor, contrary to the provisions of the second section of the act 
of Congress, approved on the 20th day of April, 1318, entitled, * An act in 
addition to an act to prohibit the introduction of slaves into any port or place 
within the jurisdiction of the United States, from and after the first day of 
January, in the year of our Lord one thousand eight hundred and eight ;” 
and to repeal certain parts of the enme. 

Eighth. That the mid schooner or veszel so owned ns aforesaid, was here- 
tofore to wit, on the twenty-sixth day of June, in the ycar of our Lord one 
thousand ciyht hundred and forty-five, by the said Nathaniel T. Davis fit- 
ted, equipped, and prepared, and caused to snil from the said port of New 
York, for the purpose of procuring negroes, mulattoes, and persons of color, 
from eome foreign kingdom, place, and country to the enid attorney un- 
known, to be transported to some port or place to the said attorney unknown, 
to be held, sold, or otherwise disposed of ns slaves, or to be held to scrvice 
or labor, contrary to the provisions of the second section of the act of Con- 
gress in the seventh article of this libel mentioned, 

Ninth. That the ehip Yorktown, being a commissioned and armed vessel 
of the United States of America, commanded by Charles H. Bell, of tho 
navy of the United States, was, during the month of September, in the 
year of our Lord one thousand eight hundred and forty-five, cruising on the 
coast of Africa, and while ao cruising, to wit, on the 27th day of September, 
1845, at or near Cape Mount, on mid coast, seized and took the said achoo- 
ner calicd the ne oe ees eee there being employed 
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in carrying on trade, business and traffic contrary to the troe intent and 
meaning of the acts of Congress aforcenid, approved respectively on the 72d 
day of March, 1794, and May 10th, 1800, and that said echooner has been 
sent to the United States for adjudication, and is now lying within the 
Southern District of New York. and within the jurisdiction of thia Court. 

Tenth. That by reason of the premises, and by force of the stitutes 
in such case made and provided, the suid schooner called the Paturent, to- 
gether with ber tackle, apparel, furniture, appurtenances, guns, aod the 

_ goods and effects found on board thereof, have become forfeited. 

Elevents. That all and singular the premises are and were trove, and 
within the Admiralty and Maritime jurisdiction of the United States, and of 
this Honorable Coart. 

Wherefore the mid attorncy prays the waval process of attachment egninst 
said schooner, her tackle, apparel and furniture, and appurtenances and 
goods and effects, and the monition of this Honorable Court, in this behalf 
to be made, and that all persons interested in the said schooner, or in ber 
tackle, apparel, furniture, gans, appurtenances, or the goods and effects 
found on board thereof, may be cited to answer the premises, and all due 
proceedings being had, that the said schooner, with her tackle, apparel, fur- 
niture, gune, appurtenances and goods and effects found on board thereof, 
may, for the causes aforesaid, and others appearing, be condemned by the 
definitive sentence and decree of this Honorable Court, as forfeited to the 
use of the said United States, according to the form of the statutes in such 
case made and provided, 


B. F Botves, U. 8, District Attorney. 


No. 126,—Liset or wxronmaTion IN REM AGAINST A BTEAMBOAT, TO BE 
COVER PENALTIES FOR NON-INSPECTION OF BOILERS, &c. 


To the Honorable Samuel R. Betts, Judge of the District Court of the 

United States for the Southern District of New York. 

The libe) of information of J. Prescott Hall, Attorney of the United States 
for the said Southern District of New York, who prosecutes for the said 
United States in this behalf, and being present here in Court, in his own 
Proper person, in the name and on behalf of the anid United States against 
the steamboat Harlequin, her tackel, apparel and forniture, in a caves of 
seizure, ulleges and informs as follows: 

First. That by an act of Congress of the United States of America, ap- 
proved on the seventh day of July, in the year one thousand eight hundred 
and thirty eight, entitled “An act to provide for the better security of the 
lives of passengers on board of vessels propelled in whole or in part, by 
atenin ;” it was among other things provided, that it should be the duty 
of the owners and masters of steamboats, to cause the inspection re- 
quired by the fourth section of said act, to wit, an inspection of the hull of 
such steamboats, to be made at least once in every twelve months, And 
the examination required by the @fth section of enid act to wil. an exam- 
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ination of the boilers and machinery of such steamboats, to be made at least 
once in every six montha. 

That after the passe of the said act, to wit, on divera days and times, 
between the filth day of June, in the year of our Lord. one thousand eight hun- 
dred and forty nine, and the twentieth day of June, in the year last aforesaid, 
a certain verse! being a steamboat called the Harlequin, then being owned 
in whole or in part, by « citizen of citizens of the eid United States, to the 
said attorney unknown, waa used and employed in the transportation of 
passengers, and did carry passengers on the navigable waters of the said 
United States, to wit, from Port Richmond in the State of New York, in the 
mid Southern District of New York, and Bergen Point in the State of New 
Jersey, the hull of enid steamboat not having been inspected pursunnt to the 
provisions of the fourth section of said act of Congress, at any time within 
twelve months prior to the said fifth day of June, or the said twentieth day 
of June, or any day intervening between the eaid fifth day of June, and the 
suid twentieth day of June, in the year one thousand eight hundred and for- 
ty nine. By reason whereof, and by virtue of the eaid act of Congress, the 
owner or owners, and master of the said Steamboat, being a vessel propelled 
9 whole or in part by steam, forfeited and became liable to pay to the 
said United States the sum of five hundred dollars, for the payment of which 
sum, the said steamboat hath become liable to be seized and proceeded 
against summarily by way of libel, und for the recovery of which, this civil 
and maritme cause is now instituted, 

Second. That after the passage of the aforesaid act of Congress, to wit, 
oo divers days and times, between the fifth and twentieth days of June, in 
the year of our Lord one thousand eight hundred and forty nine, a certain 
vessel being a steumboat, called the Harlequin, propelled in whole or in 
part by steam, then being owned by a certain person or persons to the said at- 
torney unknown, then and still being a citizen or cilizens of the United States, 
was used and employed in the transportation of passengers, and did carry pas- 
sengerson the navigable waters of the United States, that is to my, between 
Port Richmond in the State of New York, in the Southern District of New 
York aforesaid, and Bergen Point in the State of New Jeravy ; the boilers and 
machinery of anid steamboat not having been examined pursuant to the pro- 
visions of the fifth aection of said act of Congress, at any time within six 
months prior to the said fifth day of June, or the said twentieth day of June 
or any day intervening between the eaid fifth day of June, and the said 
twentieth day of June, in the yenr one thousand cight hundred and forty 
nine. By reason whereof and by virtue of the said act of Congress, the 
owner or Owners and master of the said steambont called the Harlequin, for- 
feited and became liable to pay to the srid United States the further sum of 
five hundred dollars, for the payment of which sum the said steamboat hath 
become liable to be seized and proceeded against summarily by way of libel, 
and for the recovery of which this civil and maritime cause is now inatitoted. 

Third. That after the passage of the said act, to wit, on the twentieth 
day of June, in the yenr one thousand cight hundred and forty nine, the 
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owner or owners of'a certain vessel being a steamboat, called the Harlequin, 
propelled in whole or in part by stenm, did transport passengers, in and on 
board of said vessel, upon the navigable waters of the said United States, 
to wit, on waters between Port Richmond in the State of New York.in the 
said Southern District of New York, and Bergen Point in the State of New 
Jersey, without having firat obtained from tho proper officer, to wit, the 
Collector of the Customs for the Port and District of the city of New York, « 
license under the Jaws of the United States, existing at the time of the pus- 
sage of said act. That by reason of the premises, and by virtue of the said 
act, the owner or ownersol the said steamboat, forfeited and became liable to 
pay to the said United States the further sum of five hundred dollars, for the 
peyment of which sum the said steamboat hath become liable to be procee- 
ded against summarily by way of libel, and for the recovery of which this 
civil and maritime cause is instituted, 

Fourth. That all and singular the promises aforesaid are true, and within 
the Admiralty and Maritime jurisdiction of the United States and of this Hou- 
orable Court. 

Wherefore the said Attorney of the mid United States, on behalf of the 
said United States prays the usual process and monition against the cad 
steamboat, and her tackle, apparcl and furniture in this behalf to be made, 
aud that all persons interested in the said steambout and her tackle, appar- 
el and forniture, may be cited to answer the premises, and that this Honorm- 
bie Court may be pleased to decree for the penalties aforesaid, and that the 
siid steamboat muy be condemned and sold to pay the several penaltice 
aloresuid with cost, and for auch other relief os shall to law and justice ap- 
pertain, 

J. Paescorr Har, 
U. 8. Dist. Attorney. 


No, 127.—A LInEL OF INFORMATION IN REM AGAINST A YESSEL stizep 
BY A GUVERNMENT VESSEL FOR BEING ENGAGED IN THE SLAVE TRADE. 


To the Honorable Samoucl R. Betts, Judge of the District Court of the 
United States for the Southern District of New York: 

The libel of information of J, Prescott Hall, Attorney of the said United 
States for the said Southern District of New York, who prosecutes in this 
behalf for the said United States, and being present here in court in his own 
proper person, in the name and on behalf of the said United States, against 
the brig Susan, her tackle, apparel, and furniture, and against all persons 
intervening for their interest therein, in a cause of seizure and forfeiture, 
alleges and informs as follows ; 

First, That the brig Perry, a commissioned vessel of the United States of 
America, and belonging to the navy thereof, heretofore, to wit, on the fifth 
day of February, ia the year 1849, being under the command of Joho A, 
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Davia, a lieutenant commanding in the navy of the United States, did, on 
the high seaa, off the const of Brazil, that is to aay, about three miles outside 
of Round Island near Rio de Janeiro, on said coast of Brazil, seize and take 
8 certain brig or vessel called the Susan, belonging to a citizen or citizens of 
the United States, of the burthen of two hundred and sixty tons or there- 
abouts; which said brig or vessel was then and there employed in carrying 
op trade, business and traffic in slaves, contrary to the true intent and mean- 
ing of the act of Congress of the eald United States, approved on the tenth 
day of May, in the year of our Lord eighteen hundred, cntitled “ An not in 
adiition to the act intituled' An net to prohibit the carrying on the slave 
trade fram the United States to any foreign place or country,” and that by 
reason of the premises in this article stated, nnd by force of the fourth sec- 
tion of the said act of Congress, the mid brig Susan, together with her tackle, 
apparel, and guns, and the goods and effects (other than slaves) found on 
board thereof, became and were forfcited. 

Second. That the said brig Perry, being commissioned, belonging to the 
navy, and commanied as in the preceding article is alleged, dil, heretofore, 
on the fifth day of February, in the year 1849, on the high seas, and at or 
about the point or pluce in said preceding article mentioned, seize and tke 
the said brig Susan, which said brig was then and there employed in darry- 
ing on trade, business, and tmaffic in slaves, contrary to the true intent and 
meaning of the act of Congress of the exid United States, approved on the 
22nd day of March, in the year 1794, entitled “ An act to prohibit the carry- 
ing on of the slave trade from the United States w any foreign place or 
country, and that hy reason of the premises in this article stated, and by force 
of the before mentioned fourth section of the said act of Congress, approved 
on the tenth day of May, in the year 1800, the said brig Susan, together 
with her tackle, apparel, and guna, and the goods and effects (other than 
slaves) found on board thereof, became and were forfeited. 

Third. That on board said brig Susan were found two block« or mulat- 
toes, supposed to be, or at and before he time of sald seizure before alleged, 
to have been slaves, 

Fourth, That the ssid brig Susan was heretofore, on or about the eighth 
day of July, in the year 1848, by some person or persons, being a citizen 
or citizens of the said United States, or resident within the eame, to the anid 
attorney unknown, fied out within the port of New York im the Sonth 
orn District of New York, and causod to mil from and out of eaid port, for 
the purpose of carrying on trade and traffic in slaves, to some foreign country, 
to the said attorney unknown, sod for the purpose of procuring from some 
foreign country, to the said attorney unknown, the iohabitants of which coun- 
try to be transported to some other foreign country, to said attorney also un- 
known, contrary to the provisions of the first section of the act of Congresa 
of the said United States, approved on the 22d day of March, in the year 
1794, entitled * An net to prohibit the carrying on the slave trade from the 
United States to any foreign place or country.” 
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Fifth, That the said brig Susan being the property of and owned by 4 
certain person or certain persons being a citizen or citizens of sid United 
States, or reviding therein, was heretofore, to wit, on the filth day of Febru- 
ary, in the year 1849, employed and made use of by some person or persous 
being a citizen or citizens of maid United States, or residing within the sume, 
to the mid attorney unknown, in the transportation and carrying of slaves 
from some foreign country or place, to the mid attorney unknown, to some 
other foreign country or place, to the said attoreey unknown, contrary to the 
provisions of the first section of the net of the Congress of the sab United 
States, approved on the tenth day of May, in the year 1900, entitled * An 
net in addition to the act intituled ‘ An act to prohibit the carrying on the 
slave trade from the United States to any foreign place or country.’" 

Sirth. That the maid brig Susun, being the property of and owned by cit- 
izens of the said United States was heretofore, on the filth day of February, 
in the yenr 1519, employed and made use of in the transportation and carry- 
ing of slaves, from e2me foreign country or place to the said attorney un- 
known, to some other foreign country or place to the said attorney also 
unknown, contrary to the provisions of the said first ecetion of the act of 
Congress in the preceding article specified. 

Seventh, That the said brig Susan, being the property of and owned by 
citizens of the said United States, was heretofore, on the fifth day of Febru- 
ary, in the year 1849, employed and made wee of in the transportation and 
carrying of slaves from some foreign country or place, to wit, from the coast 
of Africa, to some other foreign country or place, to wit, to the empire of 
Brazil, and, to wit, from the empire of Brazil to the const of Africa, contrary 
to the provisions and the form and effect of the said first section of the said 
act of Congress in the fifth article of this libel mentioned. 

Eighth, That the said brig Suean, together with her tackle, apparel, fur- 
niture appurtenanoss, guna, and the goods and effects found on board thereof, 
having been so scized as aforesaid, has been sent to the United States for 
adjudication, and is sow lying within the Southern District of New York 
and within the jurisdiction of this Court. 

Ninth. That by reason of all and singular the premises aforemid, and by 
force of the statutes in such case made and provided, the aforementioned brig 
Susan, together with her tackle, apparel, furniture, appurteoances, guos, 
and the eald goods and effects became aod are forfeited to the United 
Biates. 

Tenth. That all and singular the premises aforesaid are and were troe, 
and within the Admiralty and maritime jurisdiction of the United States, and 
of this Honorable Court. 

Wherefore the said attorney prays the usual process of attachment ngninst 
the satd brig, her tackle, apparel, forniture. appartenunces and guns, and 
the goods and effects on board of her, and the monition of this Honorable 
Court in this behalf to be made, and that all persons interested in the before 
mentioned brig, her tackle, apparel, furniture, appurtenances, guns and the 
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«aid goods and effects found on board thereof, may be cited to answer the 
Premises, and all due proceedings being had thereon, that the eaid brig, her 
tackle, apparel, furniture, appurtenances, guns and the goods and effects 
found on board thereof, may, for the causes aforesaid, and, others appearing, 
be condemned by the definitive sentence and decree of this Honorable Court 
as forfeited to the United States, according to the form of the statutes of mid 
United States in euch case made and provided, and that the said brig, her 
tackle, apparel, furniture, appurtenances, guns aud the guods and effects 
found on board thereof, may be eold and the proceeds thereof distributed and 
disposed of uccording to law. 
P J. Prescorr Hau, 
U. 8. Dist, Att'y. 


No, 125.—LinE. If PEARSONAM BY A CHARTERER ON A VERBAL CANTER. 


To the Honorable Samuel R. Betts, Jodge of the District Court of the 

United States for the Southern District of New York : 

The libel and complaint of William Quirk of Wilmington, North Caro- 
lion, against Peter Clinton and John G. Attridge, in a cave of contract, civil 
and maritime, and thereupon the said William Quirk alleges and articulately 
Propounds as follows: 

First. That the said Peter Clinton being part owner, and the eid Jolin 
G, Atiridge part owner and master of the brig Growler, of New York, on 
or about the sixteenth day of June, 1848, by Jamca Smith, his agent and 
broker, chartered mid brig to the libellant for a voynge from the port of 
New York to Wilmington, North Carolina, and thence to London, to be 
provided with, and to carry a full cargo of turpentine under and on deck, 
from Wilmington to London, at the freight of four shillings sterling per barrel 
for turpentine under deck, and three ehillings and sixpence sterling per barre! 
on deck, and primage of five per cent on the amount of freight, the amount of 
the charter to be paid on the discharge of the cargo in London; 16 run- 
ning lay days in Wilmington, for loading, and 14 ranning lay daysin London, 
for diecharging. The vessel to leave New York for Wilmington on or be- 
fore the 20th day of June, then imstant, and in case there should not be 
thirteen feet of water on the bar at Wilmington, the libellant was to pay 
lighterage on the cargo, sufficient to load her to thirteen feet druft, and the 
vessel to be consigned in Wilmington to J. & D, McRea, and in London to 
Charles Briggs. 

Second. That said charter was made verbally and not in writing; and a 
few days after the same was a0 agreed on, the snid defendants having had 
a better offer for snid vessel, as the libellant has been informed and believes, 
chartered her to other persone for a different voyage, and refused to com- 
plete and fulfil snid charter to the libellants. 

Third, That the libellants lost and sustained damage to the amount of 
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six hondred and twenty-dollars and upwards, which ho insists the said de- 
fendants are bound in law to pay him, but which the defendants refose to 
pry. 

Fourth, That all and singular the premiees are true, and withio the sdrl- 
ity and maritime jurisdiction of the United States and of this Honorable 
Court. 

Wherefore the libeliant prays, that a warrant of arrest, in due form of 
law, according to the course of this Honorable Court, in eases of Admiral- 
ty and maritime jurisdiction, may issve against the said Peter Clinton and 
John G. Attridge, and that they may be compelled to appeor and answer 
upon oath all and singular the matters aforesaid, and if they cannot be 
found, that an altachment may issue against their goods and chattels, and if 
none be found, that their credits and effects in the hands of Mathew Clinton 
and Peter Clinton, of enid district, garnishecs, be attached, and that this 
Honorable Court would be pleased to decree payment of the damages 
aforesaid, with costs, and that the libellant may have such otber and further 


relief as he may be entitled to receive. 
Witt Quiax, 


By James Souru, 
His Attorney and Agent. 
Sworn to this 2d day of August, by 
James Smith, the Attorney in fact 
and Agent of the libellant, who ie 
absent more than 100 miles from 
the city of New York, before me, 
Groror W. Morrow, 
. 8. . 

Bonar & Benepict, Proctors. ‘ 
No, 129.—Oroer ron wanaant or annest.—Vid. ante, poge 226. 
No, 130.—Markixo or rrocess ror satt—Vid. ante, page 226. 
No. 131.—Lyectianr’s srirceation ror costs ix nem—Vid. Ne. 2, 
ante, poge 428. 


No. 133,—Lise.tanxt's stirvtation ror costs ts reasoxam—Vid. 
ante, page 224. 


Mesne Proecss. 
No. 133.—Waneant oF aRnesT tn reesonam. 


THE PRESIDENT OF THE UNITED STATES OF AMERICA, 
To the Marshal of the Southern District of New York, Greeting : 
Whereas, « libel has been filed in the District Court of the United States 
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[L.S.] of America, for the Southern District of New York, on 
_ the day of in the year of our Lord 
one thousand eight hundred and by A. B. against 
C. D., in a certain action, civil and maritime, for freight, therein alleged 
to be due to the said libellant, amounting to two hundred and fifty-two 
dollars, and praying that a warrant of arrest may iseno ogainst the sald 
defendant. Now, therefore, we do hereby empower, and strictly charge 
and command you, the said Marshal, that you take and arrest the said 
defendant, if he shall be found in your district, and him eafely keep, eo 
that you may have his body before the said District Court, on the day 
of at the City Hall, in the City of New York, then and there 
to answer the said libel, and to make his allegations in that bebulf: and have 
you then and there this writ, with your return thereon. 
Witness the Honorable Samuel R. Betts, Judge of eaid Court, thia 
day of in the year of our Lord one thousand eight hundred and 
and of our independence the seventy 


E, F., Clerk. 
G. H., Proctor. 
No. 134.—Mazx ror path. 
The Marshal will hold the respondent to bail ip the eum of bon- 
dred and dollars, 
Dated 18 
Clerk. 


No. 135.—Manenat.’s DErcration To uta DEPUTY OR DAILIFT. 


I hereby depute to execute the within process, 
Dated 18 


U. 8. Marshal. 


No. 136.—Maneuatt’s aetTuns. 


Defendant taken. 
‘ Marshal. 


——_-- 


No. 137—Tae Like, WITH ATTACHMENT AGAINST GOODS ABD CHATTELS, 
AND ITS EFFECTS, aND SUMMONS TO GARNISHEr. 


The President of the United States of America to the Marshal of the 
Southern Disirict of New York, Greeting: Whereas a libel has been 
filed in the District Court of the United States of Amer- 
ica, for the Southera District of New York, on the 

70 
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{L. 8] nineteenth day of May, in the year of our Lord one thous- 
and eight hundred and forty eight, by Thomas Gould, 
libellant, against John Gibons master of the ship Mount 
Vernon, in a certain action, civil maritime, for certain os- 


shal, that you take and arrest the sid defendant, if he shall be found in 
your and him eafely keep, so that you may have hie body before 
the said District Court on the 23d day of May inst, at the City Hall in the 
City of New York, then and there to answer the said libel, and to make his 
allegations in that behalf; and if the said defendant cannot be found in your 
District, that you attach his goods and chattels in your District to the 
amount sued for, and if no goods and chattels can be found, that you attach 
his credits and effects to the amount sued for, in the hands of the Garnishees 
John Elwell & Co., and 8t. George Givins; and that you summon the mid 
Garnishees, to appear before the soid District Court on the said 23d day of 
May instant, to do and abide what may be required of them in this behalf, 
and have you then and there this writ; with your return thereon, 
Witness the Honorable Samuel R. Betts, Judge of’ said Court, this 19th 
day of May, in the year of our Lord one thousand eight hundred and forty 


and of our independence the seventy second. 
“om a ’ J. W. Meteauyr, Clerk. 
A. Naen, Proctor. 


No, 138—Mansnat's gerven. 

The defendant is not found in the District, and I have attached the fol- 
lowing goods and chattels of said defendant. 

on: 

The credits and effects of the said defendant, in the hands of John Elwell 
& Co., and St. George Givins, garnishees, and have summoned the mid 
gornishees as within commanded. 

Hewsy F. Tattmance, Marshal. 


No. 139.—Ciration aND MONITION IN FERSONAM, WITH MARSHAL’s 
RETURN. 


The President of the United States of America, io the Marshal of the 

Southern District of New York, greeting -—Whereas o libel has 

been filed in the District Court of the United States of 

America, for the Southern District of New York, on 

{l. 8.) the day of in the year of our 
Lord one thousand eight hundred and 

by A.B., sgainst C, D., in a certain action, civil and mari- 
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time, for wages therein alleged to be dus to the mid libcllant, amounting to 
seventy-five dollars, and praying that citation may issue against the mud 
defendant, pursaant to the rules and practice of this court. 

Now, therefore. we do hereby empower, and strictly charge and command 
you, the sid Marshal, that you cite and sdmo- 
nish the eaid defendant if he ehall be found in your district, that he ba 
and‘appear before the said District Court, on the day 
of at the city hall in the city of New York, then and there to 
answer the said libel, and to make his allegations ia that bebalf; and 
have you then and there this writ, with your return thereon. 

Witness the Honorable Samuel R. Betta, Judge of said Court, this 


day of ja the year of our Lord one thou- 
mnd eight bondred and and of our Independence the 
acventy 
J. W. M., Clerk. 
E. F., Proctor. 


No. 139.—Rervrn oF MARsiHtaL. 


Personally served, 
H. F, T., Marshal, 


No. 140.—Wasrant OF ARREST. OR ATTACHMENT ACAINST A BHIP, WITH 
A MOWITION AND A WARRANT OP ARREST AGAINST TILE MASTER On 
OWNER, 


Southern District of New York, s3,— 
The President of the United States of America, to the 
Marshal of the Southern District of New York, greeting: 
[L. 3.) Whereas a libel in rem and personam hath been filed in 
the District Court of the United States for a 
ern District of New York, on the 
of bi gua of cae Lesh a cesh Wag bak oe 
forty by A. B., against the ship or vessel called the Rover, her tackle, 
&c., (or other property, describing it, ns the ense may be,) for the reasona 
aod causes in the mid libel mentioned, and praying the usual process and 
monition of the said court in that behalf to be made, and that all persons in- 
terested in the said ship or vessel, her tackle, &e., may be cited to answer 
the premises, and all proceedings being had that the said ship or vessel, her 
tackle, &o., may, for the causes in the said libel mentioned, be condemned 
and sold to pay the demands of the libellant. 

You are therefore hereby commanded, to attach the enid ship or vessel, 
her tackle, &c., and to detain the same in your custody, until the forther 
order of the court respecting the same, and to give due notice to all persons 
claiming the same, or knowing or having any thing to my why the same 
should not be condemned and sold pursuant to the prayer of the said libel, 
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that they be and appear before the said court, to be held in and for the 
Southern District of New York, on the day of 

nt eleven o'clock in the forenoon of the same day, if the same shall be a day 
of jurialiction, otherwise on the next day of jurisdiction thereafier, then and 
there to interpose a claim for the came, and to muke their ullegations in that 
behalf. 

[ We do hereby forther empower, and strictly charge and command you 
the enid Marshal, that you arrest the eaid owner or master, if he shall 
be found in your district and have his body before the anid District Court, 
on the day of at the city hall in the 
city of New York, then and there to answer the said libel, and to make 
his allegations in that bebalf;} and have you then and there this writ, 
with your return thereon. 

Witness the Honorable Samuel R. Betts, Judge of said Court, thie 

day of in the year of our Lord one thousand eight 
hundred and and of our Independence the 
J. W. M., Clerk. 

E. F., Proctor, 

(Lf the process be in rem only, the form ia the same, omitting the last clawse in 
brackets.) 


No, 142.—Rercan oF ThE manenAL. 


Aa within commanded, [ attached the therein described? 
on the day of and have given due notice to 
all persons claiming the same, that this court will on the day 
of inst., if that day should be a day of jurisdiction, if not, on 
the next day of jurisdiction thereafter, proceed to the trial and condemna- 
tion thereof, should no claim be interposed for the same, [and | have arrested 
the defendant within named] 

U.S. Marshal. 


[Jf the process be in rem only, the return is the same, emitting the clause ia 
brackets} 


No. 143.~—Tne Lime, AGAINST A SHIP AND OWNER AND THE EXECUTOR OF 
ANOTHER OWNER. 


Southern District of New York, sa: 
The President of the United States of America, To the Marshal of the 
Southern District of New York, Greeting: Whereas, a libel hath 
been filed in the District Court of the United States, for 
the Southern District of New York, on the twenty-third 
[L.3.] day of November, in the year of our Lord one thousand 
eight hundred and forty-one, by Robert Gordon, agninst 
the ship Hilah, her ‘eekla, eppare! and furniture, and 
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against Edmund Hammond, master and owner, and against Thomas E. 
Lyde, executor of the last will and testament of Abraham Tanner, owner, 
deceased, for the reasons and causes in the aid libel mentioned, and praying 
the usual process and monition of the said Court in that behalf to be made, 
and that nll persons intercated in the said ship Hilah, her tackle, &c., may 
be cited in general and special, to answer the premises, and all proceedings 
being had. that the sid ship Hilah, her tackle, &e,, may for the cavecs in 
the said libel mentioned, be condemned and sold to pay the demand of the 
fibeliant. You are therefore hereby commanded to attach the said ship 
Hilah, her tackle, &c., and wo detain the eume in your custody until the 
further order of the Court respecting the same, and to give due notice to all 
persons claiming the same, or knowing or having any thing to say why the 
same should not be condemned and sold, pursuant to the prayer of the said 
libel, that they be and appear before the said Court, to be held in and for 
the Southern District of New York, on the fourteenth day of December 
next, at eleven o'clock jn the forenoon of the eame day, if the same shall be 
a day of jorisiiction, otherwise on the next day of jurisdiction thereafter, 
then and there to interpose a claim for the same, and to make their silegn- 
tions in that behalf’ And you are hereby further empowered and comman- 
ded to cite and monish the said Edmond Hammond and Thomas E. Lyde, 
executor of Abraham Tanner, owner of mid vessel, lately deceased, if they 
shall be found in yoor district, that they appear before the eaid Court, on 
the day herein above last mentioned, to answer the matters contained in the 
said libel, and to stand to and abide such order and decree as may be made 
by the Court in the premises; and that you cite the said Edmund Ham- 
mond, master and owner, and Thomas E. Lyde, executor of the last will 
and testament of Abraham Tanner, owner, deceased, and all other persons 
having any interest io the said ship Hilah, her tackle, apparel, &c., that they 
be and appear before the enid Court, on the said fourteenth day of Decem- 
ber next, then and there to interpose their claims for the same, and to make 
their allegations in thie beball. And what you shall have done in the pre- 
thises, do you then and there make return thereof, together with thie writ. 

Witness the Honorable Samuel R. Betts, Judgo of the said Court, this 
twenty-third day of November, in the year of our Lord one thousand eight 
hundred and forty-one, and of the independence of the United States the 
sixty-sixth, 

Cuas. D. Betts, Clerk. 
8. B., Proctor. 


No, 144,.—Tue vixe, ix a Cause OF POSSERSION OR RESTITUTION. 


Southern District of New York, ss >—~ 


The President of the United States of America, To the Marshal of the 
Southern District of New York, Greeting : Whereas, a libel in rem 
and personam hath been filed in the District Court of the 
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United States, for the Southern District of New York, 

{L. 8.] on the cighteenth day of August, in the year of our Lord 

one thousand eight hundred and forty-cevon, by Alfred 

Peabody, libeliant, against the schooner Lucinda Snow, 

her tackle, &c., and against Stubbs and Rogers, in an action, civil and ma- 

ritime, for said vessel and her freight, for the reasona and causes in the said 

libel mentioned, and preying the usual process and monition of the said 

Court in that behalf to be made, and that all persons interested in the exid 

schooner or vessel, her tackle, &c., may be cited in general and special, to 

answer the premises, and all proceedings being had that the said echooner 

or veasel, her tackle, &c., may, for the causes in the said libel meationed, 
be delivered to the libellant. 

You are therefore hereby commanded, to attach the said schooner or ves- 
sel, her tackle, &c., and to detain the same in your custody, until the further 
order of the Court respecting the same, and to give due notice to all per- 
sons claiming the same, or knowing or having any thing to my why the 
same should not be delivered to the libellant, pursnant to the prayer of the 
gaid libel, that they be and appear before the eaid Court, to be held in and 
for the Southern District of New York, on the first Tuesday of September 
next, at eleven o'clock in the forenoon of the same day, if the eame shall be 
a day of jurisdiction, otherwise on the next day of jorisdiction thereafter, 
then and there to interposé a claim for the same, and to make their allega- 
tions in that behalf, And the libellant having prayed that the snid Stubbs 
and Rogers may be cited to appear before the said Court, we do hereby 
further empower, and strictly charge and command you the eid Marshal, 
that you cite and admonish the mid Stubbe and Rogers, if they shall be 
found in your district, that they and each of them appear before the sid 
District Court, om the seventh day of September next, at the City Hall, in 
the City of New York, then and there to answer the sid libel, and to make 
their allegations in that behalf; and have you then there this writ, with 
your return thereon. 

Witness the Honorable Samuel R. Betts, Judge of said Court, this nine- 
teenth day of August, in the year of our Lord one thousand eight hundred 
and forty-seven, and of our independence the sixty-sixth. 


J. W. Metcauys, Clerk. 
Maatixn Straono & A. F. Surru, 
Proctors. 


No. 145.—Rervan of THe MARSHAL AS WITHIN ComMANDED. 


I attached the therein described, om the day of 
and have given due notice to all personsclaiming the same, that this Court 
wilLonthe day of inet , if that day should be a day of juris 


diction, if not, oa the next day of jurisdiction thereafter, proceed to the trial 
and condemoation thereof, should no claim be interposed for the same, and 
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I have cited the defendant Rogers within named, and the defendant Stubbs 
ia not found in this district. 
U. 3. Marshal. 


Dated 184 


No. 146.—Te Like AGAInsT Suir, FREIGHT AND Masten, FoR seaMen's 
WAGES. 


Southern District of New York, 33: 

The President of the United States of America, to the Marshal of the 
Southern District of New York, Greeting : Wherens a libel in rem 
and personam, hath been filed in the District Court of the 
United States, for the Southern District of New York, on 
(L. 8.] the day of in the year of our Lord one 
thousand eight hundred and forty seven, by John C, 
Duffie, Alferd Sandford, Alexander Wilson, Benjamin 
Hoffman, Robert Frass, and Charica McCarty, against the barque Childe 
Harold, and against the freights due for the cargo now or lately laden 
therein, and against Crosby master of said barque, for the reasons and causes 
in the mid libel mentioned, and praying the veval process and monition 
of the sid Coart in that behalf to be made, and uhat the said master and all 
pereous interested in the said barque or vessel, her tackle, &c. may be cited 
to answer the premises, and all proceedings being had, that the said barque 
or vessel, her tackle, &e. and freight may, for the causes in the said libel 

mentioned, be condemned to pay the demands of the libellant. 

You are therefore hereby commanded, to attach the said barque or ves- 
eel, her tackle, &c, and to detain the same in your custody, until the further 
order of the Court respecting the some, and to attach said freight, and to 
give due notice to all persons claiming the said vessel and freight, or know- 
jog or having any thing to say why the same should not be condemned 
pursuant to the prayer of the said libel, that they be and appear before the 
eaid Court, to be held in and for the Southern District of New York, on the 

day of at eleven o'clock in the forenoon of the same day, if 
the same shall be a day of jurisdiction, otherwise on the next day of juris- 
diction thereafter, then and there to interpose a cluim for the same, and to 
make their allegations in that behalf; and we do hereby further empower, 
and strictly charge and command you the said Marshal, that you cite the 
sald Crosby, master of said vessel if he shall be found in your District, to be 
and appear before the sid District Court, on the day of at 
the City Hall in the City of New York, then and there to answer the nid 
libel, and to make his allegations in that behalf; and have you then there 

Witness the Honorable Samuel R. Betts, Judge of said Court, this 

day of in the year ofour Lord one thousand eight hundred and 
the 
and of our Independence AaB 


C. D. Proctor. 
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No. 147 —ArracuMENT TO COMPEL OBEDIENCE TO AN ORDER OR DECREE. 


The President of the United States to the Marshal of the Southern District 
of New York, greeting :— 

Whereas in a certain cause, civil and maritime, in the District Court of 
the United States for the Southern District of New York, where A. B. is 
libeliant against C. D., for the ship or vessel, &c.,] the mid court did, on the 

+day of 1850, by a decree made on that day, order 
and direct that [set forth the order] and whereas the snid neg: 
lected and refused to obey said decretal order, and thereapon the said court 
ordered and decreed that an attachment should issue against him to compel 
him to perlorm and obey the enid decretn! order. You arc therefore com- 
manded to attach and arrest the said and him 
safely keep until he obey and perform the said deeretal order, and [here epe- 
cify the particular acta to be done,| and to return to the said Court what 
shall do in the premises, with this writ. 


Witness, [teste ns in other process. J 
Proctor, Clerk. 
No. 148,—Manaua.’s return. 
T have attached and arrested the within named and have 
him now in my custody, 
Henny F. Tatumanor, Marshal, 
Stipulations. 


No. 149.—Ltee..ant’s sTirpvLaTion POR COSTS AND EXPENarS. 
District Court of the United States for the Southern District of New York. 


STIPULATION ENTERED INTO PURSUANT TO TIE RULES AND PRACTICE oF 
THIS COURT. 

Whereas a libel was filed in this court, on the day of 

in the year of our Lord one thousand eight hundred and 

by A. B., agninst for the reasons and causes 

in the maid libel mentioned, and the mid A. B., and C. D. and E. F., his 

eurcties, the parties hereto bereby consenting, Uvat in case of default or con- 

tumacy on the part of the libellant or his sureties, execution for the sum of 
$100 (or §250) may isauc against their goods, chattels and lands, 

Now, therefore, it is hereby stipulated and agreed, for the benefit of whom 
it may eoncern, that the stipulalatora undersigned are, and ench of them is, 
hereby bound, in the eum of $10C, (or $250,) conditioned that the libellant 
above named shall pay all costs and expenses which shall be awarded against 
him by the final decree of this court, or upon an appeal, by the Appellate 
Court. 

A. B. 


c. D. 
E. F. 
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Taken and acknowledged, this day > 
of 184 , before me, § 


Southern District of New York, ss :-— 
party to the above stipulation, being 
daly sworn deposcs and enys that he is worth the sum of two (or five) 
hundred dollars over and above all his just debts and liabilitics. 
Sworn this day 
of 185, before me, 


No. 150.—Dereypant's STIPULATIONS FOR COSTS AND EXPENSES UNDER 
Tie 257TH RULO. 


District Court of the United States, for the Southern District of New York. 


STIPULATION EXTERED INTO PURSUANT TO THE RULES AND PRACTICE OF 
THIS COURT, 


Whereas a libel was filed in this Court, on the day of 
ia the year of our Lord one thousand cight hundred and 

by A. B. against C, D. far the reasons and causes in the said libel men- 
tioved ; and whereas the sid C, D. bas appeared in suid suit and the 
aid C. D, and E, P., bia surety, the parties hereto hereby consenting and 
agreeing, that, in case of default or contumacy on the part of the defend- 
ant or his sureties, execution may issue against their goods, chattels and 
lands, for the sum of hundred dollars : 

Now, therefore, it is hereby stipulated and agreed for the benefit of whom 
it may concern, that the stipulators undersigned shall be, and are bound in 


the sum of hondred dollars, conditioned - 


that the defendant above named chall pay all costs and expenses which: shall 
be awarded against him in the suit upon the final adjudication thereof or 
by any interlocutory order in the proceas of this suit. 
Taken and acknowledged, this day 
of 185 before me, } 


Southern District of New York, as. 
party to the above stipulation, being duly sworn, deposes 


and mys that he is worth the sum of dolkire over and above al! his 
just debts and liabilities. 
Sworn this day of 185, before mo, 


No, 151.—Ciaimant’s STIPULATION FOR COSTS AND EXPENSES. 


District Court of the United States for the Southern District of New York. 


STIPULATION ENTERED INTO PURSUANT TO THE RULES AND PRACTICE oF 
Tuis COURT. 
Whereas a ibe) was filed in this Court, on the day of 
in the the year of our Lord one thousand eight hundred 
71 
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and by A. B, against for the reasons and 
causes in the said libel mentioned, and whereas a claim has been filed in the 
wid cause by C. D., and the said Cc. D. and E, F. hie surety, the porties 
hereto hereby consenting, that in case of default or contumacy on the part 
of the claimant or hie sureties, execution for the sum of $250 may izeve 
against their goods, chattels and lands, 

Now, therefore, it is hereby stipulated and ogreed for the benefit of whom 
it may concern, that the stipulaters undersigned are, and each of them is, 
hereby bound, in the eum of $250, conditioned that the claimant above 
named, shall pay all costs ond expenses which ehall be awarded agninat 
him by the final decree of this Court, or upon un oppeal, by the Appellate 
Court. 


A B, 
Cc, D. 
E. F. 
a eee aay} 
185 , before me, 


Southera District of New York, az. -— 
party to the above stipulation, being duly sworn 
deposes and says that he is worth the eum of five hundred dollars over and 
above all his just debts and liabilities. 
Sworn thie day 
of 18a, before me, 


No. 152.—IntTeavenon'’s sTirccaTION FOR COSTS, EXPEXSES, AND Da- 
MAGES. 


District Court of the United States for the Southern Distriet of New York, 
STIPCLATION EXTERED INTO PURSUANT TO THE RULES AND PRACTICE OF THIS 


COURT. 
Whereas a libel was filed in this Court, on the day 
of ia the year of our Lord one thousand eight hundred 
and by A. B., agninst fur the reasons and 


causes in the said libel mentioned. and whereas C. D, has intervencd for his 
interest, and the ski ©. D, and E. F. his surety, the parties hereto, bere- 
by consenting and agreeing, that in case of default or contumacy on the 
part of the snid intervenor or his eureties, execution may issue against their 
goods, chattels and lands, for the sum of $250, 

Now, therefore, it is hereby stipulated and agreed, for the benefit of whom 
it may concern, that the stipulators undersigned are, and each of them is, 
bound, ia the sum of $250, conditioned that the intervenor above named 
shall abide by the final decree rendered in the cause, and shall pay all such 
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costs, expenses and damages as shall be awarded against him by the fina 
decree of this Court, or of the Appellate Court. 


A. B. 
c. D. 
E. F. 
Taken and acknowledged, this day } 
of 185 , before me, 


Southern District af New York, rs. 2-— 
party to the above stipulation, being duly aworn 
deposes and says that he ix worth the sum of five hundred dollars over and 
above all hia just debts and liabilities, 
Sworn this day 
of 185, before mo, } 


No. 153.—Derexvant’s StiPCLaTION TO APPEAR AND PAY THE DECREE— 
GIVEN ON ARKEST OK APPEARANCE, 


District Court of the United States for the Southern District of New York. 
STIPULATION ENTERED [xTO PCRSUANT To THE RULES AND PRACTICE OF THIS 


CUURT. 
Whereas a libel was filed in this Court, on the day 
of ia the pois ot Su: Cand oat awed iale: ealied 
and by A. B., ugninst C, D. for the reasons and 


causes in the said libel mentioned, and the said C. D. and E. F. and G. H., 

his sureties, the partics hereto, hereby consenting and agreeing, that in case 

of default or contamacy on the part of the said defendant or his sureties, 

execution may issue against their goods, chattels and lands, for the sum of 
dollars : 

Now, therefore, it is hereby stipolated and agreed, for the benefit of wham 
it may coneern, that the stipulatora undersigned are, and each of them is, 
bound in the som of dollara, conditioned that the de- 
fendunt above named, shall appear in the suit and abide by all orders of the 
court, interlocutory or final, in the cause, and pay the money awarded by 
the final decree rendered therein in this Court, or in any Appellate Court, 


A. B. 
c. D. 
E. F. 
Taken and acknowledged, this “7? 
of 185 , before me, 


Southern District of New York, #2. :— 
parties to the above stipulation, being duly sworn, 
depose and say each for himecif dhat he is worth the sum of hundred 
doliars overand above all his jost debts and liabilities. 
Sworn this =} 
of 185 , before me, 
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No. 154.—Chamant’s sTipULaTion TO aBIDE BY AND PAY THE DECREE. 


District Court of the United States, for the Southern District of New York. 


STIPULATION ENTERED INTO PURSUANT TO THE AULES AND PRACTICE 
OF THIS COURT, 

Whereas, a libel was filed in thia Court, on the day of in 

the year of our Lord one thousand eight hundred and _ by A. B. against 

for the reasons and causes in the said libel mentioned, and 
a claim has been filed by C. D., and the eaid claimant, aud E. F. and G. H. 
his sureties, the parties hereto hereby consenting and agrecing, that in case 
of default or contumacy on the part of the claimant or his sureties, execu- 
tion may issue against their goods, chattels and lands, for the eum of 
dollars. 

Now, therefore, it is hereby stipulated and ngreed for the benefit of whom 
it may concern, that the stipulators undersigned are, and each of them ie 
bound, in the sum of dollars, conditioned thot claimant above 
named, shall abide by, and pay the money awarded by the final decree ren- 
dered in the cause by this Court, or iu case of appeal, by the Appellate 
Court. 

Taken and acknowledged, this doy 

of 185, before me, t 


Southern District of New York, ss : 


parties to the above stipulation, being duly sworn 
depose and say each for himeelf that be is worth the sum of hundred 
dollars over and above all his just debts and linbilitics, 
Sworn this day 
of 185, before me, 


No, 155,—Sriec.ation FoR AGREED of APPRAISED VALUE. 


District Court of the United States for the Southern District of New York. 
In Admiralty. 


ATIPULATION ENTERED INTO PURSUANT TO THE RULES AND PRACTICE oF 
THIA COURT. ‘ 
Wherens, @ libel was filed onthe day of in the year of 
our Lord one thousand eight hundred and by A. B, against ’ 
for the reasons and causes in the said libel mentioned; and whereas 
the same is now in the custody of the Marshal, under the process issued in 
pursuance of the prayer of said libel, and is of the value of dollars, 
as appears by a consent (or eppraiscment) now on file in said Court; and the 
parties hereto hereby consenting and agrecing that, in case of default or 
contumacy on the part of the claimant or hie sureties, execution may issue 
against their goods, chattels and lands : 


PRACTICAL FORMS. 663 


Now, therefore, it is hereby stipulated, for the benefit of whom it may 
concern, that the stipulators undersigned, and cach of them, is bound in the 
sum of dollars, conditioned that they shall at any ime, upon 
the interlocutory and final order or Decree of the said District Court, or of 
any Appellate Court to which the above-named suit may proceed, and upon 
notice of such order or decree, to said claimant, or Esquire; 
his proctor, pay into Court the full value aforesaid, and abide by, and pay 
the money awarded by the final decree rendered by this Court or the Ap- 
pellate Court, if any appeal intervene. 

Taken and Acknowledged, thia day 

of 135 before me, 


U. 8, Commissioner. 


Southern District of New York, ss : 


party to the above Stipulation, being duly sworn 
deposes and says that he ia worth the sam of 
dollara, over and above all his just debts and lixbilities, 
to,this day 
185 before me, 


U. S, Commissioner. 


No. 156.—Penat woxp TO THE MARSHAL ON ARREST OF THE FERSON, 


Know all men by these presents, that we, C. D., E. F., and G. H., are 
held and firmly bound unto Henry F. Tallmadge, Marshal of the Southern 
District of New York, in the eum of dollars, lawful money of 
the United States of America, to be paid to the said Henry F. Tallmadge, 
his executors, administrators or assigus; to which payment, well and truly 
to be mado, we bind ourselves and each of us, jointly and scverally, our 
and each of our heirs, exceutors and administrators, firmly by these presents, 
Sealed with our seals. Dated this day of 
in the year of our Lord one thousand eight hundred and 

Whereas, « libel has been filed in the District Coort of the United States 
for the Southern District of New York,on the day of 185 
by A. B. against the above bounden C. D., in a certain action, civil and ma- 
ritime, for wages, therein alleged to be duc and owing to the said libellant, 
amounting to twenty-seven dollars. 

The condition of this obligation is euch, that if the above bounden C. D. 
shall appear in the said suit, before the snid District Court of the United 
States for the Southern District of New York,on the day of 
at the City Hall, in the City of New York, and abide by all orders of the 
Court, interlocutory or final in the cause, and pay the money awarded by 
the fiual decree rendered therein, in the said Court, or in any Appellate 
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Court, then the above obligation to be void, otherwise to remain in full force 
and virtue. 
Sealed and delivered in 
the presence of 


No. 157.—Jestiricarias oF watt. 


Southern District of New York, as : 
being duly sworn, enya, that he resides at No. 
and that he is worth the eum of 
over and above all his just debts and lixbilities. 
Sworn before me, this 
day of 185 } 


No. 158S.—Boxp wxpen rae act or 1847. 


Know all men by these presenta, That we, C. D., E. F. and G. H., are 
held and firmly bound unto (the lébed/ant) in the eum of (double the amount 
claimed in the libel) dollars lawful money of the United States of America, 
to be paid to the said hia executors, administrators or assigns; to 
which payment, well and troly to be made, we bind ourselves and ench of 
us, jointly and severally, our and each of our heirs, executors and adminie- 
trators, firmly by these presente, Sealed with our seals, Dated this 

day in the year of our Lord one thowsand cight hundred 
and 

Whereas, a libel has been filed in the District Court of the United States 
for the Southern District of New York, on the day of 185 

by against the ship or vessel, in a certain 
action, &c. civil and maritime, for thereia 
alleged to be due and owing to the said libellant, amounting to (the amount 
claimed in the libel.) 

The condition of this obligation is such, that if the above bounden 
shall abide and answer the decree of the Court in euch cause, then the 
above obligation to be void, otherwise to remain in full foree and virtue. 

Senled and delivered 

in the presence of 


—— 


No. 158—Jcstiricatiox. 


Southern District of New York, ss. 
being duly swore says, that he resides at No. and that he 
is worth the sum of over and above all his just debts and liabilities. 


Bworn before me, this day of 185 
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No. 160.—CenrrtiricaTe oF APPROVAL BY THE JUDGE, OR TRE COLLEC- 
TOR OF THIS PORT. 


I hereby approve of the sureties in the within bond. 
Dated, &c. 
(Signed by the Judge or the Collector.) 


No, 161.—Srivvcatiow vou Tue safe RETURN OF A VESSEL IN A SUIT BY 
A PART OWNER. 


District Court of the United States for the Southern District of New York. 
Filed the day of 185 


STIPULATION FOR LIBELLANT'S COSTS ENTERED INTO PURSUANT TO THE RULES oF 
PRACTICE oF Tila COURT. 

Whereas, a libel was filed in this Court, onthe = day of 
in the year of our Lord ove thousand eight hundred and tifly 
by A. B., owner of of the ship or vessel called the her 
tackle, &e., against the said ship or veesel, her tackle, &c., for the reasons 
and causes in the said libel mentioned, which said vessel, ber tackle, d&c., is 
of the value of dollars, as appears by the consent (er ap- 
praisement) on file in mid cause, and C. D. and E. F, the other owners of 
said vessel, and G. H. and [. J, their sureties, parties hereto, hereby conasent- 
ing and agreeing, that in case of default on the part of the libellant or bis 
euretica, execution may issue against their goods, chattels and lands, for the 
som of dollars. 

Now, therefore, it is hereby stipulated and agreed for the benefit of whom 
it may concern, that the stipulators undersigned are, and each of them is 
bound, in the sum of (dowble the value of libellant’s share,) dollars, 
conditioned that the eaid veevel shall safely return from her present intended 
voyage, to the port of New York. 

Taken and Acknowledged, this day 

of 185, before me, 


U, 8, Commissioner. 


Southern District of New York, ss: 
partics to the above atipulation, being duly 
depose and say each for himself that he is worth the sum of 
handred dollars over and above all his just debts and liabilities, 
to, this = day 
of 185 before me, 
U. 8, Commissioner. 
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No. 162.—Consenr To sTIPULATE FoR PROPERTY WituouT PROcEss. 
District Court of the United States for the Southern District of New York. 


Joux Joxns, 
vs. 
The Steamer Ecuexa, her engine, 
tackle, &c, 


A libel having been filed in thie cauve, I hereby consent that no process 
issue thereon to arrest the sid vosecl, provided that, in the couree of this 
day, A. B., the owner thereof, file a chim, and with C. D., as surety, enter 
into the usual stipulations in the same manner as if the said vessel were ar- 

and were to be discharged on stipulation. 

Dee, 4, 1819, 


E. F., Proctor for Libeliant. 


Ne, 163.—Tue Likk, IN A DIFFERENT FORM, 


Title of the Cause. 


A libel having been filed in this cause, and A. B., the owner of mid ves- 
eel, having, without process, filed his claim to the sume, and with C. D., as 
surety, having entered into the usual stipulations, it is agreed that the sad 
cause shall, in all things, proceed as if the said veecel had been arrested and 
regularly discharged on stipulation. 

Dec. 4, 1849. 

E. F., Proctor for Libellant. 
G, H.., Proctor for Claimant, 


No. 164.—Consenr THAT A VESSEL BE DISCHARGED ON STIPULATION. 


Title of the Cause, 

The ship Wallace having been arrested on the process issued in this 
cause, we consent that, on filing the usual stipulation for costs, and the usual 
stipulation to appear, abide, and perform the decree in the sum of do!- 
lars, to be entered into by A. B., the owner or master of said ship, and C.D. 
and E. F., a8 eureties, and on filing a claim, and on complying with the 
rules of the Court as to the fees of the officers of Court, the suid ship be 
discharged from custody and arrest. 

Dec. 5, 1849, 

G. H., Proctor for Libellants. 


No, 165.—Coxsenr ro ixisG THE VALUE WITHOUT APPRAISEMENT AxD 
DISCHARGING THE PROPERTY FROM CUSTODY. 
Title of the Cause. 
I hereby consent that the valuc of the brig Rover, her tackle, apparel, 
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and furnitore, be fixed at six thonsand dollars, without appraisement, and 
that,on filing a cluim and the necesmry stipulations for costs and value, 
&c,, complying with the rules of the Court as to foes, the suid brig be die 
charged from custody. 

G. H., Proctor for Libellant. 


No. 166.—Ctam To 4 Portion oF Tue CARGO, 


To the Honorable Sarmue! R. Betta, Judge of the District Court of the 

United States for the Southern District of New York : 

The claim of David Jones, of the city of New York, merchant, to nine 
cases of merchandise marked D. J., 1 to 9,0 portion of the curgo of the brig 
Roarer, now in custody of the marshal of this district at the suit of Joho 
Livingston and others. alleges us follows: 

That he is the true and bona fide owner of said nine caves of merchandise, 
and that no other person is the owner thereof. 

And thereupon the said claimant prays that this Honorndle Court will be 
Pleased to deeree a reetitution of the same to hia, and ocherwise right and 
justice to administer in the premisca. 


Sworn May Sth, 1843, 
before me, 
Gro. W. Monrox, U. 8, Commissioner. 
A. B., Proctor and Advocate. 


Daviv Jones, 


No. 167.—Craim To a vesseL—Vid, ante, page 257. 


No. 109.—A coat aY THE UNITED STATES ON THE OROUND OF ronFerTvAE 
—Vid ante, No. 13, poge 436. 


No, 169.—An axswer—aente, page 262. 
No. 170—A cram ano axswea—ante, No. 9, poge 431; No. 12, page 435; 
No. 59, page 464; No. G1, poge 465; No. 63, page 467; No. 65, poge 468. 


No. 171.—A clam, ANSWER AND EXCEPTION TO THE JURISDICTION. “9 


To tho Honorable Samuel R. Betta, Jodge of the District Court of the 
United States, for the Southern District of New York, 

The chim, answer and exceptions of Herman Schultze of said district 
maater of the schooner Oazcar Jones, intervening for hia interest in the said 
schooner, her tackle, appare! and furniture to the libel of —— Cammerden, 
alleges ua follows t 

Firat, That the enid Schultze as master, claims the said schooner, her 
tackle, apparel and forniture, and further alleges and answers as follows : 

Second. That he is entirely ignorant of the matters alleged in the first and 
eecond articles of said libel contained. 
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Third. That at the time the sid vessel was seized by reason of the libel 
of the exid Cammerden, tie had and still bas an interest in the said veeeel, to 
the amount of five hundred und sixty dollars and forty nine cents, inasmuch 
ne he had served on boant the enid echooner, ne mate from the day 
of one thousund eight hundred and forty to the 
day of one thousand eight hundred and forty at the wages 
of dollars per month, amounting in the whole to the sum of one 
thonsind and forty two dollars and centa, which has never been 
paid to him, and is still due. And ako for certain moneys advanced by this 
claimant to pay the wages of the crew of the soid schooner, and other neces- 
airy advances during the voyage now broken up by the process of this 
Court, amounting to the sum of four hundred and seventeen dollars and 
eighty five cents, which wagea and advances were a lien on suid schooner 
and thls defendant having advanced the same ix subrogated to the rights of 
said seamen, and he has filed his libel in thia Honoruble Court to enforce his 
anid lien. 

Fourth, That thie Honorable Court has oo jurisliction of the matters con- 
tained in the eaid libel, the mume not being matters of Admiralty and Mari- 
lime jurisdiction, the wid libel being filed in this Court to enforee a certain 
decree or judgement rendered by a State Court of the City of New Orleans 
in Louisiana, in a evit on promissory notes in a pereonal action at law, and 
not by any Court of Admiralty, nor in a cause within the Admiralty and 
Maritime jorisdiction, nor on or forany eause, civil and maritime; and this 
claimant and respondent pmye the ame advantage thereof as if the ame 
were separately, and formally pleaded to said libel. 

Fifth. That the privilege and preference on the mid schooner granted in 
the aforesaid decree, if any such exist or was granted, was eo granted with- 
out said echooner being attached or in the posession or custody of said 
Court, and while the enid schooner was abvent at sea in foreign woters, 
ports and places, and the sune could not and did not affect «sid echooner or 
any person except her owner, nor could it have any etlect to give the ploin- 
tiff therein any preference over other persons, vor be enloreed except with- 
in the jurisdiction of said Court which rendered the same and by the process 
thereof. 


Sizth. That if the nid claim of the snid libellant be a lien on mid ves- 
acl, the same is to be deferred to the claitus of this claimant, which are for wer- 
vices rendered to sald vessel in pavigating and preserving her and bringing 
her safely to the United States, and the lien by hypothecation, decree or 
otherwise, in said promissory notes was subject to the payment of such 
wages and advances, and his aid wages as mate were a lien prior in point 
of time to the «aid promissory notes and the deerce thereon. 


Heemax Savwrar. 
Sworn to before me thia day of May 1849. 


Groacr W. Moxon, U. 8, Commirsioner. 
©. L. Benrnicr, Proctor. 


KE. C, Bexevicr, Advocate, 


PRACTICAL FORMS. Sit 


No. 172.—Answee OF A GARKISHUEE DEXYIWO THE POSssEssIOx OF GOODS OF 
CREDITS. 


To the Honorable Samuel R Betts, Judge of the District Court of the 

United States for the Southern District of New York: 

The answer of James W. Elwell, surviving partner of the firm of Elwell 
& Co., garnishee in the libel and complaint of See 
Gwin, in a cause of damage, civil and maritime, alleges as follows: 

That it is not true that this respondent ever aided or assisted in 
or seeking to conceal the said Joho Gwin or his property, aod that it is not 
troe that he held, at the time of the service of the process in this suit, or at 
any time since, any goods, chaticls, choses in action, property, credits, or 
efiects in his hands or under bis control, belonging to the waid John Gwin, or 
in which he has any interest. 

Wherefore this respondent prays that he may be hence dismissed, and 
that his costa and expenses may be decreed to him. 


No. 173.—Rer.ication Tu AN ANSWER BY A GaRNisuES, 


To the Honorable, &c., 

The replication of Thomas Gould, libellant, to the answer of Jumes W. 
Elwell, survivor of Elwell & Co., alleges that be will aver, maintain, and 
prove his said libel to be true, certain, and sufficient, and that the asid James 
W. Elwell, survivor, &c., at the time of the service of the process in this 
suit, in his hands gooda, chattels, credita, and effects of said John Givea, 
and he prays as in his suid libel he has already prayed. 

A, Naan, 
Proctor for Libellant. 


No, 174.—INTERROGATONIES TO BE PROPOUNOED TO A GARNISHER. 


Interrogatories to be propounded to James W. Elwell, garnishee in the libel 

of Thomas Goold against John Given. 

First Interrogatory.—What is your name, place of residence, and occu- 
pation 7 

Second Interregatory.—-Do you know the defendant John Given, and how 
long have you koown him, and what has been his occupation sinee you first 
knew him 7 

Third Interrogatory.—Have you not, doring your acquaintance with him, 
been his consignee, merchant and agent in the city of New York, and has 
he not deposited in your hands, from time to time, sume of money, freights, 
and passage money, belonging to him ? state the same fully and partiou- 


larly, 
Fourth Interrogatory.—Did he oot leave in your hands, on 6 previous 
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voyage, a eum of money as security to you, for your liability for him as bail, 
and iy not the same siill in yoor bands 7 

Fifth Interrogatory.—Did he not leave in your hands this present voyage 
his chronometer and other nautical instruments for safe keeping, while he 
remained ia port, and were they not, or some of the same, in your possession 
at the time of the service of the process in this cause upon you 7 

Sizth Interroyaiory.—Have you not in your possession, or under your 
control, some other property, goods, chattels, or funda, belonging to the said 
John Gives ?—State folly and particularly. 

Seventh Laterrozatery —Have you not m your hands, or under your con- 
trol, some notes, drafis, or other bills receivnblo, or debts, or choses in action, 
or credits, belonging to suid Joho Given, or in which he is interested }—State 
fully and particularly, 

Eighth dnterrogatory.—la not the said Given part owner of some vesecl, 
and have you not in your hands fands or property belonging wo the owners 
of nid vessel 7—State fully and particularly, 

A. Naen, 
Proctor for Libellant. 


No. 175 —Anawrre BY A GARNISHED TO INTERNOGATORIES PROPOUNDED 
TO HIM, 


Anewers of James W. Elwell, garnishee, to the interrogatories of Thomas 
Goolil. 


Te the first interrogetory—My names is James W, Elwell—I reside in 
New York, and am a merchant. 

Tv the second interrogatory —1 have known the defendant two years, dor- 
ing which Ume he has been a stip master, 

—And £0 on, enswering fully and traly to each interrogetory. 


James W. Ecwrit. 
Sworn, Jane 10th, 1518, 
before me, 
Grorce W. Morrox, Commissioner. 


—_—_—_ 


No. 176.—Amznomenra, 


To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York, 

Amendments to the libel of William Booell, ayninst the ship Henry Clay, 
her tackle, apparel and furniture, and against Henry Schrever, late master 
in a cause of wages, civil and maritime. 

First. Tasert, afier the word “ October,” in the fillh article, the words fol- 
lowing—“ and before the expiration of the voyuge contracted for by your 
Uibellant.” 


Second. Adi at the conclusion of the fifth article the words following— 
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“and when the said ship Henry Clay having p=rformed her above mention- 
ed intended voyage, arrived in safety on the day of February last.” 
Third. Insert, afier the word “ veeeel,” in the sixth article, the words fol- 
lowog—* and the sid master, wages during the voyage aforesaid, and un- 
til the arrival of the said ship in New York” And 
Feurth. Strike oot the words “ seventy-foar,” in the sixth article, and in- 
sert in lieu thereof “ ninety-three.” 
Boar & Beneovicr, Proctors. 
Buss, Advocate, 


No. 177.—A Surecremenrat AND AMENDATORY LiBBl. 


To the Honorable Samuel R. Betts, &e, 

The suppiemental and amendatory libel of A. B. against the brig Lowel, 
her tackle, &e., and aguinst all persona intervening, &c., and ogaiust E. F., 
mister, alleges as follows: 

First, &e —( Allege the facts as amended, in orticles, and add prayer az 
amended, in same form a4 an original (ibel.) 

(Sign and verify like original answer.) 


Orders Ex Parte. 


No. 178.—Tux onoce oF THE JUDGE FOR BAIL, TO BE ENDORSED ON 
THE LIBEL, 


Title of the Caww. 
On filing the withia libel, and otherwise complying with the rulea of the 
Court, let a warrant of arrest issue in this chuse against 
the defendant, and let him be held to bail in five hundred dollars. 
Sam's R. Berra, Judge. 
Dec. 18, 1849. 


No. 179.—Oaper srayina PRocerDinos TO GIVE TIME TO MAKE 4 MOTION. 


Title of the Cave. 

On the foregoing affidavit and notice of motion, let all proceedings in this 
enuse,on the part of the libellant, be stayed fora sufficient time tomake said 
motion, aod have the order of the Court thereon, 

San't R Berra, Judge. 

Jane 5, 1819, 


——— 


No, 189.—Onora extancixo tur. 
Title of the Conse. 

Let the time to answer the libel——({to reply—to enswer the titeiegins: 
tories—to except io the libel, or answer, or interregatories }—be extended 
daye 

June 6, 1849. Sam’. R. Berra, Judge. 
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No. 191.—Tue carrion oF ORDERS AND DECREES. 


At a stated (or special) term of the District Court of the United States 
of America, for the Southern District of New York, held at the City Hall, 
in the City of New York, on Tuesday, the third day of January, in the 
year of our Lord one thousand cight hundred and forty-three. 

Preseat—The Honorable Samuel R. Betts, District Judge. 


a 


No, 182.—Onper oF CONDEMNATION BY DEFAULT AND REFERENCE TO A 
COMMISSIONER, 


The marshal having returned, on the monition issued in the above entitled 
cause, that he had attached the enid vessel, her tackle, apparel and furniture, 
and had given due notice to all pereons claiming the same, that the court 
would, on this day, proceed to the trial and condemmation of the said veewel, 
her tackle, &c., should no claim be interposed for the same: whercupon, on 
motion of Esquire, proctor for the libellanta, proclamation 
was made for all persons interested in the eaid veeeel, her tackle, &e., to ap- 
pear and interpose their claima; and no person appeacing, on like motion it 
was further ordered, that the defaults of al] persone be and the eame are accor- 
dingly hereby entered, and that the eid veasel, her tackle, &o., be con- 
demned to pay the demands of the libellant. 

Aad it is further ordered, that it be referred to a Commissioner of this 
Court tw ascertain and compute the amount due the libellant, for freight 
(or other cause) und to report the same to this Court, vith all convenient 
speed. , 


No. 183.—Decace ror THE LiBELLANT ON HEARING WITH REreReNce 
TO COMPUTE, 


This cause having been heard on the pleadings and proofs, and due delib- 
eration being had, it is ordered, adjudged and decrved, that the libellant re- 
cover the amount of bis wages [or freight, or materizls, &¢.,J in this cause : 
and it is farther ordered, that it be referred to a commissioner to ascertain 
and compute the amount dus to the libellant in the premisey, and that he 
report the same to this Court, with all convenient speed. 


No, 184.—Tne ike Iv A CAUSE OF DAMAGE, WITH REFERENCE TO TAKE 
AND REPORT THE TESTIMONY ON THE AMOUNT OF DAMAGE. 


This cause having been heard on the pleadings and proofs, and due delib- 
eration being had, it is ordered, adjudged and decreed, that the libellant re- 
cover his damages for the asmiult and battery for collision, or other cause,] 
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tmentionod in the libel, nnd that it be referred to a commissioner to take the 
testimony of the amount of such damages, and to report the same to this 
Court with all convenient speed. 


No, 185.—Orpex or comPAMATION OF THE REPORT OF A COMmMIsStONER, AWD 
FINAL DECREZ, WITH JUDGMENT AGAINST THE BalL. 


On rending and filing the report of George W. Morton, United States 
Connnissioner, to whom the above matter was referred, by which there is 
reported duc the libellant for the wages [er freights, or other cause] de- 
manded in the libel, the sum of dollars: On motion of 

Proctor for the libelkunt, it is ordered that the report be 
in all things confirmed, and that the defendant pay to the lbellant in this 
action the umount so reyorted due to him, together with his costs to ba 
taxed, 

And on like motion, it is further ordered, that a summary jodgment he 
and the same is hereby entered aguinst the said A. B., the principal and C. 
D , the surety, for the eum of dollara, the amount of the 
bond and stipulation given to the Marshal, on the arrest of the defendant; 
aud that the libellant have execution thereon to satialy this decree, 


No. 186—Fivat. pecage yom A SUM CERTAIN, WITH CosTs. 


This case having been heard on the pleadings and proofs, and having 
been argued by the advocates for the respective parties, and due deliheration 
being had in the premises, it is now ordered, adjudged and decreed, by the 
Court, that the defendant pay to the libellant the sum of two hundred dol- 
lars, with his costs to be taxed. 


No. 187—Decene on Tue MERITS WITH BEPRRENCE TO A COMMMEOKER, 


This cause having been heard on tho pleadings in the cause, and having 
been argued by the advocates of the respective parties, and due deliberation 
being had, it is now ordered, adjudged and decreed, that the libellant recover 
against the defendant the amount due by the charter party, [or bill of lading 
—or bottomry—or respondentia bond—or for the materiale—or for the aup- 
plies mentioned in the pleadings, and that it be referred to a commissioner 
to ascertain the amount ao due, alter making all proper allowances, and that 
he report the same to the Court, with all convenient speed, 


No. 188.—F real, DECREE OF FORFEITURE ON 4 LIBRL oF THrORMATION. 


The monition issved in this cause, having been heretofore returned, ond 
the usual proclamation having been made, and the default of all persons 
being duly entered, it is thereupon, on motion of Ogden Hoffman, Esq. 
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Attorney for the United States, ordered, sentenced, and decreed, by the 
Court now here, and his Honor the District Judge, by virtue of the power 
and nuthority in him vested, doth hereby order, sentence and decree. that 
the four cases of broad cloths, mentioned in the libel in this cause, be, and 
the same accordingly are condemned as forfeited to the United States. 

And apon like motion, it is farther ordered, sentenced, and decreed, that 
the Clerk of thia Court issue a decree of cenditivm exponas to the Marshal 
of the district. returnable upon wie =— day of . hex And tha: 
upon the return thereof, the Clerk distribute the procecds according to law. 


No, 189.—Fixab DECREE FOR THE DEFENDANT 1X A POSSESSORY AND 
POTITORY sUtrT. 


This cause having been heard on the plendings and proofs, and argued 
by the Advocates of the reapective parties, and due deliberation being had 
in the premises, and it appearing 10 the Court that the claimant has made 
out a sufficient and valid title to the vessel, it is now ordered, adjudged and 
decreed by the Court, that the libel filed in the cause be dismissed, with 
costs, to be tinxed ogninet the libellant. And on motion of the Proctors for 
the claimant, it is further ordered, that unless an appeal be inken to this de- 
eree, within the time limited-and prescribed by the rules of this Court, the 
claimant's stipulations be cancelled, 


No. 190.—Finat Decnee ON A PEREMPTORY EXCEPTION TO THE Lett. 


This cause having been heard on exceptions filed by the libellant to the 
plea interposed by the respondent, and having been argued by the Advo- 
cates for the respective parties, and on due deliberation, the Court doth now 
order, adjudge and decree, that the exceptions filed by the libellant to the 
plea of the respondent of a former trial and decree, upon the subject mat- 
ter of this suit, be overruled with costs to be taxed, and that the libel of the 
libellant be decreed, barred, and be dismissed, with costs to be taxed, unless 
the libellant shall elect to reply to said plea, und in that case, that he bave 
lenve to file a replication thereto, within ten days, on payment of the custs 
ereated by such exception to be taxed, 


No. 191.—Decret oveanvLino ExXcerTiONS TO AN ANSWER. 


This cause coming on to be heard on exceptions filed by the libellant to 
the answer of the respondent, and hnving been argued by the Advocates 
for the respective parties, and due deliberation having been had in the pre- 
mises, it is now ordered and deereed by the Court, that the exceptions of the 
libellant to the answer of the respondent be disallowed and overruled, with 
costs to be taxed. 


PRACTICAL FORMS. 67 


No. 193.—Decate serriino PRIORITY Im DISTRIBUTION OF PROCEEDS 
I COURT, IN SEVERAL CAUSES. 


Titles of all the Couses affecting 

the proceeds in Court, 

No exception being taken to the Clerk’s Reports in either of the above 
cases, and the question being agitated which, if any, of the parties is enti- 
tled to priority of payment, and also, whether costs are to have precedence 
in satisfaction, where the debts are only entitled to pro rata payment, and 
the Court having been moved to decreo a distribution of the procecda of 
the brig Triumph, her tackle, &c., now in the registry, and Advocates for 
the reepective parties having been heard, and due deliberation had in the 
premises, it is ordered and decreed, that the demand of Elisha B, Baker, for 
services rendered as pilot, together with his taxed costa, be first paid out of 
the fund ia Court ; that then the amounts reported due the several libellanta 
in the suits on which the veasel was arrested, be paid them respectively, to- 
gether with their taxed costs, according to the order in which their attach- 
mente were served on the vessel, And that the several petitioners be afler- 
wards paid rateably out of the surplus, after satisfaction of the other suitors, 
together with their coste to be taxed. 


No, 193.—Decree rom LiBELLANT ON A CHANT&R PARTY. 


This cause having been heard upon the pleadings and proofs, and the 
premises being considered, and it appearing to the Court that ibe cargo of 
the brig Virginia, was well and securely stowed, and was, on her arrival at 
this port, delivered to the respondent, pursuant to the tenor and effect of the 
charter party in the pleading mentioned, and in good condition, except 4500 
segars, injared by the dangers of the sca: and it farther appearing to the 
Court that the libellant brought in the said vessel from Havana to New 
York, boxes of segars and bales of tobacco laden in the cabin of the mid 
vessel, and not embraced within the provisions of the charter party, it ia 
therefore considered by the Court, that the libellant recover his aflrright- 
ment, in this case due and stipulated by the said charter party, and aleo 
the accustomed freight for the said boxes of acgars and bales of tobacea, 
laden in the cabin of mid vessel; and that it be referred to the Clerk to as- 
certain and compute the amount duc according to the tenor of this decree ; 
and it is farther ordered, that in taking such account, the Clerk allow the 
respondent all proper credite for payments made pursuant to the charter 
party, and aleo credit for the value at Havana of one quarter box of segura, 
laden in the cabin, unless the respondent elects to take the one quarter box 
delivered from the vessel to the public atore, it not having the proper mark 
of the respendent, corresponding with the bill of lading, it is further order- 
ed, that the libellant recover his costs to be taxed. 
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No. 144.—Decece ON SPECIAL MOTION DIGMISAING LIBEL Whes PROCESS 
HAD IMPROVIDENTLY tssUEp. 


Mr. Barr, Proctor for the claimants, reads and files affidavit of notice of 
motion, and affidavit of service, and moves that the vesscl be discharged 
from custody. 

Mr. Zabriskie, Proctor for the fibellunt, reads and files two affidavits, and 
argucs in opposition to the motion. 

Ordered, that the libel be dismissed and the vessel diecharged from custo- 
dy of the Marshal forthwith. 


No, 195.—Decare ron WAGES AND SHORT ALLOWANCE FOR A PART OF 
THE VOYAGE, AND FORFEITURE OF THE RESIDUE. 


This cause having been re-argued upon the merits, by consent of the 
counsel for both the parties, and due deliberation being had in the premises, 
it a now ordered, adjudged, and decreed, that the libellant recover for the 
eight montha service on board the vessel, up to his payment, in Hamburgh, 
the sum of eighty dollars, and for short allowance during that period, thir- 
teon 33-100ths dollare—in the whole, nincty-three 33-100the dollara, de- 
ducting therefrom his advance of twelve dollars, and nine dollars paid him 
as per receipt, amounting to the sum of twenty-one dollars, and that the de- 
fondant pay to tho libellant the balance, amounting to seventy-two 33-100ths 
dollars, together with his costs to be taxed. And that the libellant's wages 
earned on the circuitous voyage from Hamburgh oo Raeeen Rae be Se: 
creed forfeited for desertion at the latter place. 


No. 106.—Nortce or rererexce. 


District Court of the United States for the Southern District New of York. 
A.B, 

es 
Cc. D. 
In conformity with the order entered in the above entitled cause, you will 
please to take notice, that the reference ondered therein, will be proceeded 
calaamaaaians gama the United States Courts, on the day 
o'clock im the noon of that day, at which 


Spake es hereby notified to attend with the testimony you 
may have to offer in the matter referred. 


re of Reference. 


* Dated, New-York, the day of A. D. 18. 
Yours, &e., 
Geoace W. Mortos, 
U. 3. Commissioner. 
- To B. F., Proctor for Libellant. 


G. H., Proctor fur Defendant. 
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No, 197.—Reroat ov comMissiowen ON A CEXERAL ORDER TO COMPUTE. 


District Court of the United States for the Southern District of New York. 


A. nen” 
commiine Report. 


ce YS a eee ae 

day of in the year of our Lord one thousand eight hun- 

dred and by which, among other things, it was referred to the un- 

dersigned, one of the Commissioners of this Court, to ascertain and compute 

the amount due the libellant for materials, [or other cause,] and to report 
thereon to this Court with all convenient speed. 

I, Charles W. Newton, the Commissioner to whom the matter was re- 
ferred, do report that 1 have been attended by the Proctor for the libellant 
and the Proctor for the defendant, und have taken and examined the testi- 
mony offered in support of the libellant’s claim, and also that offered tn ro- 
duction thereof, and do find that there is duc to the libellant 
the sum of dollars, 

Dated the day of A.D. 18 

All which is respectfully aubmitted. 

Chas, W. Newron, 
UU. 3. Commissioner, 

E. F., Proctor for Libellant. 


No. 198.—Reroat or a Commissioven OX aN ORDER OF REFERENCE TO TARE AND AE* 
PIRT THE TESTIMONY a8 TO THE AMOUNT OF DAMscER, 


. 
District Court of the Usited States for the Southera District of New York. 


_ AB, } 

rs. 
Cc. D. 

1, George W. Morton, a Commissioner to whom it was referred, to take 
and report the testimony of the amount of damages in this cavec, do report 
that I have been attended by the Proctora for the respective parties, and 
have examined all the witnesses which have been produced before me, and 
they gave the following testimony : 

John Jones, a witness for the libellant, being sworn, testified that, &c.—~ 
and so on with the other witnesses. 

All which is respectfully submitted, 

Grorar W. Morrow, 
U. 8. Commissioner. 


E, F., Proctor for Libellant. 
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No, 199.—Reroart oF 4 commmsiovex On A SPECIAL. ORDKA OF REFERENOE—REPOET- 
ing THE TEXTIMONT, 


U. &. District Court. 
Vatentine Lana, act Commissioner's Report, under 


ws the order of Court, of June, 
The brig Henry Beer, her tackle, &e. o ad 


In pursuance of a decretal order made in the above entitled cause, by 
which, among other things, it was referred to a Commissioner to ascertain 
and report the amount due to the libellant, and it was ordered, that the 
claimant have leave to strike the name of David Woodside from the claim 
and answer filed in the cause, and aleo have leave to examine him asa wit- 
ness on the reference in this cause, before the Commissioner, subject to all 
legal exceptions : 

I, George W. Morton, the Commissioner before whom the reference was 
had, do report, that [ hnve been attended by the Proctors for the libellant 
and the claimant, and have taken and examined the testimony offered by 
the respective parties, and do find, on the testimony of David Woodside, 
that the claimants are entitled to credits sufficient, with the amount paid into 
Court by them, to cover the amount decreed the libellant, and that there is 
ee ee see ee into Court by the claim- 


ea request of the Proctor for the claimants, I have annexed to this 
report all the testimony taken under the orders of refvrence in the cause, 
noe with a copy of the Judge's minutes of testimony taken on the 


hearing. 
Dated Deeember 4th, 1847. 
AlPwhich is respectfully submitted. 
Gronaz W. Morrtox, 
U. 8. Commissioner, 
A. Nasa, Proctor for the Libellant. 


Exceptions, 


No. 200.—Excerrioms ey Tre ListLiants TO THE FOREGOING REPORT. 


U. &. District Court. 


VALENTINE Lika, 


th Exceptions fo Commissioner's Report, 
The brig Hewey Buck, &e i SS ee aati 


The libellant excepts to the Commissioner's Report made under the order 
of the Court, entered in this cause, in June Inst. 

First, Because the witness, David Woodside, who was examined before 
the said Commissioner, as a witness for the claimants, was, at the time of hia 
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examination and cross-examination, a part owner of the veseel, and there- 
fore an incompetent witness for the veevel, 

Second. Becnase the witness. David Woodside, was interested in the 
event of the suit. 

Third. Because the said Commissioner has not in his said Report, stated 
the amount of the credits which he allowed to the claimants, on the testi- 
mony of aid Woodside. 

Bena & Benepicr, 


Proctors for Libellants. 


No 20) —Excerroxa sy 4 PEsENDANT TO THE REPORT OF THE CLERK 02 4 COMME. 
wonea. 


United Staten District Court. 
Ravan De Zato 
“me ; 


Euiana Burcees, 


The respondent hereby excepts to the report of the Clerk made herein, 
and by him this day filed, for the following causes, that is to szay— 

First. Becaveo the sid Clerk hath not in his said report, allowed as a 
credit to him, the said respondent, the aum of twenty-five dollars, duly paid 
to Captain Farnham, by him the said respondent, as appears by the testi- 
mony taken in this cause, 

Serond. Because the said Clerk hath not, in his said report, allowed as a 
credit to him the «aid respondent, the «am of one hundred and six dollars 
and seventy-five cents, duly paid to Captain Farnham, by the agent and 
consignee of this respondent, at Havana, in the Island of Cuba, as appears 
by the like testimony, 


Mareh Sth, 1844, 
Epcar Loaan, 


No, 202.—A Ditaroay excretion To a tinet—Vid. ante, page 259. 


No, 203.—A rearmerony ExcertTion To a wisti—Vid, ante, page 200. 


No. 244—Excerrioss To a LIBEL FOR MISJOINDER. 
UVaited States District Court. 


The Schr. Naoms, &c., and 
Joun W. Haut 
ads, 
Davio J. Baown. 


John W. Hall, the respondent, excepts to the libel in this canse for this :— 
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First. That it misjoins in the same cause a suit in rem ngainst the echoo- 
ner Naomi and a suit in personnm against John W. Hall, the master 
thereof, 

Second, That it misjoins an alleged cause of action against the vessel for 
8 violation of a charter party, and also an alleged cause of action against 
John W. Hall for the appropriating certain property by the said Joha W: 
Hall. 

Third, That it miajoins parties who cannot rightfully be joined in such a 
suit, and misjoins causes of action which cannot be rightfully joined in such 
& suit, 

C, L, Bewrpict, Proctor. 
E. C. Bewepicr, Advocate. 


No. 205.—Excerrioxe To an axewem FOR SCANDAL AKD [MPEETEINENCE. 


District Court of the United States. 


Euenezen N. Hixcxtey, ] 
vs. 
Daviw H. Robertson. 


Exceptions taken by the libellant to the anawer of David H. Robertson, re 
spondent in this cause. 

First Exception, For that the nllegntions in the anid answer, in the words 
following, to wit: “ That during the time the libellant was at Antwerp, the 
captain of one of the deponent's vessels, the Henry Kneeland, at Antwerp 
the same time as the libellant, wrote to respondent, advising him as follows: 
‘I very moch fear the voyage of the Majestic will turn out even worse 
than the Kneeland’s, having met with an accident on her voyage; the ship 
iz yet here, but ought to have been gone hence at lenst a week ago. Her 
commander is one of the last mea that ought to be entrusted with the 
command ofa ship; I have every reason for saying so, and feel it my duty 
to apprise you of it, and if not fully insured would recommend being so, os I 
think the ship not safe under the present command; and it is the opimon of 
the masters of ship here that I should apprise you of it; he is never seen 
about the ship, and appears to have lost himself altogether ;’ " are scanda- 
lous and impertinent and ought to be expunged. 

Second Exception, For that the allegations in the said answer immedi- 
ately following the matter quoted in the first exception, that is to say, “ That 
deponent is informed and believes the libellant’s neglect of duty was noto- 
rious at Antwerp at the time, and respondent waa constantly informed of the 
same by persons subsequently arriving from that place,” are scandalous and 
impertinent and ought to be expunged. 

Third Exception, For that the allegation in the nid answer, in the words 
following, to wit: * That, na the respondent is informed and believes, at the 
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time the Majestic was loading at Newport, the agent of the enrgo, before a 
notary public, protested against the libellant’s incapacity and negligence is 
impertinent and ought to be expunged. 

Fourth Exception. For that the allegation in the said answer, in the words 
following, to wit; “ That the vessels owned by respondent which miled with 
the eame orders as libellaat’s, and were at Antwerp at the came time, made 
good voyages, and arrived at this port in the spring of the year, and have 
since proceeded on other voyages,” is impertinent and ought to be ex- 


In all which particulars tho eaid libellant humbly insista that the respon- 
dent's eid answer is irrelevant, impertinent and scandalous; wherefore the 
libellant excepts thereto, and humbly prays that the impertinence and sean- 
dnl of the said answer excepted to av aforesaid may be expunged, with 
costa, 

Boar & Bexemer, 
Proctors for Libellant. 
Bear, Advocate, 


No. 206.—Excerrions To AN ANSWER FoR INEUFFICIENCY. 
District Court of the United States. 
Ramon pe Zarpo | 


. 
‘The brig Annraanon, her tackle, Ac, 


aod Esevecee Woeetaraur. 


Exceptions taken by the libellant to the answer of Ebenezer Wheelright, 
respondent to the libel and complaint of the said Ramon de Zaldo, filed in 
this cause. 

First Exception. For that the said respondent has not well and sufficiently 
answered and ect forth whether the agent of the libellant made and entered 
into an sgreement with the «id George C. Prior, ae master and agent for 
the owners of said brig, on or about the 26th day of October, 1844, that the 
said brig should proceed to and take in a cargo at the port of Havana, and 
that the libellant or his agent should pay therefor the sum of one hundred 
dollars in addition to the compensation mentioned in the charter party ; and 
the eum of one hundred dollars was paid in pursuance of mid agreement by 
this Hbellant’s agent to the mij master, as » alleged by the libellant's libel 
SR Sk SS 10, 11, 12, 13, 14, 15, 16, 17, 18, 

1 

Second Exception. For that the said respondent has not well and enffi- 
cleatly answered and set forth whether, in pureuance of the lust mentioned 
agreement, the snid brig set sail from Cienfuegos to Havana, as ie alleged in 
the libellant's libel, on file, in article Sth, page 5, lines 28, 29, and 30, 

In all which particulars the eaid answer of the said respondent is imperfect, 
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insufficient and evasive, and the libellant therefore excepts thereto, and 
prays that the suid respondent may put in a further and better auewer to 
the anid libel. 
J. B. Puraor, 
Proctor for Libellant. 
Natu’ F. Wanuxe, 
Advocate. 


(=== 


No, 207 —Excaurrions To INTEREOCGATORIES TO A PARTY OR GARMISREE 


District Court of the United States,— 


— 


A. B. 
. 
Cc. D. 


Exceptions to the interrogatories addressed to the libellant [or defendant, or 

E. F., garnishee. J 

First. The said libellant for defendant, or garnishee, | excepts to the fourth 
interrogatory, for the reason that the answer thereto will expose him to 
@ prosecution for a penalty, and he is not by law obliged to answer the 
same, 

Second. He excepts to the seventh interrogatory, for the reason that it 
only inquires in relation to hearsay und the declarations of third persons, 
which are not competent evidence, 

E. F., Proctor and Advocate for Libellante, &c. 


No. 208.—Excerrions vo avsWers OF A FARTY OR GARNISNES TO LYTERROGATORIES 


District Court. 
A. B. 
tA, 


Exceptions to the answers of the libellant for the defendant, or E. F., gar- 
nishee,} to the interrogatories addressed to him. 

Piret. The defendant [or libellant, or garnishee.) excepts to the answer to 
the first interrogatory, for the reason that instead of nnewering the interro- 
gatory fully, directly and positively, it answers the same evarively and in- 
directly, so far as it docs answer the same, and omits wholly to answer how 
Jong the said defendant was confined in irons in the hold of said brig. 

Second. He excepts to the answer to the fifth interrogatory, for the reason 
that said answer is impertinent and scandalous, 

E, F., Proctor and Advocate for Deft, &c. 
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No. 2098.—Excerrions To A DEPOSITION DE BENE Esse. 


U.S. District Court. 
Twomas Davis, and vthera, 
rs. 
Faaxcis Hatnaway, etal, 


Sin—You will plenae to take notire, that we abject to the deposition of 
Charles E. Prescott, taken ex parte de bene esse, in this cause, because— 

Jat, It was not sealed up nor kept by the magistrate, nordelivered by him 
into Court, according to law, but the contrary appeara, 

2d. It is without date or jurat. 

3M. It is not accompanicd by the proper certificate of the Commissioner. 

4th. The witness was not properly cautioned and sworn, 

5th. There is no evidence of the reasons for taking the deposition, or of 
the facts that rendered it proper or necessary to take it. 

6th, It is inposcible 10 tell which deposition the certificate of the Com- 
missioner refers to, 

7th. The certificnte appears not to have been given at the time of the 
taking of the deposition, but a long period alterwarda; and it does not ap- 
pear whether the facts certified relate to the time of the taking the one de- 
position or the other, or of the certificate, 

Dated Dec. 16th, 1842. 

Yours, dc, 


Bear & Beneoicr, 
Proctors for Libellants. 


To Daniel Lord, Eeq., and George B. Butler, Eeq., 
Proctors for Defendants, 


No, 210.—InrearoGaTORIEs PROPOUNDED To A PARTY. 


Uf the Interrogatoviee ere annexed to a Pleading—let them followe immediately 
after the signatures and jurat fo the Pleadings, with the following caption : 
Interrogatories propounded to the defendant, (or the Jibellant) which he ia 

required to answer in writing, under oath. 

If the interrogatories are propounded independently of any pleading, let 
them be entitled ia the cause as follows: 


District Court of the United States. 
A. B., ' 
vs. 


Interrogatories propounded to the libellant, (or the defendant) which he is 
Tequired to answer in writing under oath. 
First Interrogaiory. What was the date of the arrival of the said ship 
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M. Howes, at Londonderry? and when did she arrive at the usual place of 
discharge in sail port 7 

Second. How coon after the arrival of said ship at such port, did the mas 
ter notify the consignees of said ship of bis arrival? 

Third. How soon after such arrival was the discharge of the cargo com- 
menced? Why was it not commenced sooper? When was the vessel ful 
ly discharged ? On what days was any part of the cargo discharged 7 
How much was discharged on ench of those days respectively? During 
how many days, or parts thereof, was the weather so stormy or bad as to 
render the cargo liable to damage, if delivered 7? Whendid the vessel leave 
the said port, on her return voyage ? Why did she not leave sooner ? 

Fourth. Was nota part of the cargo in a damaged state on arrival, and 
if yea, how much? Was not two hundred bushels of corn and upwards 
eo damaged ? Was not such damage owing to the muster or persone in 
charge of her, having stowed the quantity eo damaged in bulk, instead of 
in bags, as required by the agreement between the libeilants and defendants, 
and by the bill of lading? 

Fifth. Wore there not some diaputes between the enid consignecs and the 
said master in relation to said damaged eargo and the freight, and if yea, 
were not the disputes submitted to arbitration? What were the subjects 
which were submitted to arbitration, and what was the award? 

Sizth. Where was the master of said vessel when ehe was ready for sea, 
and if be was not at Londonderry, how soon afier she was ready for sea did 
he return to Londonderry? Was the mid master at Londonderry each ond 
every day from the time said vessel arrived at said port, till ehe lefton her , 
return voyage? aod if you answer in the negative, state particularly on 
what day or days, and what parts thereof, he was abecnt during the suid 
time. 

Seventh. Were you not aware, at the time the agreement to him was 
made, that the defendants were acting as agents, and who they were acting 
for, and that the defendants were not the principals in the charter. 

8. L. M. Barvow, 
Proctor for Defendants, 

New York, Jue 26, 1849. 


—— 


No, 211.—ANswea SY A PARTY TO INTERROGATORIES. 


District Court of the United States, 
A. B., 


Answers of A. B., libellant, (or of C. D., defendant,) to the interrogato- 
ries propounded to him in this cause, 


To the first interrogatory, he mys, &c. 
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The answer must be signed by the party answering, and be eworn to as 
follows: 
Svathern District of New York, #3 + 
A. B., the foregoing respondent, being sworn, saye—That the foregoing 
soawers evbecribed by him are true, 
A. B, 


Sworn January 4, 1850, 
before me, 
Geoace W. Monron, 
U. 8. Commissioner, 


Interrogatories to be annexed to a Commiasion, ante, No. 36, page 451. 
Avewers to same, ante, No. 38, page 453. 


Cross Interrogatories, to be annexed toa Commission, ante, No. 37, page 
452. 


Answers to same, ante, pnge 454, 
Taterrogatories to a garnishee, ante, No, 174, page 571. 
Answers to same, ante, No, 175, page 572. 


No, 212.—PacraraToRY IRTERROGATORIES IN PRIZE Cases, 


District Court of the United States. 

Interrogatories administered to witnessca in preparatorio, touching and con- 
cerning the seizure and taking of a certain echooner, named Princess of 
Orange, alias Flying Fish, whereof Casparus Wyneburgh was master 
by the private schooner of war Mary, whereof Edward Richards is com- 
mander. 

1, Where was you born, and where do you now live; and how long have 
you lived there, and where have you lived for seven years Inat past? = Are 
you subject to the crown of Great Britain, or of what prince or state are you 
8 subject 7 

2. When, where, and by whom waa the schooner and lading, goods, and 
merchandises, concerning which you are now examined, taken and seized, 
and into what place or port were the same carried ? whether was there any 
resistance made, or any gune fired against the suid schooner, or persona 
who seized and took the same, and what and how many, and by whom? 

3. Whether was you present at the time of the taking or scizing the 
schooner and her loding. goods, and merchandisea, concerning which you are 
now examined, or how aod when was you first made acquainted thereof 7 
Whether was the eaid echooner and goods taken by a man of war, or a pri- 
vate man of war, and to whom did such man of war, or private man of war 
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belong? Had they any commission to act as such, and from and by whom, 
and by what particular vesacl, or by whom was or were the said schooner 
seized and taken 7 =o what kingdom, country, or nation did the mid schoo- 
ner eo seized and taken belong, and under the colors of what kingdom, coun- 
try, or nation did she sail at the time she wae so seized and taken? Was 
the said echooner, which was taken, a man of war, privateer, or merchant- 
man ? 

4. Upon what pretence was the mid schooner scized and taken? To 
what port or place was she afterwards carried ? Whether was che con- 
demned, and wpon what account, and for what reason was she condemned | 
and by whom, and by what authority was she a0 condemned 7 

5. Who by name was the muster of the vessel concerning which you are 
now examined, at the time she was taken and seized? How long bave you 
known the snid master? Who firet appointed hum to be master of the said 
schooner, and when did he take possession thereof, and who by mune deliv- 
ered the same tohim? Where is the said master’s fixed place of habita- 
tion with his wife and family, and how long has he lived there? What 
countryman is he by birth, and to what prince or state subject ? 

6. What number of mariners belonged to the anid schooner at the time she 
was taken and seized? What countrymen are they, and where did they 
all come on board? =Whether hd you, or any of the officers or company, or 
mariners belonging to the said schooner or vessel, any part, share, or inter- 
eat in the mid schooner concerning which you are now examined, and what 
in particular, and the value thereof, at the time the said schooner was so 
taken, or the said goods seized ? 

7. Whether did you belong to the schooner or vessel concerning which 
you are now examined, at the time she was taken and seized? How long 
had you known her? When and where did you first see her? Of what 
burthen was she ? How many guns did she carry 7? and how many or what 
number of men did belong to, or were on board the suld schooner at the time 
she was talon, or at the beginning of the engagement before sho waa taken ? 
And of what country building was she? What was her name, and how 
Jong had she been socalled? Whether do you know of any other name 
she was called by, and what were such names, as you know or have 
heard 7 

8, To what ports and places was the mid schooner or vessel concerning 
which you are now examined, bound, the voyage wherein she was taken 
and seized? =To and from what ports or places did she sail the said voyage 
before she was taken and seized? Where did the vovage begin, and where 
waa the voyage w have ended? What sort of lading did she carry at the 
time of her first setting out on the said voyage, and what particular sort of 
lading and goods had she on board at the time she waa taken and seized, 
proceeding upon a lawful trade? Had she at that time any, and what pro- 
hibited goods on board her ? 

9. Who were the owners of the said schooner and vessel, and goals, con- 
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cerning which you are now ¢xamined, at the time ahe was tnken and sized ? 
How do you know they were the the owners of the said schooner and goods 
ut that time ? Of what nation are they by birth, and where do they live 
with their wives and families, ond to what prince or state are they subjects ? 

10. Was there any bill of sale made to the owners of the mid schooner ? 
To what month or year, and where and before what witnesses was the same 
made, and when did you last sce it, and what is become thereof? 

11. In what port or place was the lading, which was on board the schooner 
at the dime she war taken and seized, firat put on board the sakl schooner ? 
To what month and ycar was the Inding so put on board 7 What were the 
several qualities and quantitics, and particulars thereol’? Whether were 
the same laden aod put on board the said schooner in one port, or at one 
time, or in several ports and places, and how many by name, and at how 
many several times, and what particulars and what quantity at each port 7 
Who by name were the several laders or ownere thereof, and what conotry- 
men are they? Where were the snid goods to be delivered, and for whose 
accovat, and to whom by name did they then really belong 7 

12, How many bills of lading were signed for the gooda seized on board 
the mai echooner? Whether were the ame coloruble, and whether wero 
any bills of lading signed which were of a different tenor with those which 
were on board the said schooner at the time she was seized and taken, and 
what were the contents of such other bills of lading, and what are become 
thereof ?- 

13. What bille of lading, invoices, letters, or nny instruments in writing, 
or papers, have you to prove your own property, or the property of uny 
other person, and of whom, in the schooner am! goods concerning which you 
are now examined ?—produce the same, and set forth the particulat times 
when, and how, and in what manner, and upon whut aecount, and for what 
consideration, you became possessed thereof. 

14. Ja what particular port or place. and in what degree of latitude were 
or was the schooner, concerning which you are now examined, taken and 
seized ? At what time, and vpon what day of the month, and in what year, 
was or were the said schooner 90 taken and seized ? 

15, Whether was there any charter party signed for the voynge wherein 
the schooner, concerning which you are now examined, was taken ond seized 7 
What is become thereof? . when, where. and between whom was the same 
made? What were the contents thereof? 

16, What papers, bills of lading, letters. or other writings, any way con- 
cerning or relating to the schooner concerning which you are now examined, 
were on board the said echoner at the time of the seizure of the said achoo- 
ner? Were any of the papers thrown overboard by any person, and whom, 
and when, and by whose orders 7 

17. What loss or damage have you sustained by reason of the seizing and 
taking of the mid schooner, concerning which you are now examined 7 To 
what value docs soch loss or damages amount, and how and after what 
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manner do you compute such loss: and damage? Have yoo received any 
and what satisfaction for soch the loss and damage which you have sustained, 
abd when, and from whom did you receive the same 7 


_—_ 


No, 213.—Derosirioxs oF WItstssts mf PREPAZATORIO IN Fatzk cases. 


Distriet Court, $e. 

The examination and depositions of witnesses in preparatoria, touching 
the capture and seizure of the schooner Flying Fish, and the goods and 
merchandises on board of her, made by the privateer schooner of war, Mary, 
Edward Richards, commander. 

To the first interrogatory, Joseph Lopez, the deponent, enys—That he 
was born, &c., and so on through the interrogatories. 

Joacen Lopes. 

Sworn August 6th, 1913, 

before me, 
A. B., U. 8. Commissioner. 


No, 214.—Tue oaTH To BE ADMINISTERED TO WITNESSES It PAEPA- 
RATORIO, 


“You shall true answers make to all such questions as ahall be asked of 
you in these interrogatories, and therein you shall spenk the truth, the 
whole troth, and nothing but the trath, 90 help you God.” 


No 215.—Oats To an InTERPRETER. 


You shall well and truly interpret to the witness the onth administered 
to him, and the interrogatories propounded to him ; and you shall well and 
truly interpret to the Commissioners the answers given by the witness to 
the respective interrogatories, so help you God. 


No. 216.—LeTTerxs ROGATORY TO A FOREIGN JCDGE OR TRIBUNAL, 


The President of the United States of America, to any Judge or Tribunal 
having jurisdiction of civil cavees, at Havana, in the island of Cuba. 

a certain suit is pending in our District Court of the Unived 

Biates for the Southern District of New York, in which James Jones is li- 
bellant, and John D. Nelson, Henry Abbot, and Joseph E. Tatem are 
claimants of the schooner perseverance, her tackle, apparel, foralture and 
cargo, and it bus been suggested to us that there are witnesses residing 
within your jurisdiction, without whose testimony, justice cannot be com- 
ly done between the said parties: We therefore request you that in 
furtherance of justice, you will, by the propcr and usual process of your 
court, cause wach witness or witnesses as shall be named or pointed out to 
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you by the eaid parties or either of them, to appear before you, or eome 
competent person by you for that purpose to be appointed and authorized, 
at @ precise time by you to be fixed, and there to answer on their oaths or 
affirmations to the several interrogatories hereunto annexed, and that you will 
cause their depositions to be committed to writing, and returned to us under 
cover, duly closed and sealed up, together with these presents. And we 
shall be ready and willing to do the same for you in a similar case, when 
required. 

Witnese, the Honorable Samuel R. Betts, Judye of the maid Court, at the 
city of New York, the tenth day of May, in the year of our Lord, one thou- 
sand eight hundred and twenty, and of our independence the forty-fourth. 

A. B., Clerk, 
©. D., Proctor for Libellant. 
E. F., Proctor for Claimant. 


Execution, 
No. 217.—Vespitront EXPONAS IN A CASE OF SALVAGE, ON AN INTER- 
Loccrony ornven— Vid, ante, No, 19, page 439. 


No. 218.—Venprriom: exronas ON A LIBEL OF InfoRMaTION— Vid, 
enie, page 306, 


Wo. 219.—An EXECUTION IN THE NATURE OF A TIEBE FACIAS AND A 
cartas—Vid, ante, poge 304, 


No. 220,—ATTACUMENT TO COMPEL THE DEFENDANT TO PERFORM A 
pecree—Aante, No. 147, poge 360. 


No, 221.—A FIBA! FACIAS AGAINST GOODS, CHATTELS AND Laypa, 


The President of the United States of America to the Marshal of the South- 
ern District of New York, greeting : 


Whereas a libel was filed in the District Court of the United States for 
the Southern District of New York, on the eighteenth day of October, eigh- 
teen hundred and forty-one, by Thorns Davis, James Williama, James Col- 
lina, and Charles E. Trescott, against Francis Hathaway and Edward 
Faocon, And such proceedings were thereopon had that by the judgment 
and decree of the eid Court in the said cause entered, on the fifth day of 
October, one thousand eight hundred and forty-three, the said Francis Hath- 
away and Edward Faucon were required to pay to the libellant, James 
Williams, the sum of ninety-six dollars and eighty cents, and to the libellant 
Thomas Davis, fifty nine dollars and twenty cents, besides their costs in this 
suit, to be taxed, and execotion was ordered therefor, And whereas the 
said costs have been taxed at as by the recorde and 
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files of enkd Court fully appear. Now, therefore, we command yon, that of 
the goods and chattels of the mid Francis Hathaway and Edward Faocon 
in your District, and in default of goods and chattels of them, then of the 
lands and tenements in your District of which they were seized on the day 
you shall receive this writ, you cause to be made the sum of 
and further, that you have those moneys in said Court at the city hall in the 
city of New York, on the third Tuesday of June instant, to render to the 
libellants in satisfaction of anid decree. 

Witness the Honorable Samuel R. Betts, Judge of the said Court, the 
firet Tuesday of June, 1645, 


Clerk. 
Bvusx & Bexcoicr, Proctors, 
No, 222.—Tas MARsHAL’s RETURN. 
No goods, chattels, or lands, 
H. F, T., Marshal, 
OR THIB: 
T have made on the within execution the sum of being 
the within amount, with interest. 
Dated July, 1849. 
H. F. T., Marshal. 
Appeais. 


No, 223,—Nortice or arpeat—ante, page 322. 


No, 224.-—-STiruLaTION FOR DAMAGES AND COSTS IN THE DISTRICT COCAT 
ON APPEAL, 


District Court of the Waited States for the Southern District of New York. 
In Admiralty. 


STIPULATION ENTERED INTO PCASUANT TO THE AULES AND PRACTICE OF THIS 
ouvat. 9 
‘Whereas an appeal has been taken from the decree of this Court made 
on the day of ia the year of our Lord one 
thousand eight hundred and forty-five, in a certain cause wherein A. B. ie 
libellant against the brig Rover, her tackle, &e ,and C. D., claimant, for 
ae ee 
ry NN, ee eas eee Se a the sum 
dollars, to pay all damages and costa which shall be 
sce gel i ad sipplisas by the ead danses suaterel iy the Ap 
pellate Court. 
A. B. 
Cc. D. 
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Hities Ha sehen), Bie day 
185 , before me, } 
U. 3. Commissioner. 


Southern District of New York, se. :-— 
party to the above stipulation, sworn, 
deposes and says that he ie worth the sum of ai 
soar seal absvb oll Ms eat Goats sad Baas 
to, this duy > 
of 185 , before me, 4 
U. 8, Commissioner. 


No, 225—Apprar raod THe vIsTRIcT COURT To Tak CIRCUIT covRT, 


Cirewit Court of the United States. 
Southern District of New York. 


Faancts Haraway owner, and 
Eowaap Favcow, master of the 
Barque Fiorina, Appellants, 


os, 
Cuaates E. Tarscorr, James 
Wituams & Taomas Davia 
Libellunts. 


To the Honorable the Cirevit Court of the United States for the Southern 

District of New York, in the Second Circuit. 

The appeal of the above named appellants respectfully showeth that on 
or about the eighteenth duy of October, in the year one thousand eight hun- 
dred and forty-one, the above named libellanta, Charles E. Trescott, Jamea 
Williams and Thomas Davis, exhibited their libel in the District Court of 
the United States for the Southern District of New York, uguinst the ap- 
pellants, each claiming over fifty dollars, praying among other things for 
the reasons set forth in said libel, that these appellants might be condemned 
to pay the demands of caid libellants, and costs in said libel mentioned, which 
libel was afterwards amended. 

That process issued out of said court having been served on these appellants, 
Francis Hathaway and Edward Faucon, they did, on or about the twenty- 
first day of December, in the year one thousand cight hundred and forty- 
one, file their separate answers to the said libel, in the suid District Court, 
praying that the said libel be dismissed with their costs in that behalf as by 
reference to said libel, and the said answers may more fully appear, 

‘That the eaid cause came on to be heard before the Honorable Samuel 
R. Betta, Judge of the said District Court, on or about the 21st, 26th and 
27th days of December, a.p. 1842, upon the depositions and proofs taken in 
«id cause, and the testimony and proofs adduced by the respective parties, 
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and the said judge having advised thereon on the 28th day of March, in 
the year 1843, made a decree or sentence in said cause, whereby it wae 
among other things sentenced and decreed, that the libellants in said cauee 
recover ogninst these appellants their wages for the entire voyage for which 
in the waid libel, they claim the same, up to the time of their discharge by the 
said Edward Faucon, master of the said barque, as by reference to the said 
decree, may more fully appear under which decree a reference was had to 
the clerk of this court, who reported that there was due to Charles E. Tree- 
cott the sum of $148, to the said James Willioms the sum of $96 80, and 
to the suid Thomas Davis the eum of $53, which report on the Sth day of 
October, was confirmed by the anid court by the final decree thereof. 

And these appellants are advised and insist that the said decrees arc er- 
reneous, inasmuch as the said libellants were not entitled to any wages in 
the premises. 

And these appellants, for these and other reasons, appeal from the whole 
of the said decree in favor of said Trescott, Williams and Davis, to the next 
Cireuit Court, to be held in the said District, (and on the anid appeal they 
intend only to have the said cause heard anew, on the same pleadings and 
the same proofi ;) and he praye that the said decree, and every part thereof, 
may be reversed with costa, or such other decrees thereupon made, as to the 
said Circuit Court, shall seem just, and that the said appellees be condemned 
to pay to these appellants their costs and damages in the premises. 


or, 
(And on the said appeal they intend to have said cause heard anew, in 
the Cireuit Court, oa the pleadings and proofs in the District Court, and 
other proais to be introduced in the said Circuit Court ) 


or, 

(And on eaid appeal they intend to make new allegations in the Circuit 
Court, and introduee the same and new and further proofs ) 

And he prays that the record and procecdings may be returned to the 
said Circuit Court, and that the enid decree may be reversed or such other 
decree thereon be made, as to said Cirevit Coart shall seem just, and that the 
appellees may be condemned to pay to the appellants their costs and dam~ 
ages in the premises. 

A. B., Proctor. 
C. D,, Advocate, 


No. 200—ArripaviT of SERvICe OF A COPY OF TLE APPEAL. 


Ssuthern District of New York, #3. 

A. B., of the city of New York, clerk, belog duly sworn, says, that on 
the tenth day of October, 1843, he served a copy of the foregoing appeal oa 
C. Van Santvoord, Eeq., the proctor of the appellees, by delivering the 
same to him personally, [or by leaving the same in his office with the person 
in charge thereof} 

A. B, 
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Sworn, Oct. 10th, 1813, 
before 
Georor W. Morton, U. 8. Commissioner. 


No. 227.—Norice or FUTTING Im STIPULATION On APPEAL. 
United States Circuit Court for the Southera District of New York. 
Ramon pe Zatvo, Appellant, 


vs, 


Exiana Bunoesa, Appellee. 


GentLemen ;—Please take notice, that the stipulation to be filed by the 
above named appellant on the appeal made herein, will be executed and 
given by Andrew P. de la Pena, merchant, of No. 81 Front street, and 
whose recidence is at No. 207$ William street, in the city of New York,— 
and Charles de Zaldo, merchant, of No. 81 Front street, and whose residence 
is at No, 74 Walker street, in said city, 

And please further take notice, that the aforesaid sureties will severally 
attend at the office of the clerk of this Court, on Tuesday next, the sixth 
day of August instant, at 11 o'clock in the forenoon of that day, to execute 
said stipulation; and that they will at the same a ee 
good and sufficient suretios herein, 


Yours, &c, 
New York, August 2d, 1844, ' _Epaan Loaan. 
Proctor for Appellant. 
To Buna & Benevicr, Esqra,, 
Proctors for Appellee, 


No, 228.—CeariricaTs oF THE DISTHICT CLERK TO THE DOCUMENTS, 


United States of America, Southern District of New York, s3. 
I, James W. Metcalf, Clerk of the District Court of the 
United States of America for the Southern District of 
[L. 8.} New York, do hereby certify that the writings annexed 
to this certificate are true copies of their respective origi- 
nals, on file, and remainiog of record in my office in the 
cause within mentioned. 

In testimony whercof J have caused the seal of the said Court to be here- 
unto affixed, at the city of New York, in the Southera District of New York, 
this second day of April, in the year of our Lord one thousand eight hun- 
dred and forty-eight, and of the Independence of the said United States, the 
sixty-second, 


J, W. Mercatr, Clerk. 
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No. 229.—IxnisiTioN FROM THE CIRCUIT COURT TO THE DISTRICT COURT. 


The President of the United States to the Judge of the District Court of the 
United States for the Southern District of New York, greeting : 

Whereas in a certain cause of salvage, civil and mari- 

time, in the District Court of the United States for the 

{L. 8.) Southern District of New York, in which A. B. is libel- 

lant agninst the brig Roarer, her tackle, appare] and fur- 

niture, and enrgo, and C, D., its claimant, the said District 

Court made a final decree on the day of last, and 

the mid C. D. thereupon appealed to the Circuit Court of the United States 

next to be held in sald District: Now, therefore, we inhibit and command 

you, that you do not further proceed in suid cause, or attempt, or do, or 

cause, or procure to be attempted or done, any thing to the prejudice of said 

party appellant during the pendency of his enid appeal, so long as the same 

shall remain undetermined in judgment, so that he may have full and free 

liberty and power to prosecute the same, under pain of the law and contempt 
thereof, 


Witness the Honorable Brockholst Livingston, Jastice of the Supreme 
Court of the United States, and Judge of the Circuit Court of the United 
States for the Southern District of New York, in the Second Circuit, the 


day of in the year of our Lord one thousand 
eight hundered and and of our Independence the 
Clerk. 
G, F., Proctor. 


— 


No, 230,—Apret.tee's STiIPuLATION TO PERFOAM THE DECHEE, WITHOUT 
sUneTrY. 


Circuit Court of the United States for the Southern District New of York. 
da Admiralty. 
STIFULATION ENTERED [NTO FURSUANT TO THE AULES AND PRACTICE OF TIS COURT, 


Whereas, in nn appeal to this Court in acertain cause wherein A. B. is 
appellant, against C. D., appeliec, on motion of the said C. D. it bas been 
ordered, that the decree of the District Court be carried into effect, subject 
to the jodgment af this Court. or of the Supreme Court, on appeal, upon 
his stipulating to abide and perform the decree of such Courts. 

Now, therefore, the stipulator undersigned, the appellee aforesaid, hereby 
stipulates to abide by and perform the decree rendered in this cavec, by thie 
Court or the Supreme Court, on appeal, if any appeal shall intervene. 

ba and Acknowledged, this day 

185, before me, 


G,. WeM., U. 8. Commissioner, 
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No, 231.—Aprrre.ian?’s STIPULATION, WITH SURETIES, TO FAY DAMAGES 
4ND COSTS ON APPEAL, 


Cireuit Court of the United States for the Southern District of New York. 
In Admiralty. 


STIPULATION EXTERERD INTO PURSUANT TO THE RULES AND PRACTICE OF THIS COURT. 


Whereas, an appeal has been taken to this Court, from the District Court 
of the United States, in the Southern District of New York, in a certain 
cause wherein A. B. wns libellant, against the brig Roarer, her tackle, &c., 
C. D. claimant, by the said claimant, and the said appellant hes been or- 
dered to give security by the stipulation of himaelf and competent sureties, in 
the sum of dollars, for the paymect of all damages and costs 
on the appeal in this Court and in the Supreme Court, 

Now, therefore, the stipulators undersigned, hereby stipulate in the said 
eum of dollars, to pay all damages and costs on the appeal in 
this Court and in the Supreme Court, in case such appeal shall intervene. 
Taken and acknowledged, this day } 

of 185 , before me, 
G. W. M., U. 3S, Commissioner, 


Southern District of New York, s2: 


party to the above stipulation, being duly 
deposes and anys that he is worth the ‘sum of dollars over 
and above all his just debts and liabilities. 
10, this day 
of 185 before me, 


G, W. M., U. 8, Commissinner, 


——___—_ 


No. 232.—Noricn oP HEARING OF APPEAL TO PARTY AND CLERK, 


Cireuit Court of the United States. 
IN ADMIRALTY, OX ATPRAL 


A. B., Appellant. ; 
ve. 
C. D., Appellee, 


Sia—The appeal in this cause will be brought on for hearing before the 
Honorable Satnuel Nelson, at the next term of thia Court, to be held at the 
City Hall, in the City of New York, on the first Monday of April next, 

Dated March 22d, 1849. 

Yours, &e. 


E. F., Proctor for Appellant, 
To G. Il, Proctor for Appcliec. 
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[The like to the Clerk of the Court—in all respects except the ad- 
dress. ] 


a 


Supreme Court, 


No, 233 —ArrcaL PROM THR CLRCUIT COURT TO THE BUPEEME covaT. 


The Sreamaoat New Jensey, her tackle, ap- 
parel, &c. 
Isaac Newton, claimant and sppellant, 


os. 
Jounx H. Stessins, respondent. 
To the Honorable tho Supreme Court of the United States: 


The appeal of Isaac Newton, the above named claimant and appellant, 
respectfully showeth that on the fourteenth day of November, 1545, the 
above named John H. Stebbins filed his libel in the District Court of tha 
United States, for the Southern District of New York, against the Steam- 
boat New Jcraey, her tackle, apparel, &c., in a cause civil and maritime, for 
the recovery of damages allegced to have been sustained by him to the sloop 
Hamlct aod her cargo, by collision with the said Steamboat New Jersey, on 
the Hudson river, in the Sute of New York, and that the enid Steamboat 
New Jersey was arrested upon process issued upon snid libel, and was dis- 
charged on your petitioner's filing his claim and entering into stipulations, 
and your petitioner thereupon filed his answer to suid libel, and the snid 
libellant replied thereto, and such proceedings were had in the said cause 
that, on the fourteenth day of October, 1846, a final decree wos made and 
pronounced therein by the said district court, wherein it was in substance 
adjudged that the said libellant recover against the Steamboat New Jersey, 
her tackle, &c, the sum of two thousand four bundred and three dollars and 
seventy-five cents, together with costa, 

And that, after such finul decree, your petitioner duly appealed therefrom 
to the Cireuit Court of the United States, for the Southern District of New 
York, and the suid cause was removed thereby into the said Circuit Court, 
and there tried anew ; and such proceedings were had in the said Circuit 
Court, that afterwards, on the eleventh day of November, 1847, the mid 
Circuit Court made a final decree in the said cause, whereby it was deerced 
that the said decree of the District Court be in all things affirmed, with 
costs, and that the said appellee have execution, and that the stipulators 
cause their stipulations to be fulfilled; which mid decree of the anid Cirevit 
Court is, as this appellant is advised, erroneous, and ought to be reversed, 

Wherefore, this appellant appeals from the whole of said decree of enid 
Circuit Court to the Supreme Court of the United States, and respectfully 
prays that the said decree of the said Cireuit Court, and the libel, answer, 
pleadings, depositions, evidence and proceedings, in the eid cause may be 
sent to the Supreme Court of the United Stntes without delay, and that the 
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«aid Sopreme Court will proceed to bear the said cause anew, and that che 
aid decree of the Circult Court, and every part thereof, may be reversed, 
and a decree made dismissing enid libe), with costa, of such other decree as 
to the sid Supreme Court shal! seem just, 
I. Newrox, 
Dated, New York, Nov'r 20, 1847. 
C. Vamsantvoonp, Proctor for appellant, 
H. 8. Dover, Advocate. 


No. 231—Bonp om appear. 


Cirewit Court of the U. 8. of America, 
Southera District of New York, in the Second Cireuit. 


The Sreammoat New Jrasrr, her tackle, &c., 
Imac Newton, claimant and appellant, 


es. 
Joun H. Sreasine, libellant and appellee, 


Know all men by these presents, that wo, Isuc Newton and Daniel Drew, 
of the city of New York, and Elijah Peck, of Flushing, in the county of 
Queens are held and firmly bound, unto the above named John H. Steb- 
bins, in the sum of five thousind dollars, to be paid to the sid appellee ; for 
the payment of which, well and truly to be made, we bind ourselves, and 
each of us, oar and ench of our heirs, executors, and administrators, jointly 
and severally, firmly by these presenta. Scaled with our seals, and dated 
the twentieth day of November, in the year of our Lord one thousand eight 
hundred and forty-seven. 

Whereas, the ahove named appcliact has prosecuted an appeal to the 
Supreme Court of the United States, at the city of Washington, in the 
District of Columbia, to reverse the decree rendered in the above suit by 
the Circuit Court of the United States, for the Southern District of New 
York : 

Now, therefore, the condition of this obligation ie auch, that if the above 
named appellant shall prosecute his appeal to effect, and answer all damages 
and costa if he fail to make his appee! good, then this obligation shull be 
void, otherwise the same shall be and remaia in full foree and virtue. 

I. Newton, [seat] 
Daniet. Dasw, [scar | 
Etuau Pece. [seat.J 


Sealed and delivered, and taken and acknowledged, U:& 20th day of No- 
vember, 1947, before me, 
Datip L. Gannuren, U. 8, Commissioner. 
United States of Americe, 
Southern District of New York, s1: 
Daniel Drew aod Elijah Peck, being duly sworn, depose and say, and 
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each for himeelf saith, that he is worth the sum of five thousand dollars orer 
and above all his just debts and lisbilities, 
Dastet Daew, 
Extyuan Peck, 


Sworn to, this twentieth day of November, a.v. 1847, before me, 
Davio L. Gakoues, U, 5, Commissioner, 


I approve the above bond and the sufficiency of the sureties thereto, 
Sam’. R. Berrs, 
Nov, 20, 1847. 


No, 235.—Cirarion, 


By the Honorable Samuel R, Betts, one of the Judges of the Circuit Court 
of the United States, for the Southern District of’ New York, iu the eecoud 
Greuit, 

To Joho H, Stebbina: 

Whereas, Isaac Newton, claimant, of the Steamboat New Jersey, her 
tackle, &c., has lately appealed to the Supreme Court of the United Statea, 
from a decree lately rendered in the Circuit Court of the United States, for 
the Southern District of New York, in the second circuit, mule in favor of 
you, the said John H. Stebbins, against the said Steamboat New Jersey, 
her tackle, &c., and has filed the security required by law; you are, there- 
fore, hereby cited to appear before the said Supreme Court, at the city of 
‘Washington, on the 22d day of December next, to do and receive what may 
appertnin to justice to be done in the 

Given under my hand, at the city of New York, in the Southern District 
of New York, in the second circuit, the 22d day of November, ia the year 
of oor Lord 1847, and of the independence of the United States the seventy- 
second. 


Sam's R. Betts, 


No. 236.—ArripaviT OF SERVICE OF CITATION AND APPEAL. 


Southern District of New York, sa : 

Andrew HL. Hitchcoek being duly sworn, enith that he served on the ap- 
pelleo, John H. Stebbins, on the 22d day of November, 1817, a copy of the 
appeal and a copy of the citation, filed in this cause with the elerk of the Cir- 
* cuit Court, in and for the Southern District of New York, on said twenty- 
second day of November, by delivering said copy of the citation to the said 
appellee personally, and by leaving said copy appeal for said appelice in the 
clerk’s office of the Circuit Court aforesaid, 

A. H. Hrrencock, 


Sworn to, this 4th day of December, 1848, before me, 
J. W. Nezson, U. 8S. Com'r. 
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No, 237.—Rerurx, FkoM TUE CIRCUIT COURT TO THE 6CrREMS COURT. 


United States of America, 
Southern District of New York, as. :— 


I, Alexander Gardiner, clerk of the Circuit Court of the United States of 
America, for the Southern District of New York, in the second 
[etav.] circuit, do hereby certify, that the writings annexed to this certifi- 
cate are true copies of their reepective originals, on file and remain- 

ing of record in my office, in the cause within named. 

In testimony whereof | have caused the seal of the said court to be here- 
unto affixed, at the city of New York, in the Southern District of New York, 
in the second circuit, this fourth day of December, in the year of our Lord 
one thousand eight hundred and forty-eight, and of the independence of the 
said United States the serenty-third, 

Avex. Ganotrer. 


No. 238.—Bonp To THe CLERK FoR cosTs. 
Supreme Court of the United States of America. 


A. B., claimant of the achvoner 52a 
Fiowre, her tackle, &c., 


Appellant. | Bond for Costs. 


¥. 
C. D. 
; Libellant and Appellee. 


Know all Men by theee Presents, That we, E. F. and G. H., are held 
and firmly bound unto William T. Carrol, Esq., Clerk of the Supreme 
Court of the United States in the sum of two hundred dollars, to be paid 
to the said clerk, for the payment of which, well and truly to be made, we 
bind ourselves, and each of us, our and each of our heirs, executora, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our scals, and dated the day of in the 
year of our Lord one thousnnd cight hundred and 

the above named appellant has prosecuted an appeal from the 
Circuit Court of the United States for the Southern District of New York, 
to this court, to reverse the final decree rendered in the above entitled suit, 
by the Circuit Court of the United States for the Southern District of New 
York, in the second circuit : 

Now, therefore, the condition of this obligation is such, that if the above 
named appellant shall pay to said clerk all costs which he may be entitled to 
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demand of said appellant in this cause, then this obligation shall be void, 
otherwise the same shall be and remain in full force and virtue. 
E. F. 
G. H. 


acknowledged this day of 
184 , before me, 


Ricuasp E. Sritwert, 
U. 8. Commissioner. 


Scaled and delivered, and taken “" 


United Staies of America, 
Southern District of New York, s8: 

E. F. and G. H., the within obligors, being duly eworn, depose and say 
each for himself, that he ia worth the sum of four hundred dollars over and 
above all hia just debts and liabilities, 

Sworn to, this day 

of A. D. 184, before me, 
Riceano E. Stmwe.t, 
U. 8. Commissioner, 


No. 239.—Notice or arreanance—Aate, page 333. 


No, 240.—Dercrre ov THE ClacUIT COURT, APTER TUE REMITTITUR FROM 
THE BUPREME COURT. 


On reading and filing the remittitur and mandate of the Supreme Coort, 


and on motion of Mr. Proctor for the libellant, (or the defend- 
ant, or the claimant:) [t is ordered, adjodyed, and decreed, (according to the 
mandate.) and that the said have execution of this decree. 


No, 241,—A svoorstiox To THE SUPREME COURT OF THE UNITED STATES, 
PRAYING FOR A PROUIBITION TO A DISTRICT COURT PROCEEDING In AD- 
MIRALTY,. 


To the Honorable the Supreme Court of the United States of America. 


The suggestion of Samuel B. Davis, against the District Court of the 
United States for the District of Pennsylvania, respectfully alleges: 

That he is a lieutenant in the navy of the French Republic, and com- 
mander of the Cassius, a vessel of war of the Republic, in her serviee, and 
duly commissioned to cruise against her enemies and make prizes of their 
ships and goods, as ia proved by hie commission, which he offers to produce 
to the Court. 

That by the laws of nations, and by treaties between the French Repub- 
lic and the United States, trials of captures on the high seas, of vesrele 
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brought within the jurisdiction of the Republic, and all questions incidental 
thereto, belong exclusively to the tribunals of the Republic, and to no other 
tribunals, and the vessels of war of the Republic, and the officers command- 
ing them, cannot of right be sued or arreated in the porta of the United 
States for captures made on the high seas, and brought for legal adjudica- 
lion into the ports of the Republic; and the District Courts of the United 
States ought not to entertain juriediction, or hold pleas of such captures. 
That by the laws of nations, the vessela of war of belligerent powers may 
take, as prizes of war, the ships and goods of their enemics, and bring them 
into the ports of the Sovereign uoder whom they act, and the commanders 
of such vesecla of war are not amenable before the tribunals of neutral 
powers for their conduct therein, but only to their own sovereign under whom 
they act. 

Yet one James Yard, a citizen of the State of Pennsylvania, as owner of 
the schooner William Lindsay, and her cargo, haa filed his libel in the Dis- 
trict Court of the United States for the District of Pennsylvania, proceeding 
asa Court of Admiralty and Maritime jurisdiction, against the sid vessel of 
war the Cassius, and agninat the exid Samuel B. Davia, her commander, 
and bas coused them to be arrested by the proccss of said Court to answer 
for damages for capturing the said schooner on the high seas, and carrying 
her into the Port de Paix, a part of the French Republic, 

Wherefore the mid Samucl B. Davia, respectfully requests that a writ of 
Prohibition may be issued out of this Honorable Court to the Judge of the 
District Court of the United States for tho District of Pennsylvania, prohi- 
biting him from holding the plea aforesaid concerning the premises aforcanid, 
any wise further before him, 

Samvet B. Davis. 

A. B., Proctor and Advocate. 


No, 242.—A weit or PRowwiTionN, FROM THE SUrREME COURT or TiHE 
UNITED STATES TO a DISTRICT COURT PROCEEDING AS A COURT oF 
ADMIRALTY. 


The President of the United States of America, to the Honornble Rich- 
ard Peters, Judge of the United States for the District of Pennsylvania : 
Greeting : 

Whereas, James Yard, citizen of the state of Pennsylvania, has filed 
his libe} in the District Court of the United States for the District Court of 
Pennsylvania, proceeding asa Court of Admiralty and Maritime jorsdic- 
tion, against the vemel of war the Cassius, belonging to the French Repub- 
lic, and against Samuel B. Davia, ber commander, a lieutenant of the French 
Republic, and has evused them to be arrested by process issuing out of anid 
Court om the anid libel, to answer for damages for capturing, on the high 
seas, the schooner William Lindsay, and ber enrgo, and carrying them into 
&@ port of the suid Republic, as prize of war, of which cause the snid Dis- 
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trict Court, proceeding asa Court of Admiralty and Maritime jurisdiction, 
haa not jurisdiction : 

Now, therefore, we do prohibit you, that you do not hold the plea afore- 
said, concerning the premises aforesaid, anywise further before you, 

Witness the Honorable John Jay, Chief Justice of the Supreme Court 
of the United States, the 10th day of August, in the year of our Lord one 
thousand seven hundred and ninety-five, and of the independence of the 
United States of America the eleveath. 

Joux Tocker, Clerk. 

A.B, Proctor and Advocate, 


JUDICIARY OF THE UNITED STATES. 


The names and residence of the Judges and Clerks, and the 
times and places of hulding the Courts. 


SUPREME COURT OF THE UNITED STATES. 


Chief Justice. 
Hon. Rocer B. Taney, of Baltimore, Md. 


Associate Justices. 


Hon. Joun McLeay, of Ciacinnati, Ohio. 
Hon. James M. Wayne, of Savannah, Ga. 
Hon. Joun Carnon, of Nashville, Tenn. 

Hon. Joun McKintey, of Louisville, Ky. 
Hon. Peter V. Dantgt, of Richmond, Va. 
Hon. Samveu Nevson, of Cooperstown, N. Y. 
Hon. Levi Woopsury, of Portsmouth, N. H. 
Hon, Rosert C. Grier, of Pittsburg, Pa. 

Reporter. 


Benyamin C, Howarp, of Baltimore, Md. 
Clerk. 
Wituam T. Carrot, of Washington, D.C. 


The only session of the court is held at the Capitol in Washington, on the 
rst Monday of December, every year. 


CIRCUIT COURTS. 
With the times and places of holding their sessions. 


rst Circuit.—(Mr. Justice Woopsury.) 
Maine.—Portland, 23d April and September. 
New Hampshire —Portamouth, 8th May ; Exeter, Sth October. 
Massachusetts.— Boston, 15th May and October. 
Rhode Island.—Newport, 15th June ; Providence, 15th November. 


'ote.—The terms of the Courts are often changed by Act of Congress. 
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Second Circuit.—(Mr. Justice NeLson.) 
Vermont.—Windeor, 21st May ; Rutland, 3d October. 
Connecticut.—New Haven, 4th Tuesday in April; Hartford, 3d Tu 
day in September. 
New York.—S. District, last Monday in February, first Monday ia 
April, 3d Monday in October.—N. District, Albany, 3d Tuesday n 


October and May; Canandaigua, Tuesday next after 3d Monday in 
June, 


Third Circuit.—(Mr. Justice Gater.) 
New Jersey.—Trenton, 4th Tuesaday in March and September. 
Pennsylvania.—E. District, Philadelphia, 11th April and 11th October. 
—W. District, Pittsburg, 3d Monday in May and November; Wit 
liamsport, 3d Monday in June and September. 
Fourth Circuit,—(Mr. Chief Justice Taney.) 

Delaware.—Newcastle, Tuesday following 4th Monday in May ; Dover, 
Tuesday following 3d Monday in October. 

Maryland.—Baltimore, 1st Monday in April and November. 

Virginia.—E. District, Richmond, Ist Monday in May and 4th Monday 
in November.—W. District, Lewisburgh, lst Monday in Aggust. 
Fifth Cireuit.—(Mr. Justice McKin ev.) 

Alabama.—Mobile, 2d Monday in April and 4th Monday in Decem- 

ber. 

Louisiana.—New Orleans, 4th Monday in April and 3d Monday ia De- 
cember. 

Sixth Circuit.—(Mr. Justice Wayne.) 

N. Carolina. Raleigh, lst Monday in June and last Monday in No- 
vember. 

S. Carolina.—Charleston, Wednesday preceding the 4th Monday in 
March; Columbia, 4th Monday in November. 

Georgia.—N. District, Marietta, 2d Monday in March and September. 
—S. District, Savannah, 2d Monday in April; Milledgeville, Thurs 
day after the lst Monday in November. 

Seventh Circuit—(Mr. Justice McLean.) 

Ohio.—Columbus, 3d Monday in July and 2d Monday in November. 

Indiana.—I\ndianapolis, 34 Monday in May and Ist Monday in De- 
cember. 

ditinois.—Springfield, 1st Monday in June and last Monday ia Novem- 
ber ; Chicago, lst Monday in July. 

Michigan.—Detroit, 3d Monday in June and 2d Monday in October. 

Eighth Circuit.—(Mr. Justice Catron.) 

Kentucky.—F rankfort, 3d Monday in May and October. 

Tennessee.— Nashville, lst Monday in March and September; Knov- 
ville, 3d Monday in April and October; Jackson, 2d Monday ia Oc- 
tober and April. 

Missouri.—St. Louis, lst Monday io April. 
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Ninth Circuit.—(Mr. Justice Dante. ) 
Mississippi, Jackson, 1st Monday in May and November. 
Arkansas, Little Rock, 2d Monday in April. 
Dist. of Columbia, Hon. Wm. Cranch, Washington, 4th Monday in 
March, and 3d Monday in October. 


DISTRICT COURTS. 


Alabama. —Judge, Hon. John Gayle, Mobile; Clerks, A. A. Gooch, Tus- 
calooga ; John Pitts, Mobile. 
Montgomery.—4th Monday in May, and Ist Monday after the 4th 
Monday in November. 
Mobile.—1st Monday in May, and 2d Monday in December. 
Arkansas.—Judge, Hon. Benjamin Johnson, Litde Rock; Clerk, William 
Field, Little Rock. 
Little Rock.—1st Monday in April and November. 
Connecticut.—Judge, Hon. Andrew T. Judson, Canterbury ; Clerk, John 
J. Cleaveland, New Haven. 
New Haven.—ith Tuesday in August and February. 
Hartford.—4th Tuesday in May and November. 
Delaware.—Judge, Hon. Willard Hall, Wilmington; Clerk, W. A. Men- 
denhall, Wilmington. 
Newcastle.—3d Tuesday in June and 2d Tuesday in December. 
Dover.— Tuesday next following the 3d Monday of March, and the 
Tuesday next following the 4th Monday of September. 
District of Columbia.—Judge, Hon. William Cranch, Washington. 
Washington.—1st Monday in June and Decerober. 
Florida.—Judge, Hon. Ivaac H. Bronson, St. Augustine; William H. 
Marvin, Key West ; Clerks, R. B. Hilton, Tallahassee ; C. N. Jordan, Pen- 
sacola ; Joseph S. May, Apalachicola; R. B. Smith, Tallahassee. 
Tallahassee.—let Monday in January. Apalachicola, ist Monday in 
February. Pensacola, Ist Monday in March. St. Augustine, lst 
Monday in April. Key Weat, lst Monday in May and November. 
' Georgia.—Judge, Hon. John C. Nicoll, Savannah ; Clerks, George Gienn, 
Savannah. W. H. Hunt, Marietta. 
Marietta.—2d Monday in March and September. 
Savannah.—2d Tuesday in February, May, August and November, 
Indiana.—Judge, Hon. E. M. Huntington, Cannelton ; Clerk, Horace 
Basset, Indianapolis. 
Indianapolis.—3d Monday in May and Ist Monday in December. 
Iowa.—Judge, Hon. John S. Dyer, Dubuque ; Clerk, T. S. Parvin, Mas- 
catine. 
Dubuque.—Ist Monday in January. Towa City, lat Monday in Oc- 
tober. Burlington, 1st Monday in June. 
Kentucky.—Judge, Hon. Thomas B. Monroe, Frankfort; Clerk, Joho H: 
Hanna, Frankfort. 
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Frankfort—3d Monday in May and October. 

Louisiana.—Judges, Hon, Theo. H. McCaleb, New Orleans ; Hon. Henry 
Boyce, Alexandria; Clerk, N. R. Jennings, New Orleans. 

New Orleans,—-2d Monday in December and 1st Monday in January. 
Opelousas.—ist Monday in Auguet. Alexandria, lst Monday in 
September. Shreveport, lst Monday in October. Munroe, lt 
Monday in November. 

Maine.—Judge, Hon. Asher Ware, Portland; Clerk, George F. Emery, 
Portland. 
Wiscasset.—lst Tuesday in September. Portland, lst Tuesday in 
February and December. Bangor, 4th Tuesday in June. 
Maryland.—Judge, Hon, Upton S. Heath, Baltimore; Clerk, Thomas 
Spicer, Baltimore. 
Baltimore.—1st Tuesday in March, June, September and November. 
Massachusetts. Judge, Hon. Peleg Sprague, Boston ; Clerk, Seth E. 
Sprague, Boston. 

Boston.—3d Tuesday in March, 4th Tuesday in June, 2d Tuesday 
in September and Ist Tuesday in December. 

Michigan.—Judge, Hon. Ross Wilkins, Detroit; Clerk, John Winda, De- 
troit. 

Detroit.—3d Monday in June and 2d Monday in October. 

Mississippi.cJudge, Hon. Samuel J. Gholaon, Athens; Clerk, G. M. 
Ragedale, Pontotoc; W. H. Brown, Jackson. 

Pontotoc.—1st Monday*in June and December. 

Jackson.—4th Monday in January and June. 

Missouri.—Judge, Hon. Robert W. Wells, Jeffereon City; Clerk, John 
Harrison, Jefferson City. 

Jefferson City,—1st Monday in March and September. 

New Hampshire.—Judge, Hon. Matthew Harvey, Hopkinton ; Clerk. Al- 
bert R. Hatch, Portsmouth. 

Portsmouth.—3d Tuesday in March and September. 

Exeter.—3d Tuesday in June and December. 

New Jersey.—Judge, Hon, Philemon Dickerson, Paterson; Clerk, Edw. 
N. Dickerson, Paterson. 
Trenton.—3d Tuesday in January, April, June and September. 
New York.—Judges, Hon. Samuel R. Betts, New York; Hoo. Alfred 
Conkling, Auburn; Clerks, James W. Metcalf, New York; Aurelian 
Conkling, Auburn. 

New York.—I1st Tuesday in every month. 

Albany.—3d Tuesday in January. Utica, 2d Tuesday in July. Ro- 
chester, 3d Tuesday in May. Auburn, 3d Tuesday in August 
Buffalo, 2d Tuesday in November. 

North Carolina.—Judge, Hon. Henry Potter, Raleigh; Clerk, John M. 
Jones, Edenton. 
Edenton.—3d Monday in April and October. Neubern, 4th Moa- 
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day in April and October. Wilmington, lst Monday after the 4th 
Monday in April and October. 

Ohie.—Judge, Hon. H. H. Leavitt, Steubenville ; Clerk, William Miner, 
Columbus, 

Columbus,—-3d Monday in July and 2d Monday in November. 

Pennsylvania.—Judges, Hon. John K. Kane, Philadelphia ; Hon. Thomas 
Irwin, Pittsburg ; Clerks, Thomas L. Kane, Philadelphia; R. B. Rob- 
erte, Pittsburg. 

Philadelphia.—3d Monday in February, May, August and Novem- 
ber. 

Pittsburg.—1st Monday in May and October. 

Williamsport.—ist Monday in October. 

Rhode Island.—Judge, Hon. John Pitman, Providence; Clerk, John T. 
Pitman, Providence. 

Newport.—2d Tuesday in May and 3d in October. 

Providence —1st Tueaday in Auguet and February. 

8. Carolina.—Judge, Hon. Robert B. Gilchrist, Charleston ; Clerk, W. 
Y. Gray, Charleston. 

Charleston.—3d Monday in March and September, Ist Monday in 
July, and 2d Monday in December. 

Tennessee.—Judge, Hon. M. W. Brown, Nashville ; Clerk, Jacob Mc 
Gavock, Nashville ; Jamea L. Talbot, Jackson ; Jamea W: Campbell, Knox- 
ville, 

Nashville.-—4th Monday in May and November. Jackson, 2d Mon- 
day in October and April. 

Knoxville—3d Monday io April and October. 

Tezas.—Judge, Hon. John C. Watrous, Galveston ; Clerk, Thomas Bates, 
Galveston. 

Galveston.—1st Monday in February. 

Vermont.—Judge, Hon. Samuel Prentias, Montpelier; Clerk, Edward H. 
Prentiss, Montpelier. 

Rutland.—6th of October. Windsor, 24th of May. 

Virginia.—Judges, Hon. James D. Hallyburton, N. Kent, C. H.; Hon. 
J. W. Brockenburgh, Lexington; Clerke, A. E. Cowdery, Norfolk; Eras- 
mus Stribling, Staunton. 

Richmond.—12th of May and November. Norfolk, 30th May and 
lat of November. Staunton, ist May and,October. Wytheville, 
Wednesday after 3d Monday in April and September. Charleston, 
Wednesday after 2d Monday in April and September. Clarks- 
Lurg, last Monday in March and August. Wheeling, Wednes- 
day after Ist Monday in April and September. 
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UNITED STATES COMMISSIONERS. 
(Vid. ante, page 189, § 398.) 


The convenience of the Bar in having the names of reliable gentlemen ia 
the various states, familiar with taking depositions and other semi-judical 
duties, suggested the insertion of the following list—but not till it wae too 
late to extend it farther than the Atlantic states, without delaying the pub- 
lication of the work. 


Counecticut. 
Francis Fellamer, Hartford. Jobn J. Cleveland, New Haven. 
Charles R. Ingersoll, New Haven. James A. Hovey, Norwich. 
Georgia. 
Joseph Bancroft, Savannah. Samuel A. Bailey, Cofentes 
Charles 8. Henry, “ Alfred Iverson, 
Wa. W. Holt, Augusta. James Smith, Macon. 
Maine. 
Thomas Amory Debloia, Ror ana: Frederick Hobbs, Bangor. 
John Rand, James S. Rowe, “ 
George F. ‘Shepley a6 Aaron Hayden, Eastport. 
William Willis, “4 Daniel T. Granger, Eastport. 
Phillip Eastman, Saco. 
Massachusetts. 
Edward G. Loring, Boston. William W. Story, Boston. 
George T. Curtia,  “ Benj. F. Hallett, “ 
George 8. Hillard, sf Charles Levi Woodbury, Boston. 
Charles Sumner, - Oliver Prescott, New Bedford, 
James M. Banker, Nantucket. 
Maryland. 
John Hannan, Baltimore. Levin Gale, Baltimore. 


John Carrer], 7 H. D. Evans, “ 
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New Hampshire. 
Samuel Cushman, Portsmouth. Luther D. Sawyer, Ossipee. 
Lory Odell, * Samuel D. Bell, Manchester. 
John Kelly, Exeter. Horace Chase, Hopkinton. 
Asa Freeman, Dover. L. Chamberlain, Keene. 
Asa Fowler, Concord. David Dickey, Newport. 
Warren Lovell, Meredith, Josiah Quincy, Rumney. 
Jared W. Williams, Lancaster. 
New York. 
Alex. Gardiner, New York. Augustus A. Boyce, Ulica. 
James W. Metcalf, do. Joseph F. Sabine, Syracuse. 
George W. Morton, do. Aurelian Conkling, Auburn. 
Richard E. Stilwell, do. Lysander Farran, Rochester. 
John W. Nelson, do. Henry K. Smith, Buffalo. 
Charles W. Newton, do. Leander Babcock, Oswego. 
Henry-J. Hilton, Albany. Wm. H. Shumway, do. 
John O. Dickey, Sacketts Harbor. 
Pennsylvania. 
Thomas L. Kane, Philadelphia. George Plitt, Philadelphia. 
Jabez Burchard, Philadelphia. Charles F. Heazlitt, Philadelphia. 
South Carolina. 
H,. Y. Gray, Charleston. George Buist, Charleston. 
William Blanding, Charleston, 
Vermont. 
Norman Williams, Woodstock. Wyllys Lyman, Burlington. 
David Robinson, Bennington. George F. Houghton, St. Albans, 
Robert Pierpont, Rutland. Orame! H. Smith, Montepelier. 
Silas H. Hodges, “ Edward H. Prentie, “ 
Sam’i Swift, Middlebury. Charles Davis, Danville. 


Ira H. Allen, Irasburgh. 
Virginia. 
Peter V. Daniel, jr., Richmond. William T, Hendren, Norfolk. 
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ABATEMENT, § 484, 485. 
ACTIONS, 
a few general classes sufficient, § 400. 
ACTOR, 
both parties actors, § 513. 
ACT OF 1845, 
extending admiralty jurisdiction to lakes, § 246 to 252. 
constitutional under the commercial grant, § 248 to 250. 
Congreaa may regulate it, § 250. 
the jurisdiction under it is practically admiralty and maritime, § 250, 251. 
ACT OF 1847, 
for reduction of coats, § 499, 500, 501. 
unjust, inconsistent, and impracticable, § 499, 501. 
ADMIRAL, 
etymology, § 3, 38. 
originally an executive officer, § 3. 
his power tranaferred to courts, § 4, 33, 38, 39. 
his jurisdiction confined to the local waters and the vessels of his own 
nation, § 3, 39, 245. 
ADMIRALTY COURTS, § 2. 
have taken the place of the admiral, § 4, 39. 
of the United States, § 315. 
their organization, jurisdiction, and powers, § 315 to 345. 
ADMIRALTY LAW, § 10. 
derived from naval command, § 4, 33. 
dictated by common convenience and common rights on the highway of 
nations, § 4. 
derives its characteristic principles from the civil law, § 5. 
is properly the lawe regulating the shipping of a particular nation, en- 
forced originally by the admiral! of that nation, § 39—Vid. Maritime 
Law. 
ADMIRALTY PRACTICE.—Vid. Practice. 
ADMIRALTY AND MARITIME, 
their signification, § 188 to 192. 
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ADMIRALTY JURISDICTION, 
in the United States still an open question, § 9. 
increased importance of the subject, § 12. 
constitutional grant of it, § 19. 
has received five different constructions, } 19. 
is confined to the judicial power—to cases in courta, § 33. 
extends to all cases, 4 34. 
docs not include the executive powers or droite of the admiral, § 33. 
ADMIRALTY RULES OF THE SUPREME COURT, 
pages 339 to 348. 
ADVOCATE.—Vid. Proctors ann Apvocatss. 
AFFIDAVIT, 
forms of, pages 437, 439, 459, 489 to 491. 
AFFREIGHTMENT, 
contracts of, § 286 to 288. 
agreements for maritime carriage of pérsons or property, § 298. 
AGREEMENT OF 1575, § 75, 81. 
1632, § 91 to 99. 
ALLEGATIONS, NEW, § 483 to 485. 
AMENDMENTS, § 483 to 488. 
may be made at any time, § 483. 
in the appellate court, § 483, 609. 
cannot introduce new subject, § 483. 
form of, page 572, 573. 
AMENDMENTS OF THE CONSTITUTION, 
6th and 7th considered, § 193 to 203. 
ANCIENT JURISDICTION OF THE ENGLISH ADMIRALTY, 
§ 19, 46 to 73. 
ANSWER, § 367, 472 to 476. 
time to answer, § 456, 457. 
extends return day, § 457. 
must be on oath, § 472, 
form of, § 472 to 476—pages 571 to 573.— Vid. Cuaim anp Anewtr. 
APPEAL, 
right to depends on amount recoverable by each party, § 404, 581. 
from District to Circuit Court, § 579 to 598,—Vid. Circuit Corat. 
suspends the sentence, § 591. 
may be new proofs and allegations in the court above, 4 556. 
may be dismissed if irregular or not prosecuted, § 607, 611. 
from District to Circuit Court, forms, pages 592 to 597. 
from Circuit Court to Supreme Court, § 599 to 616.—Vid. Sceaeut 
Corer. 
forms, pages 598 to 602. 
APPEARANCE, § 449 to 456, 
notice of, $ 456, 
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APPEARANCE, 
ia waiver of formal defects, § 458. 
no one can appear or intervene in rem without giving security for costs, 
$ 460. 
appearance not perfect till he has filed claim, answer, and stipulation, 
§ 460. 
on appeal in Circuit Court, § 592. 
APPRAISEMENT, 
of property, § 444 to 448, 498. 
APOSTLES, $ 588. 
ARAGON, 
laws of, 187. 
ARTICLES OF CONFEDERATION, § 25, 31. 
ARTICULI ADMIRALITATIS, § 82 to 90. 
ASSAULT AND BATTERY, § 309. 
parties in cases of, § 392. 
libel for, page 532. 
ATTACHMENT, 
in rém, § 410. 
to compel delivery of property, § 439, 440, 441. 
of goods, credits, and effects in hands of garnishee, 425 to 433.—Vid. 
GaRNISHEES. 
form of libel, page 474, 484, 532, 551. 
attachment, page 553. 
AUSTRIA, 
lawe of, § 187. 
AVERAGE, § 295. 


BAIL, § 489 to 502. 
order of judge necessary to hold to bail in cases over $50, § 416. 
form of order, § 416, page 226. 
marking for bail, § 553. 
marshal must take sufficient bail, § 422. 
form of the stipulation, § 423. 
of bond, page 565. 
stipulations, 4 489 to 502. 
forms of, pages 560 to 567. 
no particular form necessary, § 489. 
construed by the intention of the law not of the party, § 490. 
BARGEMEN, § 284. 
BILL OF LADING, 
a maritime contract, § 286. 
no necessary form of, § 286. 
not absolutely necessary, § 286. 
libele on, pages 505, 506. 
BODY OF A COUNTY, § 71. 
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BONDS, 
to marshal on arrest, page 565. 
under act of 1847, page 566.— Vid. Stirc.atton. 
BONDING, 
of property, § 444 to 448, 491, 498. 
consent to bond, page 568. 
BOTTOMRY, § 291, 292. 
libel, page 502. 
BLACKBOOK OF THE ADMIRALTY, § 53 to 59. 
BREMEN, 
laws of, § 187. 
BRIDGES, § 48, 88, 153, 162, 253. 
a limit because they obstruct navigation, § 96, 253. 
BRITISH EMPIRE, 
admiralty jurisdiction various in different portions of the empire—Eng- 
land, § 46, 74, 110. 
Scotland, § 115, 116, 307. 
Ireland, § 117. . 
Colonies, § 118 to 165. 
at different periods, § 46, 74, 110, 111, 114, 117, 118, 161, 162, 163, 
192, 307, 
BRITISH GOVERNMENT, 
ite relation to ours, § 28 to 31. 
not alluded toin the Constitution or Articles of Confederation, § 31. 
the only link that connects is a common language, § 32. 
BUILDER, 
first man who has a maritime relation to a ship, § 264. 
this service is maritime, § 264, 
may sue and be sucd in personam, and may sue in rem, § 265. 
riggers—sail makers—ship chandlers—in aiding to finish and furnish a 
new ship, have the same relation to her as the builder, § 266. 
libels in relation to building, page 471 to 474. 


CALLING 

defendant, 419. 

the libellant, 455. 
CARGO, 

liable for freight, § 286. 

sale of, § 296. 

appropriation of, § 296. 

libel against for possession, page 176. 
CASES IN COURTS, 

American Admiralty jurisdiction confined to, 33. 
CATALONIA, 

laws of, § 187. 
CHARLES 1, 

resolutions or agreement in time of, § 91 to 99. 
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CHARLES I.—continued. 
omitted in Coke’s reports after 2d edition, § 98. 
CHARTER PARTY, § 287. : 
no particular form necessary, § 287. 
jurisdiction is well settled, § 287. 
libels on, page 509, 512, 551. 
CIRCUIT COURTS, 
organization and jurisdiction, § 320. 
practice of, § 578 to 598. 
either judge may hold, § 320. 
no original admiralty jurisdiction, § 320, 578. 
appellate jurisdiction, § 320. 
in case of disability of district judge, cases transferred to circuit, § 321. 
disability removed, causes remanded, § 321. 
district clerk may make rules and orders, &c., § 321. 
form of order authorizing district clerk to make orders, &c. § 322. 
appeals from final decrees, § 579. 
only from fina] decrees, § 580. 
final decree what, § 580. 
amount in dispute, § 581. 
must be made to next circuit, § 582. 
and while district court is sitting, § 582. 
usual time, ten days, 4 583. 
must be in writing, § 583, 585. 
no form necessary, § 583. 
notice of; § 584. 
#ecurity aod justification, § 585. 
formal appeal, § 585. 
three classes of, § 586, 587. 
documents to be returned, and when, § 588. 
apostles, 4 588. 
appeal from the circuit court may be made in ten days, § 597. 
at any time within five years, § 597. 
testimony, how settled, § 597. 
decree of supreme court is executed in the circuit court, § 598. 
remittitur, § 598.—Vid. Supreme Court. 
circuit court executes its own decree, § 589. 
CITATION ON APPEAL, § 604. 
form of, page 600. 
to commence suit, page 228, 554. 
CIVIL LAW, § 5. 
practice, § 351, 352. 
CLAIM, § 461 to 465. 


no form necessary, § 461. 
must be sworn to—may be put in before return of process, § 462. 
78 
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CLAIM—continued. 

form of claim, § 462, page 257, 436, 569. 

separate claimants put in separate claims, § 463. 

who may claim, § 463. 

consule—public officers—underwriters, § 463. 

must be separate claims to separate libele, § 464. 

simple claim is no defence, § 465. 

form of claim and answer, page 431, 435, 464, 465. 

claim, answer and exception, page 569. 

CLASSES OF POWERS IN THE CONSTITUTION, § 27. 

CLASSES OF CASES GRANTED TO U. 8S. JUDICIARY, $ 16, 
35, 36, 199, 200, 201. 

CLERKS, 

appointed by courts, § 332. 

their oath, § 331. 

their bond, § 331. 

duties and powers, § 332. 

CLERK OF THE DISTRICT, 

appointed by the judge, § 331. 

may make rules and orders, and take testimony in case of disability of 
the judge, § 321. 

form of the order of the circuit judge in euch case, § 322. 

keeps minutes and filee—administers cat.ie, takes bail—keeps accounts, 
§ 332, 

may be attached, § 332. 

should keep an adrtiralty register, § 333. 

CODES, MARITIME, 

of Continental Europe, § 44, 172, 177, 178. 

Rhodian, § 179. 

Jerusalem, § 180. 

Oleron, § 181. 

Damne, Westcopelle, § 182. 

Amsterdam, Enchysen and Stavern, § 182. 

Low countries, 4 182. 

Wisbuy, § 183. 

Consulat, § 184. 

Guidon, § 185. 

Hanse towns, § 186. 

Norway—T wo Sicilies—Iceland—Denmark—Lubec, Pisa and Florence 
—Pruesian States—Venice and Austria—Catalonia—Arragon—Va- 
lence—-Majorca—S wedeo—-Hamburg—-R ussia—Bremen—Papal 
Statee—Genoa—Surdinia, § 187. 

commentators on these, and elementary maritime writers, § 210. 

none of them adopt the English rule of jurisdiction, § 211. 

they treat of all cases of ehips, shipping and maritime commerce, § 211. 
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COKE, LORD 
Jed the attack on the admiralty, § 6, 74. 
unscrupulous and tyrannical, § 6, 81, 108. 
triumplied over the admiralty, § 81. 
COLLISION, § 312. 
libel for, page 534. 
COLONIES, 
British, § 45, 109. 
admiralty jurisdiction in, § 118 to 165. 
COLONIAL COURTS, § 19, 118, 151 to 164. 
created by royal commission, § 118, 121, 122. 
COMMENCEMENT OF SUIT, § 413. 
COMMENTATORS, 
on maritime law, § 210, 
COMMERCE, § 28, 29. 
power to regulate, § 207, 248, 
wisdom of the provision, § 208. 
of the lakes and rivers, § 242, 243, 244, 245. 
COMMISSION, 
a dedimus potestatem, § 531, 532. 
never issues to an enemy’s country in prize cases, § 531. 
mode of issuing regulated by the court, § 531. 
how executed, § 532. 
act regulating, page 421. 
form of, pages 450 to 454. 
sub muluae vicissiludinis, § 533. 
letters rogatory, § 533. 
form of, page 590. 
COMMISSIONS, 
of admiral, § 48, 49, 50, 113. 
colonial, § 49, 109, 118. 
governor, § 120 to 123, 
vice admiral, § 123 to 141. 
admiralty, to officers of state, § 143 to 149. 
judge of the colonial court of admiralty, § 151 to 160. 
their general extent, § 161 to 165. 
subject matter, § 161. 
place, § 162. 
persons, § 163. 
their jurisdiction was exercised, § 164. 
to colonial judgee and vice admirals, § 124, 150. 
those show the source, extent, and definition of the jurisdiction in 
the colonies, § 161. 
aa to subject matter they embrace the largest jurisdiction, especially 
including the cases denied to the English admiralty, $ 161. 
as to place equally extensive, § 162. 
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COMMIBSIONS—continued, 
as to persons equally extensive, § 163. 
their jurisdiction was active not dormant, § 164. 
of the king run through his whole dominions, § 118. 
COMMISSIONERS, 
to take affidavits and bail, statutes in relation to them, pages, 419, 420, 
423. 
their powers and duties, § 338, 339—page 340, rule 5, and 346, role 35. 
matters may be referred to them, § 339—page 347, rule 44. 
have powers of master in chancery. 4 339—page 347, rule 44. 
have powers of magistrates, § 338, page 423. 
list of U. S. commissioners, page 610. 
COMMON LAW, 
suits at, § 193, 195 to 203. 
COMMON LAW COURTS, 
strife with the admiralty, § 74 to 110. 
jealousy and selfishness, § 74, 82, 91. 
COMPLAINTS, 
of the colonists referred to the land and revenue cases which were tried 
in the admiralty, not to maritime cages, § 165. 
CONFEDERATION, 
articles of, § 25, 31. 
CONSOLIDATION, § 551. 
CONSORTSHIP, § 298. 
CONSTITUTION, § 19, 20. 
diecussed and adopted as it is, § 20. 
by compromises, § 20. 
consists mainly of grants, § 23. 
not a code, § 22. 
conveys elemental powers, § 26. 
for expressed purposes, § 27. 
classes of powers, § 27. 
grants to the government of the U. S., not tn courts, § 29. 
not founded on any other government, nor made after any pattern or 
standard, § 30. 
all its words significant, § 21, 37. 38, 165. 
CONSULAT DE LA MER-—CONSULATE OF THE SEA-—IL 
CONSOLATO, § 184. 
CONSUL, 
may claim for persons of his own nation, § 469. 
CONTINENTAL EUROPE, 
marine laws and ordinances of, § 172.-Vid. Copra Manitines. 
CONTRACTS, 
their jurisdiction depends on subject matter not on locality, § 254, 236 
CONTRIBUTION, AVERAGE, § 295. 
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CONTUMACY AND DEFAULT—Vid. Derautr. 
COPIES OF PLEADINGS, § 488. 
COSTS AND FEES, § 508, 549 to 553, 
general and uniform tariff of fees desirable, § 508. 
stipulations for, § 413, 460. 
costs entirely in discretion of court, § 549. 
vary according to equity, and to the conduct and circumstances of the 
party, § 549, 552. 
never decreed against the government, § 549, 
may be thrown on the proctor or advocate, § 551. 
may be apportioned, § 553. 
how taxed, § 553. 
whers filed, § 553. 
in the supreme court, § 616. 
COUNTY, § 71. 
COUNSEL FEES ALLOWED, § 552, 616, 
COURTS 
having jurisdiction, have power to administer justice to that extent, 
§ 17, 204. 
jurisdiction to commence gives jurisdiction to finiah and execute, § 17, 204. 
various kinds, § 2, 29, 42, 315. 
jurisdiction and course of procedure different, § 197. 
juriediction depends on constitution—course of procedure on statute, 
§ 197, 203, 204, 
same court acts as court of law, equity, and admiralty, § 327. 
U. 8. courts have all necessary powers, § 328. 
they are prize courts, instance courts, criminal courts, § 330. 
U. S. courts are of limited jurisdiction, § 15, 403. 
their organization, § 314 to 345. 
list of judges and terms, page 604 to 610—Vid. District Court.— 
Circuit Court.—Supreus Court. 
CRIMES, § 570 to 573. 
practice same aa in common law courts, § 572. 
limitations, § 576, 577. 
CROKE’S REPORTS MUTILATED, § 98, 
CURRENTS, § 238, 239, 240. 


DAMAGE. 
on the high eeas, § 308 to 312. 
to person, § 309. 
to ship, § 310 to 312, 
to gooda, § 310, 311. 
DEATH 
does not abate suit if cause of action survive, § 484. 
suit proceeds in the name of the executor, § 494, 485. 
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DECREE, § 541 to 554. 
varies according to case for or against different parties, § 541. 
interlocutory or final, § 542. 
court decides the principles and refers details, § 543. 
reference, 544 to 546. 
against stipulators, § 547, 557. 
in a suit in rem may be a decree iz personam, § 547. 
correcting or varying decree, § 548, 
appeal! suspends, § 590, 591. 
may be carried into effect before appeal on motion, § 596. 
forms of, 
Caption of orders and decree, page 574, 


Order of condemnation by default, with reference to a commis 


sioner, page 574, 
The like, on the merits after hearing, page 574. 
The like, in a cause of damage, page 574. 


Order of confirmation of the report of a commissioner, and fioal 


decree, with judgment against the bail, page 575. 
Final decree for a sum certain, with costs, page 575. 
Final decree on the merita, with a reference, page 575. 


Final decree of forfeiture on a libel of information, pege 575. 
Final decree for the defendant in a poesessory or petitory suit. page 


576. 


Final decree on a peremptory exception to the libel, page 576. 


Decree overruling exceptions to an answer, page 576. 


Decree settling priority in the distribution of the proceeds in cocrt 


in several causes, page 577. 
Decree for a libellant on a charter party, page 577. 


Decree on a special motion, dismissing a libel where process had 


improperly issued, page 578. 


Decree for wages, and short allowance for a part of the voyage. 


and forfeiture of the residue, page 578. 
DEDIMUS POTESTATEM, § 531, 532, page 421. 


DELIVERY OF PROPERTY ON STIPULATION, § 444 to 448. 


in seizure cases, § 445, 446, 

object is to save expense, § 447, 

application cannot be made except by a party to a cause, § 143. 
DEFAULT, § 449. 

of defendant, § 449, 452. 

of libellant, § 455. 

in personam, § 449. 

in rem, § 452. 

may be set aside, § 450, 451, 455. 

of defendant, when property is attached, § 460. 

of garnishee, § 459. 

decree on default, page 574. 
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DEFENCE, 
must be set up in answer or allegations, § 465. 
no defence can be heard which is not spread before the court, § 465. 
different defences may be set up in same pleading, § 482. 
DEMURRAGE, § 279. 
libele for, poges 518, 520. 
DENMARK, 
laws of, § 187. 
DEPOSIT OF MONEY AS SECURITY, § 491. 
DEPOSITIONS DE BENE ESSE, § 520 to 530. 
no presumptione in their favor, § 520, 528. 
authority to take, limited, § 520. 
depositions prima facie evidence, in what cases, § 528. 
before what officers, § 522. 
how taken, § 523 to 530. 
Notice, § 524, 529, 
how served, § 524. 
mode of taking, § 525. 
how sent, § 525, 
how opened, § 525. 
exceptions to, § 526. 
as far ag known should be made before the magistrate, § 528. 
taken during the session of the court inadmissible, § 529. 
taken without notice good cause for a continuance, § 529. 
cannot be read without showing the reason for taking, § 530. 
act regulating, page 420. 
forme of taking, page 441 to 450. 
on commission, page 453. 
in preparatorio in prize cages, page 59. 
DETENTION, 
libel for, pages 518, 525. 
DISTRICT COURTS, 
their organization and jurisdiction, § 316 to 319. 
have cognizance of all cases of admiralty and maritime juriadiction, 
§ 317. 
judges must reside in districts, § 318. 
terms, stated and special, § 318. 
aim to administer justice speedily, § 318. 
always open, § 318. 
inability of jpdge—marshal may adjourn, § 319. 
death of judge—al! cases continued, § 319. 
disability of judge, § 319. 
judge interested, § 323. 
appeals from, § 320, 579 to 598. 
after appeal district court can make uo order, § 588, 589, 591. 
may be prohibited, § 591. 
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DISTRICT COURTS—continued. 
cause and funds are transferred to circuit court, § 5689. 
mode of appealing, § 589. 
enrolled decree remains below, and is a decree till reversed, § 590. 
DOCKAGE, § 283. 
DROITS, 
of admiralty, none in U. S., § 33. 
DUPLICITY, 
pleadings may be double, § 482. 


EDWARD I, 
ordinances of, § 55 to 59, 64, 65. 
ELIZABETH, 
agreement in time of, § 75. 
ENGLAND, 
maritime cases tried in all the superior courts, § 42. 
ENGLISH ADMIRALTY, 
ancient jurisdiction, § 46 to 73. 
was very extensive, § 46. 
jurisdiction not derived from statute, but prerogative, § 47. 
commission of the admiral, § 48, 49, 50. 
agreement of 1575, § 76. 
articuli admiralitatis, § 82. 
resolutions of the judges in time of Charles [., § 91. 
strife with common law courts, § 74 to 110. 
acts of the Republican Parliament, § 100 to 102. 
modern jurisdiction, § 81, 91, 103 to 107. 
at the time of the American Revolution, § 111 to 113. 
very limited, § 111. 
no reason for conferring that limited jurisdiction on the U. S. govera- 
ment, § 111, 190. 
English decisions, not authority on questions of jurisdiction, § 257, 261. 
many cases decided in our courts on English authority, § 258. 
weight of authority against the English cases, § 258, 259, 260. 
the general maritime Jaw is the only guide, § 262, 
looked upon with jealousy, § 6. 
ENGLISH DECISIONS, 
not authority on jurisdiction, § 257 to 261. 
rule of decision always denied here, § S. 
ENROLMENT OF DECREE, § 554. 
EQUITABLE JURISDICTION AND POWER OF THE ADMI- 
RALTY, § 41, 42, 329. 
has not the characteristic powers of a court of equity, § 329. 
decides on equitable principles, § 329. 
equity characterizes the practice, § 358, 
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ETYMOLOGY, 
of admiral, admiralty, maritime, naval, nautical, § 38, 189, 213, note «. 
EVIDENCE, § 515 to 538, 
pleadings, § 518. 
answers, § 519. 
depositions de bene esse, § 520 to 530. 
commission, or dedimus potestatem, § 531, 522. 
letters rogatory, § 533, 
parties, § 534 to 538. 
master, § 535. 
suppletory oath, § 536. 
decisory oath, § 538. 
testimony in court taken down by clerk, § 527. 
may be used on appeal, § 527. 
EXCEPTIONS, § 368, 466 to 471. 
to the libel, § 466 to 469, 
to answer, § 466, 470, 
to interrogatories, § 466, 470, 479. 
to report of commissioner, § 466. 
to depositions, § 526. 
dilatory exceptions, § 468. 
peremptory exceptions, § 468. 
form of exception, § 467, 469. 
proceedings on, § 470, 471. 
forms of exceptions, 
exceptions by the libellant to report of commissioner, pege 580. 
exceptions by the defendant to a report of the clerk or a commis- 
sioner, page 581. 
a dilatory exception to a libel, page 259. 
& peremptory exception to a libel, page 260. 
exceptions to a libel for a misjoinder, page 581. 
exceptions to an answer for scandal and impertinence, poge 582. 
exceptiona to an answer for insufficiency, page 583. 
exceptions to interrogatories to a pariy or garnishee, page 584. 
exceptions to answer of a party or garnishee to interrogatories, 
page 584, 
exceptions to depositions de bene esse, page 585. 
EXECUTION, § 555 to 559. 
against property io hands of garnishee, § 460. 
against garpishee, § 460. 
may be by attachment, § 555. 
party may be imprisoned on, § 555. 
against goods, combining the nature of a capias and fleri facias, § 555. 
form of § 556. 
run through the state, § 556. 
79 
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EXECUTION—continued. 
in favor of government run throughout the United States, § 556. 
vendition: exponas, § 557 to 559. 
forms of executions, 
venditioni exponas on an interlocutory order in a case of salvage, 
page 591. 
venditioni exponas on a libel of information, page 591. 
an execution in the nature of a fiert facias and of a capias, page 
591. 
attachment to compel the defendant to perform a decree, page 501. 
8 fieri factas against goods, chattels and lands, page 591. 
the marshal’s return, page 591. 
EXECUTORS AND ADMINISTRATORS, § 385, 484, 485. 
may be admitted to prosecute or defend by amendment, on motion, 
§ 484, 485. 


FEES, § 550 to 553. 
of marshal and clerk, § 550. 
act regulating, page 418, 
fee bill, New York, page 413. 
fee bill of the state court of admiralty, page 415, 
FISHERIES, § 174, 241, 263, 277, 281, 208, 
form of libel on a whaling contract, page 516. 
FLORENCE, 
laws of, § 187. 
FORFEITURE, § 301 to 303. 
FOREIGN, 
vessels, § 272, 273. 
states of the union foreign to each other, § 24. 
FORMS, § 371. 
none established, § 371. 
convenient and useful, § 371. 
FRANCE, § 45, 172. 
marine ordinances of, justly celebrated, § 172. 
maritime jurisdiction extensive, § 172 to 176. 
FREIGHT, § 286 to 288, 
FRESH WATER, § 151, 249. 


GARNISHEES, 
muat be named in libel, § 407, 409, 410. 
must be cited to appear, § 425 to 433. 
must appear and answer, § 459. 
interrogatories to, § 459. 
may be made personally responsible, § 459. 
if he deny having property, the libellant may reply, § 459. 
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GENERAL ADMIRALTY JURISDICTION, § 19. 
GENERAL GOVERNMENT, 
not formed after the institutions of Great Britain, as a pattern or parent, 
§ 29 to 32, 194. 
within its own sphere, original and independent, § 25, 26, 27. 
limited in its objecta mainly to foreign and interior relations, § 27. 
its importance to the people, the states and the nation, § 313. 
GENOA, 
lawe of, § 187. 
GODOLPHIN, § 103, 108. 
GRANTS, 
constitutional, § 23 to 28. 
GREAT BRITAIN, 
not alluded to in the constitution, § 30, 31, 192. 
GUIDON, 
de la mer, § 185. 


HAMBURG, 
maritime law of, § 187. 
HANSE TOWNS, 
lawe of, 186. 
HASTINGS, 
ordinances at, § 59. 
HEARING, 
or trial, § 513 to 540. 
ez parte on default, § 449, 514, 515. 
notice of—regulated in each district, § 513. 
conduct of the hearing subject to the discretion of the court, § 515, 516, 
540. 
limited by proofs and allegations, § 517. 
further proof, § 540. 
how conducted usually, § 517, 527. 
evidence, § 518, 
pleadings, § 518. 
answers to interrogatories, § 519. 
depositions, § 520. 
in circuit court on appeal, is a new trial, § 593, 594. 
course of hearing on appeal, § 594. 
2 HENRY 4, 
statute, chap. 2, § 73. 
HIGH AND LOW WATER MARK, § 48, 50, 56, 57, 59, 64, 68, 71.— 
Vid. Tipe. 
HYPOTHECATION, § 290, 291, 292, 293. 
parties in cases of, § 393, 394, 386. 
ICELAND, 
laws of, § 187. 
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IMPRISONMENT, 
falee, § 309. 
on process, § 424. 
more necessary in maritime cases, § 424. 
INFORMATION, 
proceedings on a libel of information tn rem, pege 462 to 471. 
libels of information, page 462, 543, 546, 548. 
INFORMER, 
may sue in the admiralty, § 303. 
INHIBITION 
tay issue to district court, § 591. 
form of. page 596. 
INQUISITION, 
at Queenborough, § 60 to 63. 
INSTANCE CAUSES, 
not tried by jury. § 339. 
INSULT AND INDECENCY TO A FEMALE PASSENGER, 
§ 309, 
libel for, page 531. 
INSURANCE, § 294. 
peculiarly a maritime contract, § 263, 294. 
jurisdiction never denied out of England, § 294. 
INSURERS 
may claim, § 463. 
INTERNATIONALITY, § 24, 27, 41, 42, 190, 906. 
INTERPRETER, 
oath to. pege 090. 
INTERROGATORIES, § 477, 478, 
form of. § 478. 
in case of sickness or absence, time allowed to answer, § 480. 
forms of, direct and cross, on commission, poges 451, 452. 
interrogatories propounded to a party or garnishee, poges 571, 585. 
answers by a party to interrogatories, page 586. 
standing interrogatories tn preparatorio, in prize cases, pege 5S7. 
the oath to be administered to witnesses examined on interrogato- 
ries, page 590, 
the oath to be administered to an interpreter, page 590. 
IRELAND, 
court of admiralty in, § 117. 


JAMES I, 
grievances and answer in time of, § 81 to 90. 
articuli adiniralitatia, § 62. 

JEALOUSY, 
of common law courts, § 74, 81, 98, 108, 112. 
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JERUSALEM, 
Jaws of, § 180. 
JOINDER, 
of parties and causes of action.—Vid. Lisey.—Pantigs, 
JUDGES OF U. 8. COURTS, 
how appointed, § 325. 
their oath, § 325. 
their commissions, § 326. 
no separate admiralty commission, § 327. 
. may not practice law, § 327. 
list of, pages 605 to 609. 
JUDICIAL GRANTS, § 28. 
JURAT TO LIBEL OR ANSWER, 
by attorney in fact, page 520. 
by proctor, pages 515, 518, 
JURATORY SECURITY, § 502. 
form of, § 502. 
JURISDICTION, § 13. 
what it is, § 13, 
consists of power to adjudicate and to enforce, § 17. 
the power to begin implies the power to complete, § 17. 
necessarily exclusive of the power of other nations, § 14. 
all exceptions to it are derived from the nation itself, § 14. 
of U.S. courts is limited by statute and by constitution, § 15, 
derived from the constitution, § 15. 
distributed and made active by Congress, § 15. 
limited to place. to persona, and to subject matter, § 16, 
inust be viewed in U. S. under two aspects, political and judicial, § 18, 
the jurisdiction of government as a sovereignty, and that of the courts 
as courta, § 18. 
constitutional grant of admiralty jurisdiction, § 19. 
anciently a source of profit, § 54. 
has received five ditferent constructions, § 19. 
Supreme Court have not power to limit or to extend the constitutional 
jurisdiction, § 396. 
nor has the Congress, § 247. 
of the admiralty restrained in England, § 6. 
same rule contended for here, § 8. 
JURY, 
trial by, § 6, 193 to 203, 
Congress may require admiralty causes to be tried by a jury, § 194, 
196, 197. 
this would not affect the jurisdiction, § 197, 261. 
instance and prize cazes not tried by jury, § 330. 
criminal cases tried by jury, § 330. 
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JUSTIFICATION, 
of sureties, § 413, page 429, 435. 


KENT, CHANCELLOR, 
held English rule to prevail here, § 8. 
KING’S BENCH, 
in England administers the maritime law, § 42. 
may issue prohibitions, but cannot confer or destroy the juriadiction of 
the admiralty, § 113, 
built up and extended the maritime law under Lord MansGeld, § 42. 


LADING AND UNLADING CARGO, § 285. 
LAKES, § 28, 206, 224 to 255. 
all cases that happen on the ocean may happen on the lakes, § 245. 
seizures on, § 303. 
LANGUAGE, 
the only link that connects our constitution with the English institu- 
tions, § 32. 
LAW. 
admiralty—Vid. ApMinatty Law. 
maritime—Vid. Maritime Law. 
common—Vid. Common Law. 
LETTERS ROGATORY, § 533. 
LIBEL, § 366, 372. 
must be filed before process can issue, § 372. 
what it is and what it shouid eontain, § 373. 
the form ofa libel, § 374. 
the address is always the eame, § 379. 
statement of parties and of the action varies, § 379 to 400. 
parties, libellants, § 380. 
real parties should be the nominal parties, § 380. 
all parties entitled on same facts to same relief, and no other should 
be joined, § 380. 
in casea of safvage, § 381. 
in cases of wages, § 382. 
in cases of seizure, § 383. 
suits may sometimes be brought in official name, § 383. 
sometimes in the name of one person for many, § 384. 
master may sue in his own name for his ownera, § 384. 
parties having no independent will cannot sue in their own name— 
married wotman—idiote—lunatics, § 385, 
muet have guardians, § 385. 
may sue here as he might sue at home, § 386. 
if he have a characteristic right at home he may sue in it here, 
§ 386. 
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IBEL—continued. 
if he sues in any right or character he must show it in his 
libel, § 386. 

parties, defendants, § 387. 

if liable jointly alone or severally alone must be said eo, § 387. 

if liable jointly and severally, or in soliao, may sue a part or all, § 387. 

may name some and describe the others, § 3&7. 

if there be a lien may proceed in rem, § 387. 

if party and thing are both responsible may sue both, § 387. 

should be aptly described, § 388. 

for materials, may join ship and freight in rem, § 388. 

or may sue master or owner tn personam, § 389. 

for wages, who may be joined, § 390. 

for pilotage, § 391. 

for assault and beating, § 392, 

for maritime hypothecation, § 393. 

bottomry, § 394. 

possessory and petitory actions, § 395. 

the admiralty rules of the supreme court are not exclusive, § 396, 397. 

parties may be stricken out or added on motion or petition, or by sup- 
plemental pleading, § 398, 

residence of parties should be stated, § 399, 

property must be alleged to be in the district, § 399. 

statement of the cause of action, § 401. 

must be set forth in articles numbered, § 402, 

without exaggeration, § 401, 402. 

must state every fact necessary to give juriadiction, and to show the 
right of the party, § 402. 

may join any number of causes of action im personam or in rem, § 403, 

where party sues for himself and others, the rights of others should 
appear, § 404. 

in cases of joinder or of salvors and mariners, the rights muet be pro- 
perly stated, the decree should be separate and distributive, § 404, 

should state the amount claimed, § 405. 

libel not conclusive as to amount, § 405, 

in seizure cases, place of seizure must be stated, § 406. 

and offence correctly described, § 406. 

garnishees should be named, § 407. 

jurisdiction must appear from libel, § 408. 

prayer of the libel, § 409. 

for process, § 409, 410. 

for relief, § 411. 

interrogatories to the libel, and answers to them, § 412. 

must be signed and eworn to, and filed before process can issue, § 413. 

when it prays for only a citation, need not be sworn to, § 413. 

usually signed by advocate, but not necessary, § 413, 
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LIBEL—continued. 
precedents of libels, 

libels of information, pages 462, 543, 546, 548. 

libels in personam, pages 208, 473, 474, 484, 487, 488, 501, 506, 50> 
518, 526, 531, 532, 537, 551. 

libele against vessels, pages 472, 473, 475, 476, 481, 482, 455, 466, 
491, 493, 496, 500, 505, 522, 525, 529, 538 to 548. 

libel against merchandize, page 476. 

libela against ahip and cargo, pages 427, 538, 539, 541, 542. 

libel against ship freight and cargo, page 502. 

libel against ship and owners, page 526. 

libels for building materials and supplies, pages 473, 474, 482, 463. 

libels of passengers, pages 526 to 531. 

libels by owners, pages 473, 475, 476 to 482, 525. 

libels by masters, page 208, 522. 

libels by mariners, pages 491 to 500, 516. 

libels for salvage, pages 427, 537 to 539. 

libels for possession, pages 475-476. 

libels for demurrage and detention, pages 518, 520. 

libels for freight, pages 506, 509. 

libels on charters, pages 509, 512, 556, 

libels on bills of lading, pages 505, 506. 

libels for personal damage, pages 529 to 532. 

libels on seizures, pages 462, 543 to 548. 

libel in rem against ship and cargo, for salvage, pege 427. 

libel in rem by a ship builder, page 471. 

libel in personam by a ship builder against the owner, poge 472. 

libel in rem by a superintendent of the building of a ship, page 
4172, 

the same, in personam, page 473. 

libels by the owner against the builder. page 473. 

libel in rem by a material man for materiala to build or finikh a 
vessel, page 473. 

the same, in personam, against the owner, pege 474. 

libel in rem by the owners of a vessel, to obtain possession of her, 
page 475, 

libel in rem against merchandize for possession, page 476. 

libel in rem by the owner, to recover a vessel held ono claim of 
title, page 476. 

libel in rem by a minority owner, to obtain security for the retara 
of a vessel or for a sale, page 481. 

a libel in rem by a part owner for u sale of the veceel, page 452. 

libel in rem against a domestic vessel by a ship joiner, for labor 
and materials, to enforce a state lien, pege 482. 

libel in personam by a ebip chandler aguinat the owner for supplies 
with prayer for an attachment of goods, &c., page 484. 
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([BEL—continued. 
precedents of libels, 

libel in rem against a steamboat for repairs and wharfage, page 
485. 

libel in rem against a ship and freight, for moneys advanced to pay 
repairs, page 486, 

libele in personam against owners for supplies ordered by the mas- 
ter in a foreign port, page 487, 

jurat by an attorney in fact, page 488. 

libel in personam by a butcher against the owners of a passen- 
ger boat on the Hudeon river, for supplies of meat from day to 
day, page 488. 

affidavit for a summons for wages, page 489. 

summons for wages, page 490. 

affidavit of service, page 491. 

certificate of the magistrate, page 491. 

libel in rem for seamen’s wages, pege 491. 

libel in rem for wages, where the vessel has left or is about to leave 
the port, page 493, 

libel in rem and in personam for wages by several seamen, against 
the ship, and freight, and master, page 494. 

libel in rem by the seamen of a Chinese junk, for wages and board, 
and a passage home, puge 496, 

libel in personam against an owner for three monthe extra pay, on 
discharge in a foreign port, pege 498. 

libel in rem by the pilot of a propeller, engaged in towing on the 
Hudson river, the Canal, and Lake Champlain, page 500. 

libel in personam by a master against the owner for wagea, page 
208. 

libel for pilotage against owners, page 501. 

libet on a bottomry bond aguinst ship, freight and cargo, page 502, 

libel in rem by a consignee on 2. bill of lading, for not delivering 
goods in good order, page 505. 

libel in personam against & consignee for freight on a bill of lading 
page 506, 

libel in personam on a charter party for charter money, pege 509, 

libel sn rem and personam for violation of a charter, page 512. 

jurat by the proctor, pege 515. 

libel on a whaling contract for wages and expenses of cure, page 
516. 

jurat by the libellant’s proctor, page 518. 

libel on a verbal charter for refusal to perform, page 551. 

libel of ship’s husband against charterers, for demurrage, pege 518. 

jurat by an attorney in fact, page 520. 

libel by the owner in personam against a consignee of the cargo for 
unreasonably detaining a vessel, page 520. 
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LIBELS—continued. 


precedents of libels, 


libel in rem by a master against hia vessel for advances to pey 
charges and liens upon her, page 522. 

libel in rem by the owners of a steamboat against a. canal boat, for 
towing her, page 525. 

libel in personam by the owner of a wharf and a store for wharfage 
and storage against a master, page 526. 

libel against ship and owners by a passenger for a violation of the 
contract of transportation, pege 526. 

libel in rem by a passenger against a ship for damages, for not being 
supplied with provisions, page 529. 

libel in personam against a master by a female passenger for insult 
and indecency, poge 531. 

libel in personam by a seaman against a master and mate for a 
joint assault and battery, page 532. 

libel in rem for collision, pege 534. 

libel in personam aguinst ihe owner of a ship for salvage, pege 537. 

libel in rem by the seamen of a government vessel against a veesel 
and cargo for salvage, pege 538. 

del against a ship and cargo recaptured, for military salvage 
page 539. 

libel against vessel and cargo as prize, page 541. 

libel for restitution of a captured ship and cargo, pege 542. 

libel of information for a forfeiture, for breach of non-intercourse 
law, poge 462. 

libel of information against a vessel for being fitted out {or the slave 
trade, page 543. 

libel of information against a steamboat to recover penalties for not 
being inspected, pege 546. 

libel of information against a vessel engaged in the slave trade, 
captured by a government vessel, page 548, 


LICITATION, § 274. 


libels for, pages 481, 452, 
LIENS, 

maritime, always held within admiralty juriediction, § 261, 290. 

proprietary interest, § 271, 290, 305. 

on vessels, § 271. 

common law lien, § 271, 290. 

wherever there is a maritime lien it may be enforced by a suit in rem 
in the admiralty, § 362, 

continue afier bonding, § 497. 

affect fund in court, § 562. 


LIGHTERMAN, § 264. 
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LIMITATION, 
no fixed limitations in admiralty, § 574, 575. 
depends on the question of staleness or neglect, § 575. 
decided by the court according to circumstances, § 575. 
crimes and offences, § 576, 577. 
LOAD MANAGE, § 289. 
LOANS, 
maritime, are within admiralty jurisdiction, § 291, 292, 293. 
LOCALITY, 
the test, in questions of tort, § 261. 
LUBEC, 
laws of, § 187. 


MAJORCA, 
lawe of, § 187. 
MARINE ORDINANCES AND CODES.—Vid. Cones, Mantras. 
MARINER, § 277 to 282, 
includes seamen and all persons employed aboard for the wants of the 
voyage, § 241, 278. 
women as well as men, 241, 278. 
mariners of national vessels, domestic or foreign, cannot sue in the ad- 
tmiralty, § 279. 
discharged abroad may sue in admiralty for extra wages, § 280. 
anciently had shares in the voyages, } 281. 
foreign, may sue in the admiralty, § 282. 
MARITIME, 
and admiralty, their signification, § 188 to 192. 
commerce, liabilities and law peculiar, § 2, 41, 42, 
contracts, § 209 to 214. 
agreements leading to maritime contracts are not maritime, § 213. 
test of a maritime contract is ite relation to a ship and to the sea; 
§213, 214, 263. 
the English limits are not known out of England, § 213. 
courts, § 2, 29, 42, 
law, is the law of naval commerce, § 40, 41, 209, 214, 
not the law ofa particular natien, § 41, 209. 
does not depend on the court in which it is administered, § 42, 43, 
214. 
ia found in the codes and in the works of commentators, § 210. 
not construed literally and technically, but with regard to substance 
and subject matter, § 241, 242. 
furnishes the true guide in questions of jurisdiction, § 262, 
can it be altered by the local legislatures, § 272. . 
MARITIME CODES AND ORDINANCES.—Vid. Coprs Manitises. 
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MARSHAL, 
how appointed, § 340. 
his oath, $ 310. 
bond, § 340. 
his duties and powers, § 341. 
eame powers as sheriffs, } 34t. 
may appoint deputies, § 340, 341. 
form of a apecial deputation, pege 558. 
deputies removable by the court, § 341. 
may command assistance, § 341. 
when marshal is a party, court appoints a disinterested person, § 342, 
419, 
in case of death of marshal, deputies continue in office, § 342. 
when removed, executes the process in his hands, § 343. 
removal does not take effect till notice of the appointment of his svc- 
cessor, § 343. 
must deliver over prisoners to successor, § 343. 
must use prisons of the state, § 344, and note (a.) 
if states do not permit, may fit up temporary jail, § 344. 
not liable for escape of a debtor from state jail, § 344. 
may be attached as for contempt, if violates duty, § 345.—Vid. Tut 
Foams, page 459 to 461. 
and may compel payment of his fees by attachment, § 345. 
serves process, § 366, 419. 
his duty on warrant of arrest in personam, § 421, 422, 423, 426. 
form of his return, § 421, pages 431, 553, 554, 556, 558, 560, 
his duty on process in rem, § 434, 435, 438. 
may take off sails, or rudder, or anchor, to prevent escape, § 435. 
form of his return, § 437. 
must keep property safely, § 412. 
hia duty on process tn rem and in personam united, 443, 558, 559. 
must not distribute the funds in cases in rem, § 559. 
MASTER, 
agent of owners, § 290. 
his acts bind ship and owners, § 290. 
MATERIAL MEN, 
may sue tn rem and in personam in the admiralty, § 266, 267, 269 to 
273. 
libel by, pages 173, 474, 482, 484 to 488. 
MATERIALS 
for a vessel, are what she needs to supply her wants, § 267, 269. 
parties in cases of, § 339; libels for—Vid. Material Mes. 
MINUTES 
of testimony taken by the judge, § 554, 595. 
how rettled, § 595, 597. 
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MIXED PEOPLE, 
setiled the United Sates, § 29. 
MODERN ENGLISH JURISDICTION, § 19, 111. 
MERCHANTS, 
call for cessation of hostilities against the English admiralty, § 81, 103. 
MONEY IN COURT, 
account kept by clerk, § 332. 
how kept and distributed, § 560, 
tmust be reported to court every term, § 332. 
MOTIONS, § 563 to 567. 
can be made only by parties to the cause, § 448. 
practice on, § 565, page 437. 
in supreme court, § 611. 
MUNICIPAL 
seizures, § 301 to 303 ; libela of information on, page 543 to 548, 
laws in relation to ships are the admiralty law, § 39. 


NAULAGE, § 298. 
NAVIGATION, 

a favored pursuit, § 2. 

maritime law ia the law of navigation and navigators, § 256. 
NAVIGATION LAWS, § 39. 

are a portion of the admiralty law, § 39. 
NAVIGABILITY, 

the teat of jurisdiction, § 224, 254 to 256. 
NAVIGABLE WATERS, § 220, 232, et seg., 224 to 256. 
NEW ALLEGATIONS, § 483 to 485. 
NORWAY, 

laws of, 187, 
NOTICE, § 568. 

of hearing, § 568. 

form of, page 455. 

to clerk to bring papers, page 455. 

of motion, § 568, page 438. 

of taking depositions, § 523, 524, page 442 

of appeal, pege 584. 

of return, page 592. 

of substance of libel, pages 430, 463. 

notice to marshal to return writ, pege 459. 

of reference, page 578, 

notice of appeal, page 322. 

of appearance, page 252. 

of putting in stipulation and of justification, page 595. 


OATH, 
of judge, § 325. 
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OATH—continued. 
of clerk, § 331. 
of marshal, § 340. 
to witness, page 590. 
interpreter, page 590. 
OLERON, 
laws of, § 51, 52, 54, 58, 181. 
ORDER, 
for bail, § 416, pege 573, 
pronouncing suit to be deserted, page 251. 
for sale or delivery, § 444, page 439. 
for default, § 449, peges 431, 471, 574. 
of reference, § 452, pages 574, 575. 
ataying proceedings, page 573. 
enlarging time, page 573. 
ordera instead of write csed for interlocutory directions, § 566. 
common orders—chamber ordere—orders of course, § 567. 
order for process, pages 226, 464. 
order for payment of duties on saved property, pege 441. 
to open depositions, page 450. 
for commission, page 450. 
to open commission, page 454. 
for hearing, pege 456. 
to ahow cause why attachment should not issue, page 460. 
for attachment, page 461. 
to pay over surplus and remnants, page 461. 
ORDINANCES OF EDWARD L.,, § 55 to %. 
OWNERS, § 274 to 276. 
libela by, poges 473, 475, 476 to 482, 525. 


PAPAL STATES, 
Jaws of, § 187. 
PARTIES, 
their descriptive names—libellant—claimant—promovent—actor—plain- 
tiff—defendant—reus—impugnant—intervenor—intervenant, § 363. 
all the world parties to a suit in rem, § 364, 365, 434. 
Jibellants.—Vid. Lrpet, 
defendants.— Vid. Lise. 
may be witnesses, § 534 to 538. 
PARTITION, 
of ships, § 274.—Vid. Licitation. 
PART OWNERS, § 274, 275, 276. 
controversies as to employment, possession or eale of ship within ad- 
miralty jurisdiction, § 274, 275, 276.—Vid. Liciration. 
libela by part owners, pages 481, 482. 
PASSENGERS, § 106, 107, 26, 
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PASSENGERS—continued. 
libels by passengers, pages 526, 529, 531. 
passage money is freight, § 288. 
PATENTS 
to admirals, &c.— Vid. Commiassons- 
PENALTIES 
and forfeitures affecting vessels or property afloat, ¢ 301. 
PEOPLE 
of the United States mixed, § 29. 
PERISHABLE PROPERTY, 
may be sold, § 444. 
PERSONS, 
jurisdiction limited to, § 16. 
PERSONAM, IN 
admiralty, has jurisdiction in personam as well as inrem, in all maritime 
cases, § 204. 
PETITION, 
when used, § 563. 
practice on, § 564. 
PETITOR ® 
actions, § 275, 276, 311; libel, in pages 475, 476. 
PILOTAGE, § 289. 
different kinda of pilots, 4 289. 
admiralty jurisdiction is established, § 289. 
parties in cases of, § 391; libel for, page 5U1. 
PIRACY, § 310. 
PISA, 
laws of, § 187, 
PLACE; 
jurisdiction as to, § 16. 
PLEA, § 368, 468, 469. 
PLEADING, 
net technical, § 370, 463 to 488.—Vid. Liset.—Answer.—Ciam.— 
Rep.icaTion—EXxceptions. 
POLITICAL JURISDICTION, § 18, 313. 
POSSESSORY AND PETITORY ACTIONS, § 275, 276, 311. 
patties in, § 395 ; libel in, pages 475, 476. 
PRACTICAL FORMS, page 427,—Vid. Parcepents. 
PRACTICE, 
little understood, § 11. 
intended to be uniform in all the states, § 11. 
what it is, § 1€, 314. 
embraces jurisdiction, organization, and forme of procedure of courts, § 
11, 314, 
historically considered, § 346 to 357. 
uniformity desirable, § 346, 352, 353... 


640 INDEX. 


PRACTICE—continued. 
the reason of it, § 346, 317. 
made so by congress, § 348, 349, 353. 
civil law practice first adopted, } 343. 
then the principles, rules and usages of courts of admiralty, § 349. 
Roman law suit, § 351. 
civil law practice only the type of an admiralty suit, § 352. 
act of 1842, § 354, 355, and page 423. 
admiralty rules of the supreme court, § 356, and pages 339 to 348. 
general character of the practice is equitable, § 358. 
general course of proceeding, § 358 to 371. 
libel, § 366. 
answer, § 367. 
replication, § 367, 368. 
exceptions, § 368. 
plea, § 368. 
petition and motions, § 369. 
security—stipulation, § 369. 
technical precision and accuracy not required, § 370. 
forme, not established but are useful, § 371. 
PRECEDENTS, 
entire proceedings in a suit in rem, on a libel for salvage, page 
427 to 461. 
the like, on a libel of information against the same property saved, 
page 462 to 471. 
libel in rem against ship and cargo by owner and and master, for 
salvage, page 427, 
stipulation for costs on filing libel in rem, page 428, 
justification of sureties, page 429. 
attachment and monition against ship and cargo, page 129. 
notice for publication, page 430. 
return of the marshal to attachment and monition, page 431. 
proclamation on return of process in rem, page 431. 
order of the court on return of mesne process in rem, page 431. 
claim by the agents of foreign underwriters, page 431. 
stipulation for costs on putting in claim in rem. page 434. 
justification of sureties, page 435. 
claim by a foreign consul for unknown owners, page 435. 
claim by the United States for a forfeiture and for duties, page 436. 
replication to claim and answer, page 437. 
affidavit to move for sale of a ship and cargo, page 437. 
notice of motion for a sale of ship and cargo, page 438. 
proof of service—t. Admission, page 438. 
2, Affidavit, page 439. 
order for interlocutory sale of ship and cargo, page 439. 
venditioni exponas for interlocutory sale, pege 439. 
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PRECEDENT S—continued. 
the returo of the marshal to a venditioni exponas, page 440. 
the clerk’s receipt to the marshal for the proceeds of sale, page 440. 
application of marshal for leave to pay duties on cargo, page 440. 
order for payment of duties, page 441. 
deposition de bene esse, affidavit of necessity, page 441. 
Notice to adverse party, page 442. 
proof of service, page 443. 
subpena to testify before a commissioner, pege 443. 
subpoena ticket, page 444. 
deposition, page 444. 
certificate of commissioner, pege 449. 
endorsement on depositions as sealed up, page 450. 
order to open depositions in court, page 450. 
order for commissioner, or dedimus potestatem, pege 450. 
commission, or dedimus potestatem, pags 450. 
the return of the commiasioners, page 451. 
direct interrogatories, page 451. 
cross interrogatories, page 452. 
the deposition, page 453. 
endorsement and direction, pege 454. 
order to open commission, page 454. 
notice of hearing to the parties, page 455. 
notice of hearing to the clerk, page 455. 
notice to clerk to bring papers, page 455. 
order for hearing, page 456. 
hearing, page 456. 
decree on the merits with a reference to the clerk, poge 456. 
clerk’s report on the distribution of the salvage, page 457. 
final decree, page 458. 
notice to the marshal to return venditioni exponas, page 459. 
affivavit of service of notice, page 459. 
affidavit on which to make a motion for attachment against the 
marshal, page 460. 
order for the marshal to show cause, page 460. 
admission of service, pege 461. 
order that attachment issue, page 461. 
order to pay over the surplus and remnants, pege 461. 
libel of information for a forfeiture, pege 462. 
notice for publication of a libel of information, pege 463. 
order for process on a libel of information, page 464. 
monition and attachment in rem on a libel of information, pege 464. 
claim and answer of an owner of a saving veasel to a libel of infor- 
mation, page 464. 
stipulation for costs, pege 465. 
aaa aa ce a 
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PRECEDENTS—continued. 
elaim and answer of fereign consul to a libel of information, pege 
467. 
stipulation for costs, page 468. 
claim and answer of foreign underwriters to a libel of information, 
pege 468. 
stipulation for coste, page 470. 
order for default on a libel of information, pege 471. 
notice ef hearing, pege 471. 
final decree dismissing libel of information, page 471. 
for other precedents vid. Lisate, Answxrs, &c. 
PRERORGATIVE, 
the source of English judicial jurisdiction, § 47, 113. 
PRIZE, $ 306, 307. 
prize canses, § 509 to 512. 
cases not tried by jary, § 330. 
proceedings in, § 510 to 512. 
libel for prize, page 541. 
PROCEEDINGS, 
in a auit in rem for salvage, pages 427 to 461. 
the like on information, pages 462 to 471. 
PROCEEDS, $ 290, 305. 
paid to clerk and deposited, § 560. 
how distributed, § 560. 
may be proceeded against, § 561, 563. 
subject to lien upon original thing, § 305. 
PROCESS, 
issued by the clerk, § 415, 416. 
to arrest for more than $500 must be ordered by the jndge, § 415. 
form of the order, § 416. 
clerk marks the process for bail, § 416. 
form of, § 416 and page 553. 
teste and return, $ 417. 
must be served by marshal, § 419. 
may be amended, § 418. 
form of monition in personam, § 420. 
how served and returned, § 421, 422. 
to attach goods and chattels, credite and effects, § 425. 
how eerved, § 426. 
attachment dissolved on giving bond, § 427, 430. 
garnishee must be summoned, § 426, 430. 
object ia to compel appearance, § 429. 
gernishee may appear and deny having any thing in his hands, { 430. 
form of attachment and monition in rem, § 436. 
in rem, must have fourteen days between teste and retum, § £35, 457. 
proceedings on return of process, § 449 to 460. 
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PROCESS—continued. 
precedents of meane process, 
order for warrant of arrest, page 226. 
marking of process for bail, poge 226, 553. 
warrant of arrest, in personam, page 552. 
marshal’s deputation to his deputy, page 553. 
marshal’s return, page 553. 
warrant of arrest with clause to attach goods and credits, and sum. 
mon garnishee, page 553. 
the marshal’s return, page 554. 
citation and monition tn personam. with marshal’s return, pegs 554. 
warrant of arrest against a ship, with a monition and a warrant of 
arrest against the master and owner, page 555. 
marshal’s return, page 556. 
the like in personam against a ship and owner and the executor of 
another owner, page 556. 
the like in a cause of possession or restitution, page 557. 
the marshal’s return, page 558. 
the like against ship, freight, and master, for seamen’s wages, page 
559. 
attachment to compel obedience to a decretal order, page 560. 
marshal’s return, page 560. 
PROCLAMATION, § 452, 456. 
form of, pages 431, 471. 
PRO CONFESSO, § 449, 460. 
PROCTORS AND ADVOCATES, § 334. 
how admitted, § 33. 
their duties, 4 334, 
how appointed, § 335, 453. 
presumed to have authority, § 335, 458. 
may be compelled to atate for whom he appears, § 335, 453. 
party cannot act if he have a proctor, § 335. 
nor be assisted by one not a proctor, § 335. 
have power over the cause while pending, 4 335. 
not after decree, except to enforce, $ 335. 
cannot discharge except on payment, § 335. 
their powers revocable and may be restricted, § 336. 
are officers of the law, § 336. 
held to faith and honor to court and client, § 336. 
accountable to court—may be deprived and punished, § 336. 
district attorney is proctor for the government in district and circuit 
court, § 337. 
attorney general in the Supreme Court, § 337. 
proctor should be in court on return day of process, § 449, 
will be protected in their right to coste, § 551. 
may be made to pay costs, § 551. 
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PROHIBITIONS FROM COMMON LAW QOURTS, § 76, 76, 2%, 
110 to 113. 
may be issued from Supreme Coart, § 324, 5@1. 
form of suggestion for, page 602. 
writ of, page 603. 
PRUSSIAN STATES, 
laws of, § 187. 
PURCHASER, 


may be compelled to pay purchase money or to sedeliver the property, 
§ 439. 


QUADRUPLICATION, § 482. 
QUEENSBOROGH, § 60 to 63, 
QUINBOROGH, 

inquisition at, § 60 to 63. 


RANSOM, § 304. 
REFERENCE, § 452, 453. 
proceedings on, § 543 to 546. 
report, § 545. 
exceptions, § 546. 
confirmation, § 546. 
REHEARING, § 451, 540, 548. 
REM, 
suit in, § 359, 362. 
all the world parties to it, § 364, 365, 434. 
process, how served, § 434, 438. 
if property be removed the court may retale it, § 439. 
if sails or other appurtenances are in hands of third person, he may be 
compelled to deliver them to marshal, § 440, 441. 
forms of proceedings in, from commencement to decree, pages 427 to 
461. 
REMNANTS AND SURPLUS, § 305, 562. 
REPLICATION, § 367, 368, 481. 
put in without oath, § 481. 
form of, § 481. 
special, § 482. 
form of, page 265. 
to answer of garnishee, page 571. 
REPORT OF COMMISSIONER, § 544, 545. 
confirmation, § 546, 
forms of. page 579, 580. 
report of a commissioner on a general order lo compute, page 579. 
report of a commissioner on an order to take and report the testimony 
as to the amount of damages, page 379. 
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REPORT OF COMMISSIONER—continued. 
report of a commissioner on a special order of reference reporting the 
testimony, page 580. 
RESPONDENTIA, § 293. 
RESTITUTION, § 311. 
libel for, page 542. 
RETURN OF PROCESS, § 421, 437, 443, 449. 
forms of.—See MarsHa.. 
RHODIAN LAWS, § 179. 
RICHARD I, 
statutes of, do not extend to the colonies, § 118. 
RIGGERS MAY SUE IN THE ADMIRALTY, § 266. 
RIVERS, LAKES AND SEAS, § 28, 224 to 255. 
RULES, 
all the courts may make, $ 328, 569. 
admiralty rules of supreme court, § 11, 353, 356, 357, and pages 339 to 
348. 
of the supreme court, page 349. 
of the district court for the southern district of New York, page 360. 
index to the same, page 397. 
northern district of New York, page 407. 
of circuit court for the southern district of New York, page 402. 
of circuit court for the northern district of New York, page 406. 
RUSSIA, 
lawa of, § 187. 


SAILMAKERS MAY SUE IN ADMIRALTY, $ 268. 
SALE OF CARGO, § 296, 299. 
of ships, § 299. 
sale pending the suit, § 444 to 448, 
forms of proceeding, pages 437 to 439. 
SALT WATERS, § 249, 256. 
SALVAGE, § 300. 
proceeding in a suit in rem. for salvage, page 427 to 461. 
libel, § 427, 537, 538, 539. 
SARDINIA, 
laws of, § 187. 
SCOTLAND, § 45, 114 to 116, 307. 
SEAS, 
lakes—rivers, 224 to 255. 
SEA, 
high sea—high seas—open sea, § 224. 
means large navigable waters, § 225. 
tide does not enter into the idea of sea, § 226 to 230. 
no visible tides in the great European inland seas, § 226, 227. 
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SE A—continued. 
irregular rise and fall, § 237. 
the maritime law first extablished on inland senu, lubes and rivers, § 227. 
periodical inundations, § 230. 
rivera are part of the see.—Vid. Rrvare, § 281. 
the waters are one as the land is one, § 232. 
arms, bays, rivers, &., are branches of the great trunk, § 238. 
in England and the colonies, rivers up to the point of obstruction were 
within the admiralty jurisdiction, § 233. 
acts of congress and decisions under them, &c., § 234 to 237. 
all that distinguishes the lower waters of a river from ite upper waters 
is the tide, the current and the salt, § 238. 
these do not affect the jurisdiction, § 238, 230, 240. 
currents, § 239. 
aalt, § 238, 
tide, § 238. 
SEAFARING LIFE, 
its agents, rights, law and practice peenliar, § 2. 
SEAMEN, 
firet want of a ship, § 277. 
their service highly favored, § 277. 
settled for ages, § 277. 
denied in England except in usual cases, § 877,—Vid. Maninsn. 
SECURITY, 
stipulation, § 369, 489 to 502. 
bond or recognizance good, § 489, 
SEIZURES, § 301 to 303. 
civil cases of admiralty jurisdiction, § 302. 
on lakea and rivers, § 224, 229, 303, 
place of seizures gives the jurisdiction, § $03. 
decree on default is absolute, § 454. 
libels, page 543 to 548. 
SHIP CHANDLERS, 
may sue in the admiralty, § 266. 
libels by, page 494. 
SHIPS AND VESSELS, § 215 to 223. 
ship is a general term equivalent to vessel, § 215, 218. 
definition, § 215. 
consists of hull, tackle, é&c.—does not include boats or ballast, § 222. 
no matter how ‘rowellesl § 216, 217. 
nor what water she sails in, § 224. 
combine cance and raft, sail and paddle, § 216, 
perhaps suggested by a split reed, a nautilus or a waterfowl, § 216. 
nize, § 216, 220, 
in the infancy of commerce, small, § 217, 220, 
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SHIPS AND VESSELS—continued. 
agricultural commerce, § 217, 220. 
registry and enrolment acts extend to vessels of five tons, § 220. 
a ship is always the same ship, although necessary repairs have entire- 

Sy changed her, § 223. 
not the same ship if taken to pieces and rebuilt, § 223. 
ships are made to plough the seas, not to lie by the walls, § 277. 

SHORT ALLOWANCE, 
libel for, page 494. 

SICILIES, 

_ dawa off § 187. 

SLAVE TRADE, 
libela for engaging in, page 543, 548. 

SPOLIATION, § 310. 

STATES, 
independent, § 24, 166. 
foreign to each other, § 24, 166. 

STATE COURTS OF ADMIRALTY, § 19, 45, 166 to 171. 
jurisdiction different in different states, § 166, 171. 
Pennsylvania, § 167. 

New Jersey, § 168. 

Maryland, § 169. 

Virginia, § 170. 

constitution did not intend to perpetuate that diversity, § 171. 

that diversity made the grant to the nation more necessary, § 171. 
state constitutions, § 24. 

STATE GRANTS, § 28. 

STATE GOVERNMENTS, § 24. 

STATUTES, 
of the American states, § 166 to 171. 

British, 13 Rich. 2, chap. 5, § 66 to 69. 
15 Rich. 2, chap. 3, § 70 to 72. 
do not bind the colonies, § 118. 
re-enacted in some of the etatea, § 166. 

STEVEDORES, § 285. 

STEAMBOATS, § 240, 241. 

STIPULATIONS, § 369, 489 to 502. 
for costs, when necessary, § 413, 460. 
may be by bond or recognizance, § 489. 
different kinda, § 493 to 502. 
for costa, § 494, 495. 
for costs and damages, § 495. 
for the action, § 496 to 502. 
for value, § 498. 
juratory, § 502, 
on appeal, § 592, 596, 597, 599, 604. 
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STIPULATIONS—continued. 
precedents of stipulations and bonds, 
libellant’s stipulation for coats in rem, pages 224, 428. 
libellant’s stipulation for costs in personam, pages 224, 560. 
libellant’s stipulation for coats and expenses, page 560. 
defendant’s stipulation for costa and expenses under 25th Rule, 
pege 561. 
claimant’s stipulation for costs and expenses, page 561. 
intervenor’s stipulation for costa, expenses, and damages, page 562. 
defendant’s stipulation to appear and pay the decree—to be given 
on arrest—or on appearance to dissolve an attachment, pege 563. 
claimant’s stipulation to abide and pay the decree, page 564. 
stipulation for appraised or agreed value, page 564. 
bond to the marshal on arrest of the person, § 565. 
justification of bail, page 566. 
bond under the act of 1847, page 566. 
justification, page 566. 
certificate of approval, pege 567. 
stipulation for safe return of a vessel, on the application of a part 
owner, page 567. 
STORAGE, 
of sails, &c , on shore, § 283. 
STRIFE BETWEEN THE COURTS OF COMMON LAW AND 
ADMIRALTY, § 6. 
brought to this country in the English books, § 7,74 to 110, 112. 
SUBJECT MATTER, 
jurisdiction limited to, § 16. 
various, § 16, 256. 
Supreme Court have always held the same principles on this subject, 
§ 260. 
SUBPGENA, pages 442, 444. 
SUITS, 
in rem and in personam, § 359, 360, 361. 
the characteristic difference between the two, § 359, 362. 
SUMMARY CASES, § 508. 
SUMMONS FOR WAGES, § 503 to 508, page 490. 
SUPPLEMENTAL PLEADINGS, § 483 to 488. 
forms of, page 573. 
SUPREME COURT, § 324. 
organization and jurisdiction, § 324, 325. 
may issue writs of prohibition, § 324, 591. 
may issue al! writs, exercise all powers, and make all rules which may 
be necessary, § 328, 569. 
original admiralty jurisdiction, § 599, 
appellate, § 600. 
practice on appeal, § 600 to 616. 
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SUPREME COURT—contiuued. 
in what cases appeal lies, § 600. 
moay be taken within five years, § 601. 
to operate as stay of proceedings must be made in ten days, § 602. 
appeal, how entitled, § 602. 
when filed, § 602. 
allowance not necessary, § 602. 
form of, page 598. 
the security, § 603. 
bond is filed in Circuit Court, § 603. 
judge approve security, § 603. 
may be given after the five years, § 603. 
form of, page 599. 
the citation—must be signed by the judge and served personally, § 604. 
form of, page 600. 
the return, § 605. 
must be full and contain every thing, § 605. 
bond for costa—must be given to clerk, § 606. 
form of, page 601. 
or a deposit made, § 606. 
appearance entered without delay, § 607. 
or appeal may be dismissed, § 607. 
notice of appearance, § 607. 
appellant must docket cause within six days, § 608. 
hearing, § 610, 613. 
dismissing appeal, § 611. 
motions, § 610, 612. 
argument, § 613. 
written or printed, § 615. 
abstract and points, § 613. 
only two counsel on a side, § 613. 
new evidence, § 614, 
oral testimony, § 614. 
submitting on written or printed argument, § 615. 
decree, § 616. 
costs, 4 616. 
mandate to court below, § 616. 
SURETIES, 
must justify, § 414, 491, 492. 
form of justification, § 414, 491. 
SURPLUS, § 305, 562. 
SURRENDER, 
bail, amount, surrender, § 496, 
SURVEY AND SALE, § 299. 
SWEDEN, 
lawe of, § 187, 
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TESTIMONY, 
taken down by clerk, § 527, 595. 

TIDES, § 48, 50, 56, 57, 59, 64, 68, 71, 226 to 230. 
not knowrt in the maritime law, § 228. 
peculiar to England as affecting jurisdiction, § 228, 229, 253, 254. 
acts of congress made navigability, not tide, the teat, § 229, 254. 
courts have made tide the test, § 249, 253, 255. 

TORTS AT SEA, § 308. 

TRIAL BY JURY.—See Jury.—Heaaina. 

TRIPLICATION, § 482. 


UNDERWRITERS MAY CLAIM, § 463. 
form of claim, pages 431, 468. 
UNITED STATES, 
a new and original government, § 29, 30. 
not an offset from Great Britain, § 31. 
example of Great Britain studiously avoided, § 31. 
UNLADING CARGO, § 285. 
UNITED STATES COURTS, 
their organization, § 315 to 345.—Vid. Courts. 
UNITED STATES COMMISSIONERS.—Sce Commissioners. 
list of, page 610, 611. 


VALENCIA, 
laws of, § 187, 
VALUE-—See AppralseMENT.—SrrircLaTION. 
VENICE AND AUSTRIA, 
laws of, § 187. 
VESSELS.—See Suirs anp Vesse.a. 
foreign vessels, § 272, 273. 
domestic vessels, § 272, 273. 
canal boats, § 507. 
VICE ADMIRALTY, § 109. 


WAGES, § 277 to 281. 
summons for, § 593 to 505. 
forms, page 490, 491. 
parties in cases of wages, 4 382, 590, 526. 
libels for, page 491 to 591, 516. 
WARRANT OF ARREST.—Vid. Process. 
WATERMEN,. § 281, 
WEST CAPRLLE, § 182. 
WHALING CONTRACTS, 
within the adiniralty jurisdiction, § 277, 281. 
libel on, page 516. 
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WHARFAGE, § 283. 
form of libel for, poge 485, 526. 
WISBUY, 
laws of, § 183. 
WITNESSES, 
how compelled to appear, § 524,—Vid, Evipence. 
WRECKS, § 68. 
WRITS.—Vid. Process, 


